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STATE   OK   WASHINGTON. 


[No.  8061    Decided  March  J7.  18M.] 

The  a.  p.  Hotalino  Company  of  Puget  Sound,  Appel- 
hmt,  V.  Thomas  H.  Clancy  et  al..  Defendants,  Lou 
Gbaham,  Respondent 

nULUDUUENT    OONVETANOBS  —  CONSIDEBATION    PABTLT    VALID,    PABTLT 
TRAUDULENT. 

Where  an  insolvent  debtor  executes  a  chattel  mortgage  to  a 
creditor  for  a  sum  In  excess  of  his  actual  Indebtedness,  for  the 
purpose  of  hindoing  and  delaying  other  creditors,  the  mortgage 
is  fraudulent  in  toto. 

Appeal  from  Superior  Court,  King  County. — Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

Clise  &  King,  for  appellant: 

If  the  person  against  whom  fraud  is  alleged  should  be 
proved  to  have  been  guilty  of  it  in  any  number  of  in- 
stances, still  if  the  particular  act  sought  to  be  avoided 
be  not  shown  to  be  tainted  with  fraud,  it  cannot  be  affected 
bv  those  other  frauds,  unless  it  in  some  way  be  connected 
with  or  form  a  part  of  them.  Conard  v.  Nicoll,  4  Pet. 
291  (7  L.  ed.  862) ;  Fox  v.  Hale  &  Norcross  S.  M,  Co., 
53  Pac.  38;  Kidder  s  Estate,  66  Cal.  487;  Paxton  v. 
Boyce,  1  Tex.  319. 
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Argument  of  Oonnsel.  [21  Wash. 

The  Hotaling  Co.  never  participated  in  any  frand  at 
any  time,  and  never  had  any  notice  of  the  same,  and,  to 
set  the  mortgages  aside  on  the  ground  of  fraud,  it  is  neces- 
sary it  should.  It  was  absolutely  necessary  that  the  prin- 
cipal should  have  known  and  participated  in  the  fraud  of 
its  agent.  Edwards  v.  Reid,  42  Am.  St.  Kep.  607  (58 
K  W.  202);  Jones  v.  Loree,  56  N.  W.  392;  National 
BarJc  V.  First  National  Bank,  59  N.  W.  231 ;  Chezum  v. 
Parker,  19  Wash.  645  (54  Pac.  24). 

The  validity  of  a  mortgage  is  not  affected  by  the  fact 
that  its  condition  misrepresents  the  obligation  or  liability 
in  fact  secured  and  intended  to  be  secured  by  it.  Manor 
V.  Sheehan,  15  N.  W.  688;  McKinster  v.  Bahcock,  26 
N.  Y.  379;  Ooodheart  v.  Johnson,  88  HI.  58;  United 
States  V.  Oriswold,  8  Fed.  504;  Mader  v.  McKinnon,  21 
Can.  Sup.  Ct.  645. 

Lindsay,  King  &  Turner,  for  respondent : 

It  lis  conceded  by  appellant  that  the  mortgage  of  1892, 
and  the  note  given  at  that  time,  were  largely  in  excess  of 
appellant's  demand.  This  is  a  badge  of  fraud.  Bush  v. 
Bush,  6  Pac.  800;  Tully  v.  Harloe,  35  Cal.  302  (95  Am. 
Dec.  102).  If  the  result  of  the  two  mortgages  of  July, 
1892,  was  to  hinder,  delay  and  defraud  the  creditors  of 
Clancy  &  Burns,  the  inference  of  fraudulent  intent  neces- 
sarily arises.  Crawford  v.  Beard,  8  Pac.  537 ;  Oollober  v. 
Martin,  6  Pac.  267;  Winstead  v.  Hulme,  4  Pac.  998. 

Notice  to  agent  is  notice  to  the  principal,  and  the  fraud 
of  the  agent,  in  the  line  of  his  agency,  is  likewise  the 
fraud  of  the  principal.  Jeffery  v.  Butler  Paper  Co.,  87 
HI.  App.  96. 

The  law  is,  that  if  any  portion  of  the  consideration  is 
fraudulent,  the  entire  conveyance  is  void.  8eger  v. 
Thomas,  18  S.  W.  33;  Simon  v.  Ash,  20  S.  W.  719. 
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The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Action  instituted  by  plaintiff  (appellant) 
to  foreclose  a  chattel  mortgage  by  summary  process 
through  the  sheriff.  The  defendants  thereupon  removed  the 
proceeding  to  the  superior  court.  Later  the  respondent, 
Lou  Graham,  intervened.  The  plaintiff's  cause  of  action, 
as  stated  in  the  notice  to  the  sheriff,  was  to  recover  the 
l>alance  due  on  a  note  for  $1,318,  with  accrued  interest, 
and  for  the  sale  of  chattels  described  in  the  mortgage. 
Intervenor  set  up  various  claims  to  the  chattels  described 
in  the  mortgage:  first,  that  the  articles  described  in  the 
mortgage  had  become  the  property  of  the  intervenor  by 
reason  of  their  being  attached  to  the  realty,  as  the  mort- 
gagors were  tenants  and  had  surrendered  possession  of 
the  leased  premises  to  intervenor  without  removing  the 
£xtures;  and  that  the  mortgagors  were  indebted  to  the 
intervenor  in  a  large  sum.  Intervenor  alleged  that  the 
chattel  mortgage  was  fraudulent  and  therefore  void  as  to 
•creditors.  From  the  findings  of  the  court  it  appears  that 
the  defendants,  Clancy  and  Bums,  who  executed  the  mort- 
gage, were  copartners  under  the  style  of  Clancy  &  Bums, 
iind  the  affairs  of  the  copartnership  were  unsettled;  that 
about  the  14th  of  July,  1892,  the  copartnership  was  in- 
•debted  to  the  plaintiff  in  the  sum  of  $2,734.14,  for  goods 
and  wares  sold  by  plaintiff  to  the  copartnership,  and  at 
the  same  time  the  copartnership  was  indebted  in  large 
-sums  of  money  to  other  persons,  including  the  intervenor, 
in  the  simi  of  $3,000 ;  that  the  copartnership  and  the  indi- 
vidual members  were  at  that  time  wholly  insolvent  and 
unable  to  pay  their  debts,  and  have  ever  since  remained 
insolvent;  that,  at  said  date — July  14,  1892 — ^the  copart- 
nership and  the  individual  members,  with  intent  to  cheat, 
hinder  and  delay  their  creditors,  made  and  delivered  to 
plaintiff  the  promissory  note  of  the  copartnership  and  of 
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the  individual  members  thereof  for  the  sum  of  $7,746.09, 
payable  one  year  from  date;  that,  as  a  part  of  the  same 
transaction,  the  individual  members  of  the  partnership 
executed  and  delivered,  in  due  form  of  law,  a  chattel 
mortgage  conditioned  to  secure  the  said  promissory  note, 
in  which  chattel  mortgage  all  the  personal  property  and 
effects  of  Clancy  &  Bums  were  included,  and  at  the  same 
time,  as  a  part  of  the  same  transaction,  the  individual 
members  of  the  partnership,  together  with  their  wives, 
executed  and  delivered  to  plaintiff  a  real  estate  mortgage, 
whereby  they  mortgaged  all  the  lands  and  real  estate  be- 
longing to  the  copartnership  and  the  individual  members 
thereof;  and  that  the  execution  of  the  two  mortgages  was 
made,  and  they  were  delivered  and  taken  and  accepted  by 
plaintiff,  with  the  common  intent  and  purpose  of  plaintiff 
and  the  members  of  said  copartnership  to  cheat,  hinder 
and  delay  the  creditors  of  Clancy  &  Bums.  Both  mort- 
gages were  recorded.  Subsequently,  during  the  months 
of  July,  August  and  September,  1892,  plaintiff  sold  and 
delivered  to  Clancy  &  Bums,  goods  and  wares  to  the 
amount  of  about  $1,009,  which  remained  unpaid  at  the 
time  of  making  the  promissory  note  in  suit.  In  July» 
1893,  Clancy  &  Burns  made  and  delivered  to  plaintiff  a 
promissory  note  for  about  $1,258,  which  included  said 
amount  of  $1,009  for  the  goods  sold  in  July  and  August, 

1892,  and  the  further  amount  of  $250  accrued  interest 
upon  the  note  of  July  14,  1892,  which  was  in  the  amount 
of  $7,746.14,  and  some  accrued  interest  upon  said  sum  of 
$1,009;  and  thereafter,  about  the  13th  day  of  October, 

1893,  Clancy  &  Bums,  as  copartners,  and  the  individual 
members  thereof,  delivered  to  plaintiff  their  promissory 
note  for  the  sum  of  $1,313,  the  one  which  is  in  suit,  pay- 
able one  year  after  date,  in  which  amount  of  $1,313  was 
included  and  embraced  the  full  amount  of  the  note  of . 
July,  1893,  and  the  accrued  interest  thereon  to  October 
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30,  1898 ;  and,  as  a  part  of  the  same  transaction,  the  co-. 
partnership  of  Clancy  &  Bums  delivered  to  plaintiff  a 
chattel  mortgage  conditioned  to  secure  the  sum  of 
$3,538.74,  including  said  note  for  $1,313,  together  with 
a  further  sum  of  $2,225.74,  represented  and  included  in 
said  note  of  July  14,  1892,  for  $7,746.14,  before  referred 
to.  At  the  time  of  taking  the  chattel  mortgage  of  October 
13,  1893,  plaintiff  canceled  and  discharged  the  chattel 
mortgage  of  July  14,  1892,  upon  the  record,  but  plaintiff 
still  retains  the  real  mortgage  of  July  14,  1892,  and  is 
now  foreclosing  the  same  in  the  superior  court. 

We  have  examined  the  evidence  in  the  cause  and  are 
satisfied  with  the  findings  of  the  superior  court.  It  also 
appears  from  the  record  that  at  the  time  the  first  mort- 
gage for  $7,746.14  was  executed,  and  on  the  day  of  the 
execution  of  the  note  secured  by  it,  an  indorsement  was 
made  upon  the  back  of  the  note  reducing  the  amount 
thereof  to  $2,734.14.  It  is  contended  by  counsel  for  ap- 
pellant that  the  note,  because  of  the  indorsement,  showed 
the  true  state  of  the  account  at  that  date  between  plaintiff 
and  Clancy  &  Bums,  but  the  mortgages  recorded  did  not, 
and  the  mortgage  in  suit  contains  within  its  provisions 
security  for  a  portion  of  the  sums  mentioned  in  the  original 
mortgage.  We  are  satisfied  that  the  mortgage  is  void,  and 
agree  with  the  findings  and  legal  conclusions  of  the 
superior  court,  and  its  judgment  is  therefore  affirmed. 

GFoBDON,  C.  J.,  and  Abtdbbs  and  Dunbab,  J  J.,  concur. 
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Opinion  of  the  Goort— Rbatib,  J.  [21  Wash. 

[No.  8080.    Decided  March  27.  1S99.] 

I.  N.  Fleischneb  et  al,.  Appellants,  v.  J.  V.  Beaver, 
Defendant,  Louis  Daussat,  as  Intervener,  Respondent, 
AKD  The  Royal  Insurance  Company  et  ah.  Respond- 
ents. 

GBOSS-EXAMINATIOlf — ^PBOFXB  LIMITS. 

Whether  or  not  a  croBs-ezamination  has  reached  the  proper 
limit,  is  a  matter  within  the  discretion  of  the  court,  and  its  re- 
fusal to  permit  further  cross-examination  upon  points  already 
gone  over  is  not  error. 

APPEAL — ^EBBOBS   NOT  RAISED  BELOW — BBMABKS   OF   C0X7BT. 

Error  cannot  be  predicated  upon  remarks  made  by  the  court 
during  trial,  when  no  objection  was  interposed  at  the  time,  nor 
the  court's  attention  called  thereto. 

QUESTION  FOB  JUBT — ^PBOPBDETY  OF  WITNESS'S  ACTIONS. 

Whether  questions  put  by  an  Insurance  adjuster  to  the  as- 
sured, when  adjusting  a  loss,  were  proper  or  Impertinent,  is  not 
a  matter  for  the  jury  to  determine. 

INSTBUOTIONS — ^BELEVANCT   TO   FACTS   FBOYEN. 

It  is  not  error  for  the  court  to  charge  the  jury  that  they  should 
regard  with  caution  testimony  as  to  admissions  made  by  the  de- 
fendant, coming  from  witnesses  antagonistic  to  defendant,  as  it 
is  to  be  presumed  the  court  was  informed  of  the  attitude  of  the 
witnesses,  from  hearing  them  testify. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    Affirmed. 

Bavsman,  Kelleher  &  Emory,  and  Metcalfe  &  Jurey, 
for  appellants. 

McCuicheon  dk  CHlliam,  for  respondent  Daussat. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — Contest  for  insurance  money,  between  gar- 
nishing creditors  and  the  assignee  of  the  insured.  Appel- 
lants were  creditors  of  defendant  Beaver.     Beaver  sus- 
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tained  a  loss  by  fire  of  property  which  was  insured  in  the 
four  insurance  companies,  respondents.  The  loss  was 
adjusted  between  Beaver  and  the  insurance  companies  in 
the  amount  of  $450,  to  be  paid  ratably  by  the  companies. 
Before  the  payment  of  the  money  to  defendant  Beaver, 
it  was  assigned  by  him  to  Daussat,  the  intervener  respond- 
ent, and  before  payment  to  intervener  the  fund  was  gar- 
nished in  the  hands  of  the  insurance  companies.  Inter- 
venor  claims  the  fund  by  virtue  of  a  written  instrument 
of  assignment,  the  consideration  of  which  was  founded 
upon  board  furnished  and  money  advanced  by  intervener 
to  Beaver.  Appellants  challenged  the  assignment  to  inter- 
vener for  fraud.  The  case  was  heard  before  a  jury  and  a 
verdict  returned  for  intervener. 

There  is  no  question  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict;  but  appellants  complain  of 
alleged  errors  in  the  introduction  of  testimony  and  upon 
the  instructions  of  the  court  Upon  cross-examination  of 
intervener,  who  had  testified  to  the  execution  and  delivery 
of  the  assignment  to  him  and  that  it  was  for  a  valuable 
consideration,  he  was  asked  by  counsel  for  appellants  of 
what  the  consideration  consisted.  He  stated,  an  indebted- 
ness for  board  and  also  money  loaned  at  different  times 
and  amounts',  one  the  date  being  mentioned,  when  $75 
was  loaned  to  defendant  Beaver.  The  question  was  then 
asked,  "Why  did  you  loan  him  that  $75?"  To  which 
question  the  court  sustained  an  objection  that  it  was  im- 
material and  not  proper  cross-examination.  The  items  con- 
stituting the  $450  consideration  for  the  assignment  had 
already  been  very  completely  gone  over,  and  the  witness 
had  before  testified  that  he  loaned  him  this  $75,  which 
was  a  portion  of  the  amount  that  made  up  the  note  of 
$450.  The  legitimate  cross-examination  was  upon  the 
consideration  of  the  assignment,  and  this  had  been  already 


FL£I6GHN£R  v.  BEAVER. 


Opinion  of  the  Court — Bb avis,  J.  [21  Waoh. 

very  fully  gone  into.  It  was  a  matter  properly  in  the 
discretion  of  the  court  as  to  when  the  cross-examination 
had  reached  the  proper  limit. 

One  of  the  witnesses  for  appellants,  an  insurance  ad- 
juster, while  relating  a  conversation  between  defendant 
Beaver,  the  insured,  and  himself,  when  the  witness  was 
taking  proof  of  loss,  observed  that  he  cautioned  the  insured 
that  any  false  statement  he  might  make  would  vitiate  the 
whole  claim,  and  that  the  insured  must  be  careful  about 
this.  The  court,  at  its  own  instance,  here  observed  that 
this  was  an  impertinence  on  the  part  of  the  adjuster.  No 
objection  was  made  by  counsel  for  plaintiff  to  the  remark 
of  the  court,  and  its  attention  does  not  seem  to  have  been 
directly  called  to  any  criticism  that  counsel  might  have  to 
offer  upon  it.  While  the  remark  of  the  court  seems  to 
have  been  vohmtary,  the  cautionary  statement  of  the  ad- 
juster, which  he  had  just  related,  certainly  was  in  fact 
very  impertinent ;  and  it  may  be  observed  that  the  further 
fact  mentioned  by  the  respective  adjusters,  that  inquiries 
were  made  into  the  general  indebtedness  of  the  insured, 
with  reference  to  proof  of  loss,  came  in  the  same  class,  as 
impertinence.  They  were  only  interested  in  the  inciun- 
brance  on  the  property  which  had  been  destroyed.  In  fact, 
the  witness  whose  statements  had  been  commented  upon 
as  impertineht  by  the  court,  shortly  afterwards  stated  on 
cross-examination  that  his  questions  to  the  insured  relative 
to  his  general  indebtedness  and  while  taking  proof  of  loss 
partially  arose  from  his  personal  curiosity.  The  objec- 
tions sustained  to  oth0r  questions  propounded  by  appel- 
lants to  their  witnesses  in  the  examination  in  chief  do  not, 
we  think,  constitute  reversible  error. 

During  the  argument  of  intervenor's  counsel,  it  was 
mentioned  that  a  witness's  questions  to  the  insured  had 
been  characterized  by  the  court  as  impertinent.  Appel- 
lants' counsel  thereupon  asked  the  court  to  instruct  the 
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jury  that  they  were  the  judges  of  the  fact  as  to  the  insur- 
ance adjuster's  right  to  question  the  insured,  which  the 
court  refused  to  do.  It  can  hardly  he  conceded,  if  this 
were  at  all  important,  that  the  jury  should  have  the  func- 
tion of  determining  a  proper  or  improper  question  pro- 
pounded by  an  adjuster. 

The  eighth  error  assigned  by  the  appellants  is  of  more 
force,  at  first  impression,  than  the  others.  The  court  ad- 
monished the  jury  that  they  should  regard  testimony  as 
to  admissions  made  by  the  defendant  with  caution,  when 
they  came  from  witnesses  interested  or  antagonistic  to  the 
defendant.  As  an  abstract  legal  proposition,  this  state- 
ment is  perhaps  correct ;  and  upon  an  examination  of  the 
testimony  of  some  of  the  witnesses  of  appellants,  it  cannot 
be  said  that  the  court,  hearing  them  testify,  could  not 
fairly  infer  they  were  antagonistic.  The  superior  court, 
in  the  atmosphere  surrounding  the  trial,  is  better  informed 
upon  the  attitude  of  witnesses  than  the  court  which  merely 
has  the  paper  record  before  it.  The  other  requests  for 
instructions  by  counsel  for  the  appellants  which  were  re- 
fused by  the  court  were,  we  think,  substantially  given  in 
the  general  charge.  Upon  the  whole  case,  we  do  not  find 
any  reversible  error,  and  the  judgment  of  the  superior 
court  is  affirmed. 

QoEDON,  C.  J.,  and  Ai^debs,  J.,  concur. 

DuNBAB,  J. — I  dissent  for  the  reason  that  I  think  the 
eighth  error  assigned  was  well  assigned. 
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Claub  Skavdale  et  al,.  Appellants^  v.  W.  H.  Moyer, 
Sheriff  of  King  County,  Respondent, 

ESTOPPEL — EFFECT  OF  TESTIMONY  IN  ANOTHER  ACTION — ^WHEN  FABTT 
NOT  CONCLUDED. 

The  fact  that,  in  an  action  by  claimants  of  the  right  of  title 
in  a  boom  of  logs  which  had  been  levied  upon  as  the  property  of 
an  individual  member  of  a  co-partnership,  some  of  the  members 
had  testified  that  in  their  opinion  the  claimants  were  owners, 
under  a  written  contract  between  claimants  and  the  co-partner- 
ship, would  not  estop  the  co-partnership  from  subsequently  as- 
serting its  ownership  when  the  Judgment  in  the  original  action 
had  been  against  the  right  of  ownership  in  the  claimants. 

EXECUTION — LEVY  ON  PARTNERSHIP  PROPERTY  FOR  ONE  PARTNER'S  DERT 
— CONVERSION. 

When  a  sherifF  levies  upon  specific  personal  property  belong- 
ing to  a  partnership  as  the  property  of  one  co-partner,  his  levy  is 
void,  and  the  partnership  may  maintain  an  action  against  him 
for  conversion,  since  §  5271,  Bal.  Code,  providing  for  levy  upon  an 
individual  partner's  interest,  does  not  authorize  the  sheriff  to  de- 
prive a  co-partner  in  any  way  of  his  interest  in  the  property. 

SAME — ^WHEN  SHERIFF  ESTOPPED  TO  DISPUTE  VALUE. 

Where  a  sherifF  has  wrongfully  seized  property  and  holds  the 
proceeds  of  sale  thereof  in  a  certain  sum,  he  cannot,  in  an  action 
against  him  for  conversion,  set  up  the  defense  that  the  property 
was  of  less  value. 

(Dunbar,  J.,  dissents.) 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Eeversed. 

John  E.  Humphries,  W.  E.  Humphrey,  and  Harrison 
Bostwick,  for  appellants. 

John  O.  Barnes,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Action  for  conversion  of  a  certain  lot  of 
logs.     The  complaint  alleges  the  copartnership  of  appel- 
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lants  (plaintiffs)  ;  that  the  copartnership  was  the  owner 
and  in  the  possession  of  a  certain  lot  of  logs  in  a  boom  in 
King  county,  of  the  value  of  $1,200;  that  respondent 
wrongfully  took  possession  of  such  logs  as  the  property  of 
Thomas  Jose,  under  an  execution  issued  out  of  the  superior 
court  upon  a  judgment  in  favor  of  one  Gustin  et  al. 
against  Thomas  and  M.  L.  Jose,  members  of  the  copart- 
nership; that  after  the  wrongful  levy  upon  the  logs, 
claim  of  ownership  was  made  thereto  by  one  Carstens 
et  al.,  and  the  usual  affidavit  of  ownership  and  bond  were 
filed  by  them,  and  the  logs  were  delivered  to  them  and 
sold  by  them  for  $1,200 ;  that  such  claim  of  ownership  by 
Carstens  et  al.  was  not  sustained  by  them,  and  the  respond- 
ent recovered  upon  the  bond  executed  by  them  in  the  sum 
of  $1,200  and  costs.  The  answer  of  respondent  admits 
the  levy  upon  the  logs  as  the  property  of  Thomas  Jose, 
and  that  they  were  claimed  by  Carstens  et  al,,  and  ad- 
judged not  the  property  of  said  claimants,  and  that  he 
holds,  as  the  proceeds  from  such  logs  so  levied  upon  by 
him,  the  sum  of  $1,200.  The  answer  is,  in  effect,  after 
such  admissions,  a  general  denial  of  the  ownership  and 
right  to  possession  to  the  logs  of  the  appellants.  At  the 
condusion  of  the  trial,  the  superior  court  dismissed  the 
jury  from  further  consideration  thereof,  and  entered  judg- 
ment for  respondent. 

The  only  testimony  offered,  with  the  exception  of  the 
complaint  in  another  action  pending  in  the  superior  court 
between  different  parties  from  those  in  the  case  at  bar, 
and  which  is  immaterial,  was  that  produced  by  the  appel- 
lants. The  facts  shown  at  the  trial  were  substantially  that 
the  lot  of  logs  in  question  were  cut  and  placed  in  the  boom 
by  appellants;  that,  at  the  time  such  logs  were  placed 
there,  there  was  existing  a  written  contract  between 
Carstens  et  al.  and  appellants ;  that  both  parties  to  the  con- 
tract construed  the  same  as  vesting  title  in  Carstens  et  aL 
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at  the  time  the  levy  was  made  by  respondent,  as  sheriff, 
upon  the  logs.  It  was  stated  by  the  witnesses  of  appel- 
lants, who  were  members  of  the  partnership,  that  they  sup- 
posed the  instrument  of  writing  gave  Carstens  et  ah  the 
title  to  the  logs  at  the  time  the  levy  was  made ;  but  it  was 
further  shown  that,  in  the  trial  where  the  respondent  and 
Gustin  et  al.  were  defendants,  Carstens  et  al.  were  ad- 
judged by  the  superior  court  not  entitled  to  the  lot  of  logs. 
The  witnesses  for  appellants  testified  that  the  copartner- 
ship was  the  owner  of  the  logs  at  the  time  the  levy  was 
made.  It  was  also  shown  that  the  proceeds  of  the  logs 
received  by  the  sheriff  in  place  of  the  logs  were  $1,200. 

1.  Kespondent,  as  sheriff,  does  not  justify  in  his 
answer  the  levy  upon  the  logs,  but  seemingly  his  conten- 
tion is  that  appellants  did  not  show  they  were  the  owners 
or  entitled  to  the  possession  of  the  logs  at  the  time  of  the 
levy  upon  them  as  the  property  of  Thomas  Jose.  The 
question,  then,  is,  was  the  copartnership  of  appellants  the 
owner  or  entitled  to  the  possession  of  the  logs  at  the  time 
the  seizure  was  made  by  respondent?  If  so,  the  contro- 
versy is  resolved  against  respondent.  Counsel  for  respond- 
ent argues  that,  appellants  having  construed  the  contract 
between  themselves  and  Carstens  et  al.  as  one  placing  the 
property  in  the  logs  in  Carstens  et  al,,  appellants  are 
thereby  estopped  from  claiming  the  logs  for  Aemselvee. 
But  it  does  not  seem,  from  an  examination  of  the  facts, 
that  any  estoppel  arises  against  appellants.  Respondent's 
levy  upon  the  logs  was  not  based  upon  any  acts  or  opinions 
of  appellants.  His  levy  was  not  made  upon  partnership 
property,  but  upon  the  individual  property  of  Thomas 
Jose.  The  suit  that  followed  between  Carsliens  et  al.  and 
respondent  and  the  judgment  creditors  of  Thomas  Jose 
determined  that  Carstens  et  al.  were  not  the  owners  or 
entitled  to  the  possession  of  the  logs.  Kespondent  was  a 
party  to  that  action.    It  would  certainly  be  a  singular  legal 
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principle  that  would  not  permit  him  to  assert,  contrary  to 
the  adjudication  procured  by  him  in  that  suit,  that 
Carstens  et  ah  are  now  the  owners  or  entitled  to  the  posses- 
sion of  the  logs.  The  uncontroverted  evidence  in  the  case 
at  bar  shows  that  appellants,  as  a  copartnership  under  the 
style  of  the  Saginaw  Logging  Company,  were  the  owners 
of  these  logs;  that  they  had  never  disposed  of  the  same 
unless  to  Carstens  et  ah;  and  it  was  conclusively  adjudi- 
cated in  the  action  between  Carstens  et  ah  and  this  re- 
spondent that  they  had  not  made  such  disposition  to 
Carstens  et  al.  The  case  of  Hohe  v.  Lowe,  48  111.  App. 
126,  is  in  point  here.  In  that  case  an  agent  of  a  machine 
company  sold  to  the  defendant  a  mowing  machine,  telling 
defendant  that  he  would  have  to  have  the  money  on  the  first 
day  of  September  following,  as  the  machine  company's 
agent  would  be  there  oix  that  day  and  he  would  have  to  pay 
for  all  machines  he  had  sold.  Defendant  did  not  pay  for 
the  machine.  The  agent  paid  the  machine  company  for  it 
and  sued  defendant  for  the  price.  On  the  trial  it  was 
shown  that  the  machine  company  had  before  sued  defend- 
ant for  the  same  machine,  and,  on  the  trial  of  that  suit, 
that  defendant  testified  that  he  owed  the  agent,  and  not 
the  machine  company,  for  the  machine.  A  judgment  was 
thereupon  rendered  against  the  machine  company.  The 
agent  in  the  same  action  testified  that,  in  his  opinion,  the 
defendant  owed  him  nothing,  and  it  was  urged  that  the 
former  trial  adjudicated  and  established  the  agent's  right 
to  claim  the  property  for  himself.  But  the  appellate  court, 
in  reversing  the  cause,  observed: 

"  The  subject-matter  of  the  former  suit  was  the  alleged 
indebtedness  of  Lowe  to  Deering  &  Co.  for  the  machine 
here  in  question,  and  how  an  adjudication  that  there  was 
none  from  Lowe  to  Deering  &  Co.  for  it  could  determine 
that  there  was  none  to  Hoke,  passes  our  understanding.  It 
was  not  denied  in  that  case  that  Lowe  bought  the  machine 
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and  was  indebted  for  the  price  to  somebody,  but  the  ques- 
tion, and  the  only  question  was,  to  whom.  Deering  &  Co. 
claimed  it  was  to  them.  Lowe  claimed  it  was  not  to  them 
because  it  was  to  Hoke,  and  now  claims,  because  the  jury 
foimd  it  was  not  to  Deering  &  Co.  that  such  finding  and 
the  judgment  thereon  conclusively  proved  that  it  was  not 
to  Hoke.  It  may  be  presumed  that  this  idea  would  not 
have  occurred  to  court  or  counsel  but  for  the  fact  that 
Hoke  himself  testified  to  his  opinion  that  Lowe  owed  him 
nothing;  and  yet  it  is  clear  that  a  verdict  and  judgment 
for  the  defendant  would  have  had  the  same  l^al  effect  as 
an  adjudication,  if  Hoke  had  not  testified  at  all.  Had  his 
statement  been  an  admission  of  fact  it  would  have  been 
entitled  to  great  weight  as  against  him;  but  being  mere 
matter  of  opinion,  it  was  entitled  to  none." 

Thus,  in  the  case  at  bar,  it  is  immaterial  what  may  have 
been  the  statements  of  some  of  the  members  of  appellant 
company.  It  was  a  matter  of  opinion  upon  the  construc- 
tion of  a  written  instrument.  They  were  not  parties  to 
that  action,  and  the  real  issue  here  is,  who  owned  the  logs 
in  fact;  and  while,  as  observed  by  the  appellate  court  of 
Illinois,  it  might  affect  the  credibility  of  their  testimony 
in  this  case,  we  cannot  see  that  it  impairs  it.  Their  tes- 
timony in  this  case  shows  clearly  that  what  they  said  with 
reference  to  the  controversy  of  Carstens  et  al,  against  re- 
spondent and  Gustin  et  al.  was  the  expression  of  opinion. 
In  this  cause  the  specific  facts  shown  are  that  appellant 
copartnership  was  the  owner  and  entitled  to  the  possession 
of  the  lot  of  logs,  imless  Carstens  et  aZ.  were  their  suc- 
cessors in  ownership  and  possession.  But,  as  before  ob- 
served, it  was  conclusively  determined  that  Carstens  et  al. 
were  not  such  owners. 

2.  It  is  evident  that  Thomas  Jose  had  no  right,  title 
or  interest  in  the  logs  levied  upon,  because  the  same  be- 
longed to  the  Saginaw  Logging  Company,  appellant  co- 
partnership.    Under  §  6271,  Bal.  Code  (2  Hill's  Code, 
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§  809)  7  the  sheriff  may  take  poBsession  of  the  partnership 
property  and  sell  the  interest  of  an  ipdividual  partner  in 
such  property,  describing  such  interest  in  his  advertise- 
ment as  nearly  as  may  be,  and  the  purchaser  shall  acquire 
all  interest  of  such  defendant  therein.  "But  nothing  con- 
tained herein  shall  be  so  construed  as  to  deprive  such  co- 
partner of  any  such  defendant  of  his  interest  in  any  such 
property."  From  the  nature  of  a  partnership,  the  only 
custody  the  sheriff  may  rightfully  take  of  copartnership 
personal  property  is  for  the  purpose  of  the  sale  of  an  indi- 
vidual partner's  interest,  and  at  such  sale  the  purchaser 
acquires  only  the  interest  so  sold,  the  right  to  demand  an 
accounting,  and  any  surplus  due  after  such  accounting 
from  the  partnership  to  the  interest  which  he  has  pur- 
chased. He  is  not  entitled,  as  against  the  copartnership, 
to  the  possession  of  any  specific  property.  Neither  does 
the  sheriff  sell  any  interest  in  any  specific  personal  prop- 
erty. When  the  sheriff  levied  upon  the  copartnership  prop- 
erty and  took  possession  thereof  as  the  property  of  Thomas 
Jose,  his  levy  was  void,  and  his  taking  and  disposing  of 
the  lot  of  logs  was  conversion  against  the  copartnership. 
AtJdns  V.  Saxton,  77  K  Y.  195 ;  Richard  v.  Allen,  117 
Pa.  St.  199  (11  Atl.  552,  2  Am.  St.  Rep.  652) ;  Lane  v. 
Lenfest,  40  Minn.  375  (42  K  W.  84).  The  last  case  de- 
termines specifically  the  right  of  the  copartnership  to  pros- 
ecute such  action  for  conversion.  See,  also.  Freeman  on 
Executions  (2d  ed.),  §  125.  The  same  author  (in  §  254a) 
observes,  with  reference  to  such  levies : 

"  Where  the  levy  is  permitted,  its  ultimate  effect  is  to 
confer  on  the  purchaser  thereunder  nothing  beyond  the 
right  to  an  accounting.  This  is  all  the  judgment  debtor 
has,  and  therefore  all  he  can  transfer,  whether  the  transfer 
be  voluntary  or  involuntary.  ...  In  other  states 
the  seizure  of  either  a  part  or  the  whole  of  the  chattels  of 
a  copartnership,  under  a  writ  against  one  of  its  members. 
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and  the  exclusion  of  his  copartners  from  their  possession, 
is  unauthorized,  and  warrants  an  action  of  trespass  against 
the  officer." 

3.  Respondent,  then,  as  sheriff,  having  seized  the  prop- 
erty of  the  appellant  company  and  converted  the  same, 
and  now  holding  the  proceeds  thereof  in  the  amount  of 
$1,200,  cannot  be  heard  to  say  that  the  property  was  of 
less  value.  It  is  admitted  that  the  proceeds  of  the  con- 
version are  in  that  amount.  He  has  shown  no  justifica- 
tion for  such  seizure,  and  we  conclude  that  it  was  a  proper 
case  for  decision  by  the  court  when  the  evidence  was  all 
heard.  But  the  judgment  should  have  been  for  the 
plaintiffs  (appellants).  The  cause  is  therefore  reversed 
and  remanded,  with  direction  to  enter  judgment  for  appel- 
lants for  the  sum  of  $1,200  and  costs. 

Gordon,  C.  J.,  and  Anders,  J.,  concur. 

Dunbar,  J.,  dissents. 
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[No.  8158.    Decided  March  29,  1899.] 

The  National  Christian  Association  et  al..  Respond- 
ents, V.  Charles  V.  Simpson  et  ah.  Appellants. 

APPEAL — time  or  FIUNG  BSIEFS — ^EXTENSION  BT  OOUBT. 

The  action  of  the  lower  court  in  granting  an  extension  of  time 
for  the  filing  and  serving  of  briefs  on  appeal,  beyond  the  period 
prescribed  by  law,  will  not  be  disturbed,  when  there  is  no  other 
showing  of  abuse  of  its  discretion  therein  than  the  fact  that  the 
extension  was  granted  without  notice  to  the  adverse  party. 

APPEAL — time  of  TAKII9G — ^WHEN  BEGINS  TO  BUN. 

The  time  within  which  an  appeal  may  be  taken  from  a  final 
judgment  begins  to  run  from  the  date  of  its  entry,  whether  the 
party  desiring  to  appeal  has  notice  thereof  or  not,  under  Laws 
1895,  p.  81,  §  1  (Bal.  Code,  §  6502),  which  provides  that  in  civil 
actions  an  appeal  from  any  final  Judgment  must  be  taken  within 
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ninety  days  after  the  date  of  entry  of  such  final  Judgment,  and 
an  appeal  from  any  order  other  than  a  final  order,  within  fifteen 
days  after  the  entry  of  the  order,  if  made  at  the  time  of  the 
hearing,  and  in  all  other  cases  within  fifteen  days  after  the 
service  of  a  copy  of  such  order,  with  written  notice  of  the  entry 
thereof,  upon  the  appealing  party  or  his  attorney. 

APPEAL — ^WHAT  OBDEBS  APPEALABLE. 

An  order  made  by  the  court  refusing  to  vacate  and  set  aside 
a  final  decree  in  a  cause  is  not  appealable,  as  an  order  affecting  a 
substantial  right,  under  Laws  1893,  p.  120,  §  1,  subd.  7  (Bal.  Code, 
§  6500),  which  provides  that  any  party  aggrieved  may  appeal 
from  any  final  order  made  after  judgment  which  affects  a  sub- 
stantial right. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
E.  M.  Wabneb,  Judge  pro  tern.    Appeal  dismissed. 

T.  P.  &  C.  C.  Oose,  and  M.  F.  Qose,  for  appellants. 
Trimble  £  Pattison,  lor  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  appellants  move  to  strike  from  the 
files  of  this  court  the  briefs  of  the  respondent,  The 
Woman's  Baptist  Foreign  Missionary  Society  of  Or^on, 
for  the  reason  that  it  did  not  serve  and  file,  or  serve  or  file, 
with  the  clerk  of  the  superior  court  in  which  this  action 
was  tried,  and  in  which  this  appeal  is  taken,  the  nimiber 
of  briefs  required  by  law,  or  any  briefs,  within  the  time 
required  by  law;  and  did  not  serve  upon  the  appellants, 
or  any  of  them,  any  brief  or  briefs,  within  the  time  re- 
quired by  law.  It  seems,  however,  that  the  respondent 
made  application  to  the  lower  court  for  an  extension  of 
time  to  serve  its  briefs,  which  application  was  granted. 
It  is  contended  by  the  appellants  that  they  did  not  have 
notice  of  this  application  and,  therefore,  the  action  of  the 
court  in  granting  the  extension  was  illegal  and  of  no  force 
or  effect     But  the  statute  provides  that  applications  of 
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this  character  may  be  made  to  the  lower  court.  The  mat- 
ter is  very  largely  discretionary  with  the  lower  court,  and, 
unless  there  was  a  plain  abuse  of  discretion,  this  court 
would  not  feel  justified  in  interfering  with  its  action,  and 
we  do  not  think  there  has  been  any  abuse  of  discretion  in 
this  case. 

The  case  of  Ambrose  v.  Gwinnup,  16  Wash.  S33  (47 
Pac.  737),  cited  by  appellants  in  support  of  their  motion 
to  strike  the  briefs,  was  a  case  where  the  excuse  for  not 
filing  the  briefs  within  time  was  first  offered  in  this  court, 
and  the  court  passed  upon  the  merits  of  the  case  and  found 
that  the  excuse  was  not  sufficient.  But  that  is  altogether 
a  different  proposition  from  the  one  involved  here,  where 
the  application  was  made  and  the  extension  granted  by 
the  lower  court.    The  motion  is  therefore  denied. 

The  respondent,  The  Woman's  Baptist  Foreign  Mission- 
ary Society,  moves  to  dismiss  the  appeal  in  tiiis  case,  for 
the  reason  that  the  notice  of  appeal  was  not  served  within 
the  time  prescribed  by  law.  The  final  judgment  in  the 
cause  was  signed  by  the  court  on  the  2d  day  of  June,  1898, 
and  filed  with  the  clerk  of  the  court  on  the  4th  day  of  June 
following.  The  notice  of  appeal  was  served  upon  the 
respondent  on  the  3d  day  of  September,  1898,  and  filed 
on  the  same  day.  A  computation  of  the  time  from  June  4, 
1898,  to  September  3d,  1898,  will  show,  without  any  ques- 
tion, that  the  statutory  time  for  giving  notice  of  appeal 
had  expired.  Section  1  of  chapter  49  of  the  laws  of  1895 
(Bal.  Code,  §  6502),  which  is  an  amendment  to  the  law 
of  1893,  provides  that  in  civil  actions  and  proceedings  an 
appeal  from  any  final  judgment  must  be  taken  within 
ninety  days  after  the  date  of  the  entry  of  such  final  judg- 
ment, and  an  appeal  from  any  order,  other  than  a  final 
order  from  which  an  appeal  is  allowed  by  this  act,  within 
fifteen  days  after  the  entry  of  the  order,  if  made  at  the 
time  of  hearing,  and  in  all  other  cases  within  fifteen  days 
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after  the  service  of  a  copy  of  such  order,  with  written 
notice  of  the  entry  thereof,  upon  the  party  appealing,  or 
his  attorney. 

A  very  extensive  and  earnest  brief  has  been  filed  by  the 
appellants  in  opposition  to  this  motion  to  dismiss.  It  is 
not  contended  therein  that  the  statutory  time  of  ninety 
days  from  the  time  of  the  entry  of  the  judgment  had  not 
expired,  but  it  is  insisted  that,  inasmuch  as  the  findings 
of  fact  and  the  decree  were  filed  simultaneously  on  the 
4th  day  of  Jime,  1898,  the  appellants  did  not  have  the 
benefit  of  the  five  days  allowed  them  in  which  to  file  ex- 
ceptions and  objections  to  the  findings  of  fact  made  by 
the  court,  and  that  consequently  the  time  allowed  by  law 
for  giving  the  notice  should  not  begin  to  run  until  after 
such  five  days  had  elapsed;  and,  further,  that  the  appel- 
lants were  not  notified  of  the  entry  of  the  judgment  until 
after  both- the  findings  of  fact  and  decree  had  been  signed 
and  filed.  Appellants,  however,  were  notified  that  the 
decree  had  been  signed  and  filed,  on  the  7th  of  June,  1898, 
and  the  notice  of  appeal  was  not  given,  as  we  have  before 
said,  until  the  3d  of  September  following.  We  cannot 
give  the  statute  cited  above  the  construction  which  is  evi- 
dently claimed  for  it  by  the  appellants.  No  notice  is  re- 
quired where  the  appeal  is  from  a  final  judgment  Under 
the  statute,  the  appeal  from  a  final  judgment  must  be 
taken  within  ninety  days  after  the  date  of  the  entry  of 
such  judgment,  and  an  appeal  from  any  order,  other  than 
a  final  order  from  which  an  appeal  is  allowed  by  this  act, 
within  fifteen  days  after  the  entry  of  the  order,  if  made 
at  the  time  of  the  hearing,  and  in  all  other  cases  within 
fifteen  days  after  the  service  of  a  copy  of  such  order,  with 
written  notice  of  the  entry  thereof  upon  the  party  appeal- 
ing or  his  attorney.  If  it  was  the  intention  of  the  legis- 
lature to  provide  that  notice  must  be  given  of  the  entry 
of  any  judgment  or  order,  the  language  employed  is  ex- 
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ceedingly  unfortunate,  and  all  the  latter  part  of  the  section 
would  be  meaningless.  It  was  evidently  the  intention  that 
litigants  would  take  notice  of  the  entry  of  final  judgments, 
but  that  orders  of  other  kinds  should  be  called  to  the  atten- 
tion of  the  adverse  party  by  notice.  In  any  event,  we  do 
not  think  that  this  statute  could  be  construed  to  save  this 
appeal,  for  more  than  fifteen  days  had  elapsed  after  the 
service  of  the  notice  which  was  actually  given  in  this  case ; 
and  the  statute  evidently  means  that,  if  the  time  for  giving 
the  notice  of  appeal  has  run,  the  appellant  should  have 
fifteen  days  after  he  had  notice  of  the  entry  of  the  judg- 
ment in  any  case;  and  it  was  certainly  not  the  intention 
of  the  statute  to  extend  the  time  for  filing  the  notice  be^ 
yond  the  time  required  by  law,  if  the  appellant  had  re- 
ceived the  fifteen  days'  notice  before  the  time  expired. 

It  is  further  contended  by  the  appellants  that  the  finaF 
order  contemplated  by  the  statute  was  the  order  made  by 
the  court  refusing  to  vacate  and  set  aside  the  decree  en- 
tered on  the  4th  day  of  June,  1898,  and  that  the  same- 
affected  a  substantial  right  of  appellants,  under  Session 
Laws  of  1893,  p.  120,  subd.  7  (Bal.  Code,  §  6500),  which 
provides  that  any  party  aggrieved  may  appeal  from  any 
final  order  made  after  judgment  which  affects  a  substan- 
tial right  But  we  do  not  think  that  the  order  made  by 
the  court  in  this  case  was  the  kind  of  an  order  contem- 
plated by  the  statute  at  all,  and  that  the  judgment  appealed 
from  here  is  the  final  judgment  rendered  in  the  case.  The- 
cases  cited  by  appellants  to  sustain  their  contention,  we 
think,  are  not  in  point.  It  is  earnestly  insisted  by  the 
appellants  that  the  appeal  is  meritorious,  that  the  record 
is  extensive,  and  that  they  have  incurred  great  expense  in 
preparing  the  appeal.  But  we  are  unable  to  take  this  into 
consideration  in  construing  the  law.  The  court  always 
dismisses   presumably   meritorious    appeals   with    regret,. 
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but  the  law  governing  this  case  seems  to  be  mandatory  and 
so  plain  that,  in  our  judgment,  it  is  not  susceptible  of 
construction. 

The  respondent  also  moves  to  dismiss  the  appeal  for  the 
reason  that  the  receiver  was  not  served,  and  for  the  further 
reason  that  no  sufficient  bond  was  given.  But,  with  the 
view  we  take  of  the  proposition  discussed,  it  is  not  neces- 
sary to  consider  these  objections. 

The  appeal  must  be  dismissed. 

Gordon,  C.  J.,  and  Andebs  and  Eeavis,  JJ.,  concur. 


[No.  324L    Decided  March  29.  1899.] 

Maggie  Dueand  et  al.^  Respondents,  v.  The  Simpson 
Logging  Company  et  al..  Appellants. 

APPEAL — ^AMOUNT  IN  CONTBOVERST. 

Where  it  is  evident  from  the  stipulated  facts  upon  which  a 
case  was  tried  that  the  action,'  so  far  as  appellants  are  concerned, 
was  one  for  damages  for  the  eloignment  and  conversion  of  saw 
logs,  in  which  the  amount  in  controversy  was  less  than  |200.  the 
judgment  in  the  action  is  not  appealable,  although  the  issues 
made  by  the  pleadings  might  be  construed  as  making  the  action 
an  equitable  one  for  the  foreclosure  of  a  lien. 

SAME — ^ATTOBNET'S  FEES. 

Attorney's  fees  claimed  and  allowed  in  an  action  are  costs 
incident  to  the  case,  and  cannot  be  regarded  as  a  part  of  the 
original  amount  in  controversy. 

Appeal  from  Superior  Court,  Mason  Coimty. — Hon. 
Chaeles  W.  Hodgdon,  Judge.  Appeal  dismissed. 

George  C.  Israel,  for  appellants. 
John  0,  Kleber,  for  respondents: 
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It  is  the  settled  rule  of  practice  in  both  the  state  and 
federal  courts  that,  where  a  case  is  submitted  to  the  judg- 
ment of  the  court  upon  an  agreed  statement  of  facts,  all 
questions  of  pleading  or  form  of  action  are  waived,  and 
the  only  question  is  whether  the  plaintiff  can  recover  upon 
any  pleading  or  in  any  form  of  action.  Saltonstail  v. 
Russell  162  TJ.  S.  628  (38  L.  ed.  576) ;  Willard  v.  Wood, 
186  U.  S.  314  (34  L.  ed.  210) ;  Esty  v.  Currier,  98  Mass. 
502 ;  Scudder  v.  Worster,  11  Cush.  573 ;  Smith  v.  Car- 
ney,  127  Mass.  180;  Rogers  v.  Daniell,  8  Allen,  349; 
Kimball  v,  Preston,  2  Gray,  667 ;  Merrill  v,  Bullock,  105 
Mass.  488.  This  seems  to  be  the  universal  rule  and  is 
founded  upon  expediency  and  necessity.  The  complaint 
is  superseded  by  the  stipulated  statement  of  facts.  Bixler 
V.  Kunkle,  17  Serg.  &  E.  310 ;  Hess  v.  Bolinger,  48  Cal. 
349;  Pillsbury  v.  Brown,  82  Me.  455  (9  L.  E.  A.  94) ; 
Machias  Hotel  Co.  v.  Fisher,  56  Me.  323 ;  West  Roxbury 
V.  Mvnot,  114  Mass.  547 ;  Folger  v.  Columbian  Ins.  Co., 
99  Mass.  267  (96  Am.  Dec.  747) ;  Cushing  v.  Kenfield, 
6  Allen,  307 ;  Brettun  v.  Fox,  100  Mass.  234. 

Peb  Cubiam. — ^A  motion  to  dismiss  this  appeal  is  made, 
for  the  reason  that  the  original  amount  in  controversy  is 
under  $200.  We  think  this  motion  must  be  sustained,  and 
that  the  case  falls  squarely  within  the  rule  announced  by 
this  court  in  Chapin  v.  Kenoyer,  12  Wash.  536  (41  Pac. 
916) ;  Tom,  the  Cook,  v.  Sayward,  6  Wash.  383  (31  Pac. 
976) ;  and  McCoy  v.  Spithill,  13  Wash.  158  (42  Pac. 
546). 

It  may  be  true,  as  suggested  by  the  appellants,  that, 
under  the  issues  as  made  by  the  pleadings  in  this  case,  it 
would  \)e  construed  to  be  an  action  for  the  foreclosure  of  a 
lien ;  but  the  stipulation  of  facts,  which  were  made  a  part 
of  the  record,  and  upon  which  the  case  must  be  decided, 
shows  conclusively  that  the  contest,  so  far  as  the  appellants 
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are  ooncemed,  is  one  with  reference  to  an  eloignment  of 
the  logs  only.  Paragraph  11  of  the  stipulation  is  to  the 
effect  that,  after  the  filing  and  perfecting  of  the  said  lien 
of  Maggie  Durand,  and  after  the  commencement  of  this 
suit,  the  defendant,  Simpson  Logging  Company,  eloigned 
all  of  said  liened  logs  and  took  them  away  from  said 
waters  where  they  were  lying  when  the  lien  was  perfected 
and  suit  begun  in  foreclosure  thereof,  and  took  them  out 
of  Mason  county,  Washington,  and  converted  the  same 
to  its  own  use,  without  the  knowledge  and  without  the 
express  consent  of  the  plaintiffs,  or  either  of  them.  This 
and  other  paragraphs  of  the  stipulation  render  it  certain 
that  this  is,  in  effect,  an  action  for  damages  for  the  eloign- 
ment of  these  logs,  and  not  an  equitable  proceeding;  and, 
under  all  the  authorities,  the  action  must  be  construed  by 
a  consideration  of  the  stipulation  of  facts  on  which  the 
case  was  tried.  We  think  the  attorney's  fees  allowed  in 
the  case  cannot  be  construed  as  a  part  of  the  original 
amount  in  controversy,  but  as  costs  incident  to  the  case. 
The  motion  will  be  granted  and  the  appeal  dismissed. 


[No.  8066.    Decided  March  SO,  18S0.] 

B.  M.  LoNa  et  al,.  Appellants,  v.  Chables  Eisenbeis 
et  ah.  Respondents. 

JUDGMENTS — ^RES  JUDICATA — MATTERS  CONCLUDED. 

Where  the  judgment  itself  in  an  action  discloses  that  a  part 
of  the  subject  matter  of  the  controyersy  was  not  determined, 
such  judgment  cannot  be  inyoked  as  a  former  adjudication  for 
the  purpose  of  barring  a  subsequent  action  brought  for  the  pur- 
pose of  obtaining  an  adjudication  upon  an  issue  undeternAned  in 
the  prior  action. 

Appeal  from  Superior  Court,  Jefferson  County. — Hon. 
James  G.  McClinton,  Judge.    Reversed. 
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Allen  Weir  and  T.  J,  Humes,  for  appellants. 

A.  R.  Coleman,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Plaintiffs  (appellants)  instituted  this  suit 
against  defendants  (respondents),  alleging  that  they  were 
the  owners  in  fee  simple  of  an  undivided  one-half  interest 
in  84.61  acres  of  land  near  Port  Townsend;  that  defend- 
ants wrongfully  held  possession  and  claimed  ownership  of 
the  same,  and  asked  for  relief  and  for  damages.  Defend- 
ants, after  demurrer,  which  was  overruled,  answered  deny- 
ing generally  the  allegations  of  plaintiffs,  and  set  up  a 
former  adjudication  of  the  right  to  the  tract  of  land  be- 
tween the  same  parties.  Plaintiffs  demurred  to  the  plea 
of  former  adjudication,  which  demurrer  was  overruled, 
and  plaintiffs,  standing  on  their  demurrer,  have  appealed. 

The  facts  stated  in  the  complaint  are,  substantially,  that 
one  Henry  Bash  purchased  from  Mary  Fowler  and  others, 
in  August,  1888,  certain  land  situated  in  Jefferson  coimty, 
known  as  the  "Fowler  tract,"  containing  237.85  acres. 
Bash  had  previously,  in  the  same  month,  obtained  a  con- 
tract of  sale  of  the  land  from  the  grantors,  and  a  deed  of 
conveyance  pursuant  to  the  contract  was  obtained.  At  the 
time  the  contract  of  sale  was  made,  Bash  entered  into  a 
written  contract  with  Eisenbeis,  one  of  the  defendants, 
whereby  they  agreed  to  acquire,  hold,  sell  and  dispose  of 
the  land  jointly,  Eisenbeis  to  furnish  money  for  purchas- 
ing and  platting  the  land,  and  to  hold  the  title  in  his  owti 
name,  to  reimburse  himself  from  the  proceeds  of  sales,  the 
net  balance  of  all  moneys  received  from  sales  to  be  divided 
equally  between  them.  This  agreement  was  subsequently 
modified  orally  to  cover  an  increased  purchase  price  de- 
manded by  the  grantors  as  to  a  part  of  the  tract.  On  the 
31st  of  August,  1888,  Bash  and  wife  conveyed  all  the  land 
by  deed  to  defendant  Eisenbeis  pursuant  to  their  contract. 
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Thereupon  Eisenbeis  entered  into  possession,  and  the 
greater  portion  of  the  land  was  subsequently  sold  by  the 
joint  efforts  of  both  parties.  Eisenbeis  received  all  the 
money  and  reimbursed  himself  for  all  outlay  and  divided 
the  net  proceeds  as  provided  in  the  contract.  However, 
the  parties  disagreed  upon  their  accounting  and  the  owner- 
ship of  the  unsold  land,  and  on  the  30th  of  May,  1892, 
Bash  and  wife  conveyed  to  plaintiffs  all  their  right,  title 
and  interest  to  the  lands;  and  in  September,  1893,  Bash 
and  wife  and  plaintiffs  instituted  a  suit  against  the  defend- 
ants, setting  out  the  foregoing  facts,  substantially,  asking 
that  the  contract  be  rescinded  and  an  accounting  had  of 
all  the  affairs  of  the  trust,  and  that  the  lands  remaining 
unsold  be  divided  in  accordance  with  the  rights  of  the  par- 
ties. A  trial  was  had,  the  court  making  specific  findings 
of  fact,  adjudging  an  accounting  and  a  balance  due 
plaintiffs  from  defendants  and  that  the  land  unsold  be 
divided.  It  appears  in  the  sale  of  the  land  it  was  platted 
into  lots  and  blocks,  except  84.61  acres.  The  court  in  that 
suit  found  that  the  unsold  land  should  be  equally  divided, 
but  the  decree  omitted  any  mention  of  the  unplatted  land, 
the  84.61  acres  in  controversy  here.  In  January,  1898, 
the  present  plaintiffs  instituted  this  suit,  and  the  answer 
of  the  defendants  to  the  complaint  set  up  the  former  suit 
as  an  adjudication  of  the  rights  in  controversy  here.  The 
whole  record  of  the  former  suit  is  set  out  in  the  answer, 
from  which  it  appears  that  the  complaint  contained  the 
same  agreements  with  reference  to  the  purchase  and  sale 
of  the  entire  tract  of  237.85  acres  as  are  here  set  out  in  the 
complaint  in  this  case;  that  the  plaintiffs  demanded  an 
accounting  and  also  a  division  of  all  the  unsold  parcels  of 
the  land,  describing  them ;  that,  upon  the  issues  thus  made 
up,  evidence  was  heard  and  findings  of  fact  made,  the 
court  finding  generally  in  favor  of  the  plaintiffs;  that  a 
decree  was  thereafter  rendered  in  said  cause,  but  the  judg- 
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ment  of  the  court  does  not  mention  or  adjudicate  the  title 
to  the  84.61  acres  in  controversy  here. 

It  is  contended  by  counsel  for  respondents  that  the  plea 
of  former  adjudication  is  a  complete  defense  to  the  present 
action;  that  it  is  shown  that  the  plaintiffs  had  already 
maintained  an  action  against  the  defendants  on  the  same 
contract;  that  in  the  former  complaint  the  land  that 
plaintiffs  claimed  was  described  by  metes  and  bounds  and 
was  identical  with  that  described  in  the  present  one ;  that 
plaintiffs  there  alleged  that  they  owned  an  undivided  one- 
half  interest  in  the  84.61  acres,  and  prayed  for  a  decree 
establishing  that  interest  and  for  partition.  Counsel  cites 
1  Herman  on  Estoppel,  p.  133,  and  makes  other  citations 
from  the  same  authority,  to  support  his  contention. 

A  judgment  concludes  the  parties  as  to  the  grounds  cov- 
ered by  it,  and  the  facts  necessary  to  uphold  it.  It  is  a 
familiar  rule  that  whatever  was  in  issue  was  determined 
in  the  former  trial,  but  in  the  judgment  itself  must  be 
found  the  determination  of  the  issues  involved,  and  what- 
ever was  properly  in  issue  in  the  pleadings  will  be  pre- 
sumed to  have  been  adjudicated.  But,  where  the  judg- 
ment itself  discloses  that  a  part  of  the  subject  matter  of 
the  controversy  was  not  determined,  there  can  no  estoppel 
arise.  The  judgment  pleaded  here  shows  specifically  the 
determination  of  the  controversy  as  to  a  portion  of  the 
237.85  acres  of  land.  It  does  not  mention  or  determine 
the  disposition  made  of  the  84.61  acres  now  in  contro- 
versy. 

The  case  of  Long  v,  Eiseribeis,  18  Wash.  423  (51  Pac. 
1061),  is  cited  by  counsel  for  respondents,  but  is  hardly 
in  point  here.  That  was  a  case  commenced  by  the  same 
plaintiffs  against  the  same  defendants,  to  correct  and 
amend  the  judgment  and  decree  now  pleaded  by  defend- 
ants, and  it  was  there  said : 

"  The  petition  to  vacate  the  decree  does  not  exhibit  the 
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entire  pecord  upon  which  the  decree  was  based,  and,  if 
there  be  any  seeming  inconsistency  between  the  portions 
of  the  record  pleaded,  they  must  be  presumed  to  be  ex- 
plained by  that  portion  of  the  record  which  is  not  shown." 

There  neither  the  complaint  nor  answers  were  before 
the  court.  It  was  also  held  that  equity  might  be  invoked 
for  the  correction  of  errors  in  a  judgment  which  are  cler- 
ical, but  not  for  the  correction  of  such  errors  as  are  in- 
volved in  the  express  judgment  pronounced  by  the  court 
in  the  exercise  of  its  judicial  discretion.  In  that  case 
more  than  a  year  had  elapsed  before  plaintiffs  brought 
their  action  to  vacate,  correct  and  amend  the  judgment 
in  the  superior  court. 

The  case  of  Lake  v.  Hancock,  38  Fla.  53  (20  South. 
811,  56  Am.  St.  Eep.  159),  was  upon  facts  very  similar 
to  the  one  at  bar.  That  was  a  suit  in  ejectment,  and 
defendant  plead  a  former  adjudication  of  the  title  and 
right  of  possession  to  the  land  in  controversy.  The  evi- 
dence of  res  adjudicata  consisted  of  the  record  of  the  trial 
in  an  action  of  ejectment  between  the  same  parties,  the 
verdict,  in  the  usual  form,  finding  for  plaintiff,  stating 
the  quantity  of  the  estate  of  the  plaintiff  and  giving  a  de- 
scription of  the  land.  The  judgment  followed  the  verdict, 
but  did  not  include  the  premises  in  controversy  in  the 
latter  suit,  amoimting  to  eighty  acres  of  land.  Such  land, 
however,  was  described  in  the  complaint  or  declaration  in 
the  former  case.  The  court,  in  ruling  against  the  plea  of 
res  adjudicaia,  observed : 

"  This  evidence  does  not  sustain  defendant's  contention. 
It  only  tends  to  show  that  this  land  was  included  in  a  decla- 
ration in  a  suit  in  ejectment  between  the  said  parties,  but 
for  some  reason  not  shown  was  omitted  from  the  verdict 
and  judgment.  The  issue  as  to  this  land  seems  not  to  have 
been  determined  for  either  party.  There  being  no  judg- 
ment as  to  the  identical  matter  in  controversy,  the  former 
proceedings  are  no  bar  to  plaintiff's  recovery.     To  consti- 
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tute  such  a  bar  to  further  proceedings,  there  must  have 
been  actual  judgment  upon  the  same  issue.  It  is  the  policy 
of  the  law  ^that  there  should  be  an  end  to  every  litigation, 
and  when  an  issue  has  been  once  actually  determined,  it 
should  not  again  be  contested  by  the  same  adversaries,  or 
those  claiming  under  them.  .  .  .  The  general  rule 
is  intended  to  prevent  litigation,  and  preserve  peace. 
But  without  such  actual  determination  on  the 
merits,  evidenced  by  a  record  which  cannot  be  contra- 
dicted, the  reason  of  the  rule  does  not  apply.'  Webb  vs. 
BucJcelew,  82  N.  Y..  555.  The  judgment  is  not  a  bar  to 
further  proceedings  unless  it  be  between  the  same  parties 
and  touching  the  same  subject-matter.  Little  Bros.  vs. 
Barlow,  37  Fla.  232,  20  South.  Rep.  240 ;  Holt  vs.  Miers, 
9  Car.  &  P.  191.  It  is  a  familiar  principle  that  a  judg- 
ment concludes  the  parties  only  as  to  the  grounds  covered 
by  it  and  the  facts  necessary  to  uphold  it.  Wells  on  Res 
Adjudicata,  p.  196,  and  authorities  cited  in  text;  21  Am. 
&  Eng.  Ency.  of  Law,  128,  and  authorities  cited  in  note ; 
Packet  Company  vs.  Sickles,  5  Wall.  580,  text  592." 

The  record  of  the  former  judgment  pleaded  here  as  an 
estoppel  shows  that  the  interest  of  the  respective  parties  in 
the  84.61  acres  of  land  now  in  controversy  was  not  an 
issue  determined  in  that  suit.  Therefore,  we  conclude  the 
plea  was  insufficient,  and  the  cause  is  reversed  and  re- 
manded to  the  superior  court  of  Jefferson  county,  with 
direction  to  sustain  the  demurrer  of  plaintiffs  to  the  plea 
of  res  adjudicata  set  up  in  defendants'  answer,  and  for 
further  proceedings  not  inconsistent  herewith. 

Gordon,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 
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Josephine   A.    Adams,    Appellant,   v.    II.    S.    Abbott,      g  ^ 

Appellant. 

DIVORCe — ACTION  FOB  ALIMONY  AFTER  DECREE. 

Wh«re  in  an  action  for  divorce  the  court  has  jurisdiction  over 
the  status  of  the  plaintiff  only,  the  defendant  not  having  been 
personally  served  and  not  having  submitted  to  the  jurisdiction 
of  the  court,  the  wife  may,  subsequent  to  divorce,  obtain  from 
the  court  of  the  domicile  of  the  husband  further  relief  as  to  the 
property  and  alimony. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore,  Judge.  Affirmed. 

McClure  &  McClure,  for  appellant  Adams : 

The  rule  is  that  in  cases  where  the  court  acquires  juris- 
diction over  the  status  of  the  plaintiff  only,  defendant  not 
having  been  personally  served  with  process  or  submitted 
to  the  jurisdiction  of  the  court,  the  wife  may  afterward 
obtain  from  the  court  of  the  domicile  of  th6  husband  a 
decree  for  alimony.  Cox  v.  Cox,  19  Ohio  St.  502  (2  Am. 
Rep.  415) ;  Rogers  v,  Rogers,  15  B.  Mon.  375 ;  Cooh  v. 
CooTc,  14  N.  W.  33  (43  Am.  Rep.  706)  ;  Harding  v.  Alden, 
9  Oreenl.  140  (23  Am.  Dec.  549) ;  Anderson  v.  Anderson, 
55  Mo.  App.  268 ;  Dillon  v.  Starin,  63  N.  W.  12 ;  Woods 
r.  Waddle,  8  N.  E.  297;  Stewart,  Marriage  &  Divorce, 
§  370;  2  Bishop,  Marriage  &  Divorce,  §  381. 

Bollinger,  Ronald  <Sc  Battle,  for  appellant  Abbott: 

Plaintiff  bases  her  action  on  §  5723,  Bal.  Code.  This 
section  has  no  force  or  effect  after  a  divorce.  If  this  was 
community  property,  she  was  entitled  to  one-half  thereof, 
and  was  a  joint  tenant  with  her  former  husband,  and  par- 
tition, not  this  action,  is  her  remedy.    Barrett  v.  Failing, 
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Ill  U.  S.  529  (28  L.  ed.  605)  ;  DeOodey  v.  Godey,  39  Cal. 
157 ;  Whetstone  v.  Coffey,  48  Tex.  269.  Neither  alimony 
nor  any  rights  whatever  can  be  recovered  in  this  action. 
Roe  V.  Roe,  35  Pac.  808  (39  Am.  St.  Eep.  367) ;  Orabill 
V.  Crabill,  30  Pac.  320 ;  Wilde  v.  Wilde,  36  Iowa,  319 ; 
Howell  V.  Howell,  37  Pac  771  (43  Am.  St  Rep.  70) ; 
Wilson  V.  Wilso7i,  49  Iowa,  545;  HUbish  v.  Hattle,  44 
N.  E.  23  (83  L.  R.  A.  733) ;  Fischli  v.  Fischli,  12  Am. 
Dec.  266;  Downey  v.  Downey,  13  South.  413  (21  L.  R  A. 
677)  ^Anderson  v.  GuLlen,  8  N.  Y.  Supp.  644;  Stewart, 
Marriage  &  Divorce,  §§  865-370. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — The  plaintiff  and  defendant  were  married 
in  June,  1878.  They  lived  in  Washington,  D.  C,  until 
about  July,  1882,  and  then  moved  to  Kansas.  In  1886 
they  moved  from  Kansas  to  Cheyenne,  Wyoming,  and  in 
1888  moved  to  the  territory  of  Washington.  In  Novem- 
ber, 1892,  they  went  to  California,  and  in  June,  1895,  re- 
turned to  Cheyenne.  In  September,  1895,  defendant  de- 
serted plaintiff  in  Cheyenne  and  returned  to  Washington, 
D.  C,  where  he  resided  imtil  September,  1896.  After 
defendant  deserted  plaintiff,  he  refused  to  provide  for 
her,  with  the  intention  of  giving  her  cause  for  divorce.  In 
June,  1896,  while  plaintiff  was  a  resident  of  Wyoming 
and  defendant  a  resident  of  Washington,  D.  C,  plaintiff 
commenced  an  action  for  divorce  in  a  Wyoming  court,  and, 
in  November,  1896,  a  decree  of  divorce  was  rendered, 
upon  constructive  service  made  by  publication  pursuant 
to  the  laws  of  Wyoming.  Plaintiff,  in  her  petition  for 
divorce,  set  forth  the  property  acquired  after  marriage 
and  her  separate  property,  and  asked  for  an  allowance  for 
alimony  and  for  general  relief.  Defendant  did  not  appear 
in  the  action,  though  having  actual  notice  of  the  proceed- 
ings, and  the  court  granted  only  the  prayer  for  divorce. 
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Plaintiff,  when  abandoned  in  Wyoming,  had  no  means  of 
hep  own.  Defendant  has  an  income  of  $30  per  month  from 
a  pension,  and  also  some  rents  received  from  property  in 
the  city  of  Seattle.  Defendant  has  for  some  time  been  a 
resident  of  this  state.  Plaintiff  and  defendant  have  real 
property  situated  in  this  state.  This  suit  was  instituted 
by  plaintiff  to  have  the  real  property  situated  in  this  state 
adjudged  to  her,  and  also  an  allowance  for  alimony  and 
for  attorney's  fees. 

The  superior  court,  after  substantially  finding  the  above 
facts,  found  that  the  defendant  abandoned  and  deserted 
plaintiff  and  neglected  to  provide  for  her  the  common 
necessaries  of  life,  and  that  such  neglect  was  not  the  result 
of  poverty  on  the  part  of  the  defendant  which  he  could  not 
have  avoided  by  ordinary  industry ;  that  defendant  was  in 
fault  and  left  plaintiff  penniless  and  in  a  destitute  con- 
dition, to  be  supported  and  maintained  by  her  relatives; 
that  the  real  property  (describing  it)  in  the  state  of  Wash- 
ington, was  acquired  while  plaintiff  and  defendant  were 
residents  of  this  state;  that  the  court  was  unable  to  trace 
the  separate  property  of  either  plaintiff  or  defendant  in 
the  acquirement  of  such  real  property,  and  therefore  that 
it  was  community  property.  The  court  also  concluded, 
considering  the  respective  merits  of  the  plaintiff  and  de- 
fendant, and  the  condition  in  which  they  were  left  by  the 
decree  of  divorce  granted  to  plaintiff  by  the  district  court 
of  the  state  of  Wyoming,  to  make  a  proper  and  equitable 
division  of  the  property,  which  is  decreed.  The  court  did 
not  allow  the  attorney's  fees  or  any  alimony  or  main- 
tenance. 

Upon  an  examination  of  the  evidence  in  the  record,  we 
are  not  disposed  to  disturb  the  findings  of  fact  or  the  con- 
clusions of  the  superior  court.  The  question  of  importance 
discussed  here  is  whether  the  plaintiff  can  maintain  this 
action.    It  is  apparent  that  the  district  court  of  Wyoming 
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only  had  jurisdiction  to  decree  a  divorce,  and  there  was 
no  adjudication  of  the  property  rights  of  the  plaintiff  and 
defendant  in  the  case  before  that  court.  The  disposition 
of  the  property  between  plaintiff  and  defendant  in  this 
state  must  depend  upon  the  law  here.  It  is  true,  as  stated 
by  counsel  for  defendant,  that  a  decree  of  divorce  between 
the  parties  here  puts  the  property  matters  at  rest,  as  deter- 
mined in  King  v.  Miller,  10  Wash.  274  (38  Pac.  1020)  ; 
but  in  that  case  the  property  rights  were  in  issue,  and  the 
court  had  jurisdiction  to  determine  the  same.  The  parties 
and  the  subject  matter  of  the  litigation  were  before  the 
court.  In  the  decree  made  by  the  Wyoming  court,  neither 
the  defendant  nor  the  property  was  within  the  jurisdiction 
of  the  court.  The  Wyoming  court  had  jurisdiction  over 
the  status  of  the  plaintiff  only,  the  defendant  not  being 
personally  served  with  process  and  not  having  submitted 
to  the  jurisdiction  of  the  court;  and  it  seems  that  in  such 
cases  the  wife  may  afterward  obtain  from  the  court  of  the 
domicile  of  the  husband  further  relief  as  to  the  property 
and  alimony.  1  Am.  &  Eng.  Enc.  Law,  468,  and  cases 
cited. 

It  is  also  observed  in  1  Enc.  PI.  &  Pr.,  p.  415 : 

"  So  also,  in  general,  it  may  be  said  that  if  the  divorce 
is  ex  parte,  a  decree  for  alimony  may  be  subsequently  ren- 
dered on  the  wife's  application  to  the  courts  of  Jier  hus- 
band's jurisdiction,  or  those  of  her  own,  if  he  can  be  found 
there  and  personally  served." 

See,  also,  CooJc  v.  Cook,  56  Wis.  195  (43  Am.  Rep.  706, 
14  K  W.  33)^ 

Xlt  is  true,  a  decree  for  the  disposition  of  the  property 
of  the  parties,  upon  the  dissolution  of  the  marriage,  such 
as  shall  appear  just  and  equitable,  and  having  regard  to 
the  respective  merits  of  the  parties  and  to  the  condition  in 
which  they  will  be  left,  provided  for  in  §  5723,  Bal  Code, 
is  incidental  to  divorce ;  but  it  is  not  identical  with  it,  or  a 
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necessary  part  of  it,  and  there  should  be  sufficient  reason 
shown  why  such  disposition  of  the  property  was  not  made 
pending  the  action  when  the  divorce  was  granted/  The 
cause  for  such  disposition  of  the  property  of  married  per- 
sons, and  the  authority  of  the  court  to  make  such  decree 
upon  the  respective  property  rights,  arise  from  the 
divorce, — ^the  dissolution  of  the  marriage  status, — and  we 
think  it  was  appropriately  done  here,  and  that  the  court 
had  jurisdiction  to  try  the  cause. 

Its  judgment  is  therefore  affirmed. 

Gordon,  C.  J.,  and  Dunbar  and  Anders,  JJ.,  concur. 


[No.  82S1.    Decided  April  1,  1890.] 

The  State  of  Washington,  on  the  Relation  of  Henry 
Holgate,  v.  Superior  Court  of  Pierce  County  et  al. 

TRIAL — CONCLUSIVENESS  OF  VEEDICT — ^PROHIBrriON — WHEN  LIES. 

Where  plaintiff's  death  had  been  put  in  issue  by  the  pleadings, 
but  no  evidence  submitted  thereon,  a  verdict  for  plaintiff  disposed 
of  the  issue;  and,  where  the  court,  subsequent  to  verdict,  under- 
takes to  permit  the  question  of  plaintiffs  death  to  be  tried,  pro- 
hibition will  lie  to  restrain  its  action. 

Original  Application  for  Prohibition. 

E.  E.  Cushman,  F.  W.  Cushman,  and  C.  E.  Glaypool, 
for  relator. 
Murry  £  Carroll,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — ^Application  for  prohibition  to  the 
superior  court  of  Pierce  county.  The  petition  for  the 
writ  shows  that  in  October,  1895,  an  action  was  com- 
menced by  the  relator  against  Samuel  Parker  and  J.  P. 

3—21  WA»H. 
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Kirby,  to  recover  the  value  of  certain  personal  property 
alleged  to  have  been  wrongfully  converted.  The  trial  re- 
sulted in  a  judgment  in  plaintiff's  favor,  which  was  sub- 
stantially reversed  by  this  court.  Holgate  v.  Parker,  18 
Wash.  206  (51  Pac.  368).  Thereafter  the  defendants  ob- 
tained leave  to  amend  their  answer,  and  in  their  amended 
answer  alleged  that  the  plaintiff  had  died  subsequent  to 
the  commencement  of  the  action.  In  addition  to  this  plea, 
the  answer  contained  a  general  denial  of  the  allegations 
of  the  complaint  and  affirmative  matter  going  to  the  merits 
of  the  action.  After  his  demurrer  to  the  answer  had  been 
overruled,  the  plaintiff  filed  a  reply  denying  the  allega- 
tion of  death,  as  well  as  the  other  allegations  of  new  matter. 
In  December,  1898,  a  trial  was  had  and  a  verdict  returned 
in  plaintiff's  favor.  Subsequently  a  motion  for  a  new 
trial  was  made  and  overruled.  Thereupon  the  plaintiff 
moved  for  judgment  upon  the  verdict,  and  the  defendants 
moved  to  vacate  the  verdict  and  to  suspend  further  pro- 
ceedings, upon  the  ground  that  "the  plaintiff  was  dead  at 
the  time  the  verdict  was  rendered  and  had  been  dead  for  a 
long  time  prior  thereto."  To  the  consideration  of  this 
latter  motion  plaintiff's  counsel  objected,  and  asked  to 
have  it  stricken,  which  the  court  denied,  and  proceeded  to 
fix  a  time  for  the  hearing  and  trial  of  the  question  ^ 
plaintiff's  death.  It  is  this  proposed  action  which  the 
relator  seeks  to  have  prohibited. 

The  case  was  submitted  upon  respondents'  demurrer  to 
the  petition.  We  are  of  opinion  that  the  writ  should  issue. 
Under  the  common  law  system  of  pleading,  a  plea  of  abate- 
ment was  required  to  precede  a  plea  in  bar.  By  the  entry 
of  the  latter  plea  the  former  was  deemed  waived,  the  reason 
for  this  being  that,  by  contesting  the  merits  of  plaintiff's 
claim,  a  defendant  was  deemed  to  have  waived  any  objec- 
tion to  the  mode  of  procedure  which  plaintiff  was  pursuing. 
By  the  adoption  of  the  code  a  simple  and  uniform  mode 
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of  pleading  was  inaugurated,  without  distinction  as  to 
actions  legal  or  equitable.  The  system  established  by  it 
was  intended  to  be  exclusive,  and  that  of  the  common  law 
has  disappeared.  Under  the  code,  the  pleading  upon  the 
part  of  the  defendant  is  restricted  to  the  demurrer  and 
answer.  No  intermediate  or  additional  plea  is  permitted, 
and  all  matters^  whether  in  abatement  or  in  bar,  should  be 
united  in  the  same  answer.  Thompson  v.  Greenwood,  28 
Ind.  327 ;  Sweet  v.  Tuiile,  14  N.  Y.  465. 

If  the  objection  to  the  complaint  appears  upon  its  face, 
defendant's  remedy  is  to  demur.  Failing  to  do  so,  he  is 
deemed  to  have  waived  the  objection.  If  the  objection  is 
not  disclosed  by  the  complaint,  then  the  remedy  of  defend- 
ant is  to  set  it  up  by  answer.  In  the  present  case  it  was 
the  right  of  the  defendant  to  couple  with  the  plea  of 
plaintiff's  death  a  plea  to  the  merits  of  the  action,  and  it 
would  have  been  proper  for  either  party,  or  for  the  court 
upon  its  own  motion,  to  have  required  a  special  finding 
from  the  jury  upon  the  question  of  plaintiff's  death,  in 
addition  to  the  general  verdict.  If  the  finding  had  been 
that  the  plaintiff  was  dead^  such  finding  would  have  con- 
trolled the  general  verdict  and  suspended  proceedings  until 
an  administrator  or  other  representative  of  the  plaintiff 
had  been  appointed.  In  the  course  of  the  oral  argument 
in  this  court,  it  was  asserted  by  respondents'  counsel,  and 
admitted  by  counsel  for  the  relator,  that  there  was  no  evi- 
dence submitted  to  the  jury  upon  the  question  of  the  death 
of  plaintiff.  That  circumstance  cannot  affect  the  con- 
clusion. The  verdict  disposed  of  the  issue,  and  the  same 
consequence  must  flow  from  an  abandonment  of  it  as  would 
flow  from  any  other.  In  this  connection  it  is  to  be  noted 
that  the  contention  of  the  defendants  is^  not  that  the 
plaintiff  has  died  since  the  answer  was  put  in ;  on  the  con- 
trary, it  is  merely  an  attempt  to  revive  an  issue  which  was 
disposed  of  by  the  verdict,  or  abandoned  at  the  trial. 
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We  think  the  court  was  without  jurisdiction  to  entertain 
the  motion.  Having  overruled  the  application  for  a  new 
trial,  plaintiff  was  entitled  to  a  judgment  upon  the  verdict,, 
and  the  writ  must  issue. 

FuLLERTON,  Dunbar,  Reavis  and  Anders,  JJ.,  concur^ 


[No.  2914.    Decided  April  4,  1899.] 

Commercial  Bank,  Appellant,  v.  J.  Ferdinand  Toklas- 
et  al..  Respondents. 

PROMISSOBY     NOTES  —  TWO    NOTES    FOB    ONE    DEBT  —  INNOCENT    PUB- 
CHASEBS. 

Where  two  promissory  notes  have  been  executed  by  the  maker 
for  the  same  indebtedness,  the  second  note  having  been  given 
with  the  intent  that  it  should  be  a  renewal  of  the  one  first  glven^ 
and  both  notes  have  been  transferred  by  the  payee  before  matur- 
ity to  an  innocent  purchaser  for  value,  the  payment  of  one  of  the- 
notes  does  not,  as  against  the  bona  fide  holder  of  them,  operate  as*. 
a  payment  of  both. 

Appeal  from  Superior  Court,  King  County. — Hon^ 
E.  D.  Benson,  Judge.    Reversed. 

Walker  &  Fitch,  for  appellant. 

White,  Munday  &  Fulton,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — ^Plaintiff  and  appellant  seeks  by  this  action- 
to  recover  the  amount  alleged  to  be  due  on  a  promissory 
note  made  by  the  defendants  and  respondents,  of  which 
the  following  is  a  copy : 

"$1,970.30.  Seattle,  April  20,  1891.  Three  months, 
after  date  we  promise  to  pay  to  tiie  order  of  E.  Holland 
&  Co.  nineteen  hundred  seventy  30-100  dollars,  at  17^ 
North  Water  St.,  Rochester,  N.  Y.,  value  received.  Toklas^ 
Singerman  &  Co." 
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This  note  was,  before  maturity,  indorsed  by  Holland  & 
Co.,  and  discounted  by  the  appellant  in  the  regular  course 
of  business.  The  complaint  is  in  the  usual  form,  and  its 
sufficiency  is  not  questioned.  The  respondents  in  their 
answer  plead  that  the  note  was  fully  paid  and  satisfied 
prior  to  the  filing  of  the  complaint  herein,  and  allege  cer- 
tain facts  intended  to  show  how,  when,  and  by  whom  such 
payment  was  made.  The  cause  was  tried  by  the  court 
without  a  jury,  under  a  stipulation  by  the  parties.  The 
evidence  satisfactorily  shows  that,  when  the  note  in  con- 
troversy was  executed,  it  was  mutually  agreed  between  the 
parties  thereto  that  the  makers  thereof  should  have  the 
right  to  renew  it  at  maturity  for  the  further  period  of 
three  months ;  that  it  was  indorsed  by  the  payees,  and  dis- 
coimted  by  the  bank,  in  the  regular  course  of  business,  and 
before  its  maturity ;  that  before  its  maturity  the  respond- 
ents executed  another  note  for  the  same  amount,  dated  at 
Eochester,  July  13,  1891,  and  forwarded  the  same  by  mail 
to  E.  Holland  &  Co. ;  that  Holland  &  Co.,  instead  of  apply- 
ing it  to  the  purpose  intended  by  the  makers,  indorsed  it 
before  maturity  to  the  bank  as  security  for  upward  of  $400 
then  advanced  to  Holland  &  Co.  by  the  bank,  and  also  as 
security  for  a  prior  indebtedness  evidenced  by  a  promis- 
sory note  and  a  check  which  had  been  received  as  cash 
and  protested  for  nonpayment;  that  on  July  15,  1891,  the 
respondents,  who  were  wholesale  and  retail  merchants,  sold 
their  stock  of  goods  and  merchandise  at  Seattle  to  the 
MacDougall  &  Southwick  Company,  a  corporation,  said 
company  agreeing,  as  part  consideration  for  the  transfer, 
to  assume  and  pay  the  debts  of  the  respondents,  due  and  to 
become  due;  that,  in  pursuance  of  this  agreement,  the 
MacDougall  &  Southwick  Company,  on  October  21,  1891, 
paid  to  the  bank  the  sum  of  $1,971.94,  that  being  the  prin- 
cipal of  the  second  note,  and  five  days'  interest  thereon; 
and  that  the  bank  thereupon  canceled  and  surrendered  the 
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note.  The  trial  court  found  as  facts,  from  the  evidence, 
that  the  application  by  the  bank  of  the  amount  paid  to  it 
by  the  MacDougall  &  Southwick  Company  upon  the  second 
note  was  a  wrongful  diversion  of  the  amount  so  paid ;  that 
said  amount  should  have  been  applied  by  the  bank  upon 
the  payment  and  cancellation  of  the  first  note ;  and  there- 
fore concluded  that  the  note  herein  sued  upon  had  been 
fully  paid,  satisfied  and  discharged,  and  should  have  been 
canceled  and  surrendered  by  the  bank.  Judgment  was 
entered  in  favor  of  the  defendants,  in  accordance  with  the 
findings  of  fact  and  conclusions  of  law  made  by  the  court. 
The  sole  question  to  be  determined  upon  this  appeal  is 
whether  the  payment  of  the  second  note  by  the  MacDougall 
&  Southwick  Company  constituted,  in  law,  a  payment  of 
the  note  in  suit.  The  learned  counsel  for  the  respondents 
contend,  and,  as  we  have  observed,  the  trial  court  held,  that 
the  payment  made  by  the  MacDougall  &  Southwick  Com- 
pany should  have  been  applied  by  the  appellant  in  satis- 
faction of  the  note  under  consideration,  and  that  the  appli- 
cation of  such  payment  to  the  satisfaction  of  the  second 
note  was  a  wrongful  diversion  of  such  payment;  and,  in 
support  of  their  contention,  counsel  cite  the  case  of  Com" 
mercial  Bank  v,  MacDougall  &  Southwick  Co,  reported  in 
40  N.  Y.  Supp.,  at  page  189,  which  they  claim  is  decisive 
of  this  question.  It  seems  that  the  appellant  instituted  an 
action  in  the  state  of  New  York  against  the  MacDougall  & 
Southwick  Company  to  recover  the  amount  of  the  note  sued 
on  in  this  case,  on  the  theory  that  it  evidenced  an  obliga- 
tion of  Toklas,  Singerman  &  Co.,  which  the  MacDougall  & 
Southwick  Company  had  agreed  to  pay,  and,  it  appearing 
that  the  MacDougall  &  Southwick  Company  had  previ- 
ously paid  all  that  Toklas,  Singerman  &  Co.  owed  Holland 
&  Co.  at  the  time  it  assumed  the  payment  of  the  debts  of 
Toklas,  Singerman  &  Co.,  the  supreme  court  of  that  state 
very  properly  held  that  the  action  could  not  be  maintained. 
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The  only  questions  necessary  to  be  determined  by  the  court 
in  that  case  were,  what  was  the  indebtedness  of  Toklas, 
Singerman  &  Co.  to  Holland  &  Co.  on  July  15,  1891  i 
and  had  such  debt  in  fact  been  paid?  The  court,  though 
recognizing  the  fact  that  the  action  was  not,  in  a  legal 
sense,  an  action  on  the  note,  concluded  that  the  first  note 
was  that  which  represented  the  indebtedness  for  which  the 
MacDougall  &  Southwick  Company  was  liable,  and  that 
the  money  paid  by  said  company  should  have  been  applied 
in  discharge  of  that  note,  and  that  the  court  would  so 
apply  it.  But  we  are  unable  to  perceive  how  it  can  success- 
fully be  maintained  that  that  case  determined  the  rights 
of  the  parties  in  the  case  at  bar.  As  between  the  makers 
of  these  two  notes  and  the  payee,  Holland  &  Co.,  the  two 
notes  represented  but  one  and  the  same  indebtedness, 
and  the  payment  of  one  to  Holland  &  Co.  would  have  been 
a  payment  of  both.  And,  as  it  is  a  conceded  fact  that  both 
notes  were  for  the  same  amount,  and  that  amount  was  the 
sum  which  the  MacDougall  &  Southwick  Company  had 
obligated  itself  to  pay,  it  is  clear  that,  when  that  company 
paid  and  took  up  the  second  note,  it  fully  discharged  its 
obligation,  and  was  not  thereafter  concerned  with  regard 
to  any  other  note  held  by  the  bank  against  Toklas,  Singer- 
man  &  Co.  It  was  well  said  by  the  Xew  York  court,  in 
the  case  referred  to,  concerning  these  notes,  that  "they  both 
represented  one  indebtedness,  insofar  as  the  defendant 
[the  MacDougall  &  Southwick  Company]  was  concerned, 
and  it  was  immaterial  whether  payment  was  made  in  form 
upon  either  one  or  the  other.  Such  a  payment  would  dis- 
charge his  obligation."  And,  that  being  true,  we  think  it 
logically  follows  that  it  was  equally  immaterial  to  the  de- 
fendant in  that  case  whether  the  money  paid  by  it  was 
applied  to  the  satisfaction  of  the  one  or  the  other  of  the 
notes.  What  was  said  by  way  of  argument  in  the  course 
of  the  opinion,  respecting  the  wrongful  application  or  the 
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unlawful  diversion  of  the  payment  by  the  bank,  was  un- 
necessary to,  and  really  constituted  no  essential  ingredient 
of,  the  decision  of  the  case.  While  it  is  true  that  the  Mac- 
Dougall  &  Southwick  Company  discharged  its  obligation 
to  these  respondents  by  the  payment  made  by  it  to  the 
appellant  bank,  it  may  likewise  be  true  that  the  respond- 
ents are  l^ally  liable  to  pay  the  note  upon  which  this 
action  is  founded.  It  is  admitted  that  the  respondents 
executed  two  notes,  each  for  $1,970.30,  and  ielivered  them 
to  Holland  &  Co.,  the  payees  therein  named.  It  is  also 
admitted  that  the  bank  became  a  bona  fide  holder  of  the 
first  note  (the  one  under  consideration),  by  discounting 
it  in  the  regular  course  of  business,  before  its  maturity; 
and  we  think  it  may  be  safely  asserted,  under  the  evidence 
in  the  record  and  the  finding  of  the  court,  that  the  bank 
was  a  bona  fide  holder  of  the  second  note  also,  at  least  to 
the  extent  of  the  indebtedness  secured  thereby.  See  Yel- 
lowstone National  Bank  v.  Gagnon,  19  Mont.  402  (61 
Am.  St.  Eep.  520,  48  Pac.  762).  It  certainly  was  such 
holder  unless,  at  the  time  it  received  the  note,  it  had  notice 
that  Holland  &  Co.  had  no  right  to  pledge  it  as  security 
for  a  present  loan  and  for  prior  indebtedness,  and  the  evi- 
dence does  not  warrant  such  a  conclusion.  We  find,  then, 
the  appellant  holding  two  promissory  notes,  with  a  legal 
right  to  enforce  the  pa;vTnent  of  both  by  the  makers.  It 
demanded  and  received  payment  of  one,  and  now  demands 
payment  of  the  other.  This  demand  is  met  by  the  conten- 
tion that  the  note  has  been  paid  by  the  payment  of  another 
note  of  like  amount,  which  the  makers,  in  contemplation 
of  law,  promised  to  pay  to  any  bona  fide  holder  thereof. 
It  seems  to  us  that  the  learned  counsel  for  the  respondents 
have,  in  this  instance,  inadvertently  overlooked  the  dis- 
tinction between  payment  and  a  counter  demand  or  counter 
claim.  Payment  consists  in  something  more  than  the  hold- 
ing of  a  valid  claim  by  a  debtor  against  a  creditor.     In 
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legal  contemplation,  it  is  the  discharge  of  an  obligation 
by  the  delivery  of  money  or  its  equivalent,  and  is  generally 
made  with  the  assent  of  both  parties  to  the  contract.  Brady 
V.  W assort,  6  Heisk.  131. 

"  To  constitute  a  payment,  money  or  some  other  valu- 
able thing  must  be  delivered  by  the  debtor  to  the  creditor 
for  the  purpose  of  extinguishing  the  debt,  and  the  creditor 
must  receive  it  for  the  same  purpose."  18  Am.  &  Eng. 
Enc.  Law,  p.  150. 

Assuming  that  the  authorities  above  cited  correctly  an- 
nounce the  general  rule  of  law  on  the  subject  of  payment, 
we  fail  to  find  anything  in  the  evidence  to  support  the  plea 
of  payment.  The  first  note  was  paid  by  Mr.  Southwick 
for  the  MacDougall  &  Southwick  Company,  without  the 
slightest  knowledge  on  his  part  of  the  existence  of  the  note 
sued  on  herein,  and  the  money  was  received  in  payment 
of  the  second  note  only.  How,  then,  can  it  be  said  that 
this  note  has  been  paid?  In  fact,  it  is  not  claimed  that 
the  money  was  paid  or  received  for  the  express  purpose  of 
discharging  this  note.  The  real  ground  of  complaint  on 
the  part  of  the  respondents,  as  stated  in  the  argument  and 
brief  of  counsel,  is  that  the  bank,  by  surrendering  the 
second  note  and  suing  on  the  first,  has  deprived  the  respond- 
ents of  the  right  which  they  would  have,  in  an  action  on 
the  second  note,  of  making  the  defense  that  the  debt  for 
which  it  was  pledged  was  paid  by  Holland  &  Co.  before 
payment  was  made  by  the  MacDougall  &  Southwick  Com- 
pany. 

But,  granting  that  the  respondents,  in  an  action  involv- 
ing that  issue,  might  be  able  to  show  that  the  appellant 
received  more  than  it  should  have  received  on  the  second 
note,  still  we  are  at  a  loss  to  comprehend  how  it  can  be 
said  that  the  question  is  within  the  issues  presented  by  the 
pleadings  in  this  case.  We  do  not  undertake  to  say  that 
such  an  issue  could  not  have  been  presented  by  the  respond- 
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ents  in  their  answer,  but  simply  that  it  was  not  so  pre- 
sented. If  it  be  tnie4;hat  the  respondents,  tinder  a  mistake 
of  fact,  or  by  reason  of  false  and  fraudulent  representa- 
tions on  the  part  of  the  bank  officials,  paid  to  the  bank 
more  money  than  they  were  obligated  by  their  contract  to 
pay,  they  have  a  legal  right  to  recover  it  back  in  some  pro- 
ceeding in  which  both  parties  can  be  heard,  but  not  other- 
wise. The  right  claimed  by  the  respondents  is  in  the 
nature  of  a  counterclaim  under  the  code,  and  a  counter- 
claim is  never  available  under  the  plea  of  payment.  Wag- 
ener  v.  Mars,  20  S.  C.  533.  It  seems  unjust  that  the  re- 
spondents, after  having  paid  the  second  note,  should  now 
be  compelled  to  pay  the  first,  but  we  see  no  way  of  reliev- 
ing them  of  the  burden  without  totally  disregarding  the 
settled  principles  of  law,  which  we  are  not  at  liberty  to  do. 
Said  the  Xew  York  court,  in  the  case  before  cited : 

"  The  makers  of  the  note  were  precluded  by  the  rules 
of  law  applicable  to  negotiable  paper  from  setting  up,  as  a 
defense  to  an  action  by  a  bona  fide  purchaser  for  value, 
the  wrongful  diversion  of  the  note." 

When  the  respondents  executed  and  delivered  these  notes 
to  Holland  &  Co.  they  put  it  in  their  power  to  divert  them 
from  the  purpose  for  which  they  were  intended,  and,  in 
the  view  of  the  law,  promised,  as  we  have  already  inti- 
mated, to  pay  them  to  any  bona  fide  holder  to  whom  Hol- 
land &  Co.  might  wrongfully  and  fraudulently  negotiate 
them.  That  they  were  fraudulently  diverted  is  a  mis- 
fortune of  the  respondents,  for  which  no  relief  can  be 
granted  in  this  action.  The  judgment  is  reversed,  and  the 
cause  remanded  to  the  court  below,  with  instructions  to 
enter  a  judgment  for  the  plaintiff  for  the  full  amount  of 
the  note,  together  with  interest  thereon  from  the  date  of 
maturity. 

Gordon,  C.  J.,  and  Dunbab  and  Reavis,  JJ.,  concur. 
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MoNBOE  J.  Friedman  et  ah.  Appellants,  v.  Charles  H. 
Maxley  et  ah.  Respondents. 

NEW  TRIAL — SURPRISE. 

In  an  action  for  tobacco  sold  and  delivered  by  plaintiffs,  in 
which  the  defendants  counterclaim  for  damages  for  the  value  of 
a  quantity  of  tobacco  sold  them  but  not  delivered,  plaintiffs  are 
not  entitled  to  a  new  trial  on  the  ground  of  surprise,  from  the 
fact  that  defendants  introduced  in  evidence  a  bale  of  the  tobacco 
to  establish  its  quality,  instead  of  the  sample,  which  had  been 
used  up,  especially  when,  from  depositions  taken  in  defendants' 
behalf  several  months  prior  to  the  trial,  plaintiffs  must  have  been 
apprised  of  defendants'  claim  as  to  the  quality  of  the  tobacco. 

SAME — DISCRETION  OF  COURT. 

Where  the  record  shows  a  substantial  conflict  in  the  testimony, 
the  discretion  of  the  trial  court  in  granting  or  refusing  a  new 
trial  will  not  be  disturbed. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thokas  Carroll,  Judge.    Aifirmed. 

Sharpstein  <t  Blattner,  for  appellants. 

Johnson  Nickeus  and  Emmett  N.  Parker,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — Plaintiffs  are  wholesale  dealers  in 
tobacco,  residing  in  Chicago.  The  defendants  are  cigar 
manufacturers,  residing  in  Tacoma,  in  this  state.  The 
action  was  brought  to  recover  the  balance  due  on  an  ac- 
count. For  a  counterclaim,  defendants  alleged  that,  by 
an  oral  agreement  made  on  July  18,  1896,  at  the  city  of 
Tacoma,  the  plaintiffs  sold  and  agreed  to  deliver  to  defend- 
ants at  Tacoma  ten  bales  of  Havana  tobacco,  according  to 
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sample;  that  on  the  14th  of  September,  1896,  the 
plaintiffs,  for  a  valuable  consideration,  sold  and  agreed  to 
deliver  to  defendants  four  additional  bales,  under  the  same 
terms  and  conditions  as  those  under  which  the  ten  bales 
were  sold,  and  of  the  same  quality  and  quantity ;  that  the 
tobacco  was  sold  subject  to  inspection  in  the  city  of  Ta- 
coma,  and  was  to  be  forwarded  to  the  defendants  upon 
their  order  or  request.  The  price  agreed  to  be  paid  for 
said  tobacco  was  $1.13  per  pound.  Plaintiffs  delivered 
eight  bales  in  accordance  with  the  agreement,  but  failed 
and  refused  to  deliver  the  remaining  six  bales,  or  any  part 
thereof;  that,  at  the  time  when  the  tobacco  should  have 
been  delivered  by  the  terms  of  the  agreement,  the  market 
value  of  the  tobacco  in  question  in  the  city  of  Tacoma  was 
$4  per  pound;  that,  in  consequence  of  plaintiffs'  failure 
to  deliver  in  accordance  with  the  terms  of  the  agreement 
aforesaid,  defendants  were  damaged,  etc.  From  a  judg- 
ment in  defendants'  favor  plaintiffs  have  appealed. 

The  action  was  commenced  on  September  4,  1897,  and 
brought  to  trial  on  March  23,  1898.  The  evidence  upon 
the  part  of  appellants  was  all  taken  by  deposition,  upon 
interrogatories.  At  the  trial  the  defendants  put  in  evi- 
dence what  purported  to  be  the  last  bale  of  tobacco  received 
by  them  from  the  plaintiffs,  coupled  with  other  evidence 
tending  to  show  that  the  tobacco  contained  in  the  bale  was 
of  the  same  kind  and  character  and  value  as  that  contained 
in  the  sample  on  which  the  sale  was  made.  The  sample 
was  not  produced.  In  explanation  of  the  failure  to  pro- 
duce it,  defendants  testified  that  the  sample  was  retained 
by  them  for  a  time,  and  until  a  considerable  portion  of 
the  tobacco  covered  by  the  agreement  was  delivered,  and, 
finding  that  it  corresponded  in  character  and  value  with 
that  of  the  sample,  the  tobacco  contained  in  the  sample 
was  used  in  their  business.  There  was  a  great  deal  of  evi- 
dence as  to  the  character  and  kind  of  tobacco  which  the 


FRIEDMAN  t.  MANLEY.  45 

April,  1899.]     Opinion  of  the  Conrt— Gobdok,  0.  J. 

sample  contained.  At  the  close  of  the  case,  plaintiffs'  coun- 
sel moved  the  court  to  exclude  from  the  consideration  of 
the  jury  all  evidence  as  to  the  value  and  character  of  the 
tobacco,  upon  the  ground  that  the  evidence  in  the  case 
showed  that  the  contract  was  for  "filler"  tobacco,  and  not 
for  "wrapper''  tobacco,  as  testified  to  by  the  defendants; 
also,  to  exclude  from  their  consideration  the  question  of 
damages,  as  based  upon  the  value  of  wrapper  tobacco,  upon 
the  ground  that  the  contract  in  evidence  showed  that  the 
tobacco  was  to  be  filler  tobacco.    The  motion  was  denied. 

In  support  of  their  motion  for  a  new  trial,  plaintiffs 
filed  numerous  affidavits,  and  also  various  letters  and  tele- 
grams received  from  defendants  during  the  life  of  the  con- 
tract and  in  relation  thereto.  In  these  various  letters  and 
telegrams  the  tobacco  was  referred  to  as  "filler,"  and  the 
main  contention  of  the  appellants  is  that  the  non-produc- 
tion of  the  sample,  and  the  introduction  of  the  bale  in  evi- 
dence, together  with  the  testimony  of  the  defendant  that 
the  sample  from  which  the  sale  was  made  and  also  the 
tobacco  contained  in  the  bale  (which,  as  already  mentioned, 
purported  to  have  been  the  last  bale  received  by  defend- 
ants under  the  contract),  contained  from  seventy-five  to 
eighty  per  cent,  of  "wrapper"  tobacco,  constituted  a  sur- 
prise, such  as  ordinary  prudence  could  not  have  guarded 
against,  and  that  plaintiffs,  being  non-residents  of  the  state 
and  not  in  attendance  at  the  trial,  and  their  counsel  being 
ignorant  of  the  existence  of  the  letters  and  telegrams 
already  mentioned,  were  unable  to  meet  the  proof  upon 
which  defendants  recovered  at  the  trial. 

It  is  well  recognized  and  understood  that  counsel  who 
are  obliged  to  rely  in  the  trial  of  a  cause  upon  depositions, 
and  who  are  unattended  by  their  client  at  the  trial,  labor 
under  a  serious  disadvantage.  But  it  is  a  disadvantage 
which  the  client  voluntarily  assumes,  and  he  must  accept 
the  consequences  which  flow  therefrom.     It  would  have 
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been  only  the  exercise  of  ordinary  caution,  prudence  and 
forethought  for  plaintiffs  to  have  furnished  their  counsel 
with  all  the  correspondence  bearing  upon  this  transaction, 
and  their  failure  to  do  so  cannot  now  avail  them.  Counsel 
have  fully  and  with  ability  discharged  their  duty  and  are 
entitled  to  be  absolved  from  any  imputation  of  fault. 

The  answer  of  the  defendants  does  not  state  whether 
the  tobacco  covered  by  the  agreement  was  to  be  wrapper 
or  filler,  but  distinctly  alleges  that  it  was  to  be  Havana 
tobacco,  and,  further,  that  the  market  value  of  such  tobacco 
in  the  city  of  Tacoma  at  the  time  when,  by  the  terms  of 
the  agreement,  the  same  should  have  been  delivered  by  the 
defendants  to  plaintiffs,  was  $4  per  pound.  On  Septem- 
ber 23,  1897,  six  months  prior  to  the  date  of  the  trial,  the 
deposition  of  F.  W.  Brewing  (one  of  respondents'  wit- 
nesses) was  taken  by  stipulation.  In  this  deposition  the 
witness  stated  that  he  had  worked  for  the  respondents  and 
knew  and  examined  the  Havana  tobacco  purchased  by  them 
from  the  plaintiffs;  that  he  saw  the  tobacco  delivered 
there;  that  it  was  in  good  condition  and  was  ^'wrapper 
siuff/^  Again,  on  December  16,  1897,  more  than  three 
months  before  the  trial,  the  deposition  of  one  Rothschild 
was  taken  upon  stipulation,  in  which  he  stated  that  he  had 
examined  some  Havana  tobacco  which  purported  to  have 
been  bought  by  defendants  from  plaintiffs.  In  this  depo- 
sition he  was  asked  to  state  "whether  the  bale  contained 
'filler'  or  'wrapper'  tobacco,  or  both,  and  in  what  propor- 
tion." In  answer  to  this  question  he  stated  that  the  'T)ale 
contained  about  seventy-five  per  cent,  wrappers,  and  about 
twenty-five  per  cent,  fillers."  So  that  if  the  terms  "wrap- 
pers" and  "fillers,"  as  applied  to  tobacco,  were  of  material 
importance  in  the  determination  of  this  cause,  it  is  evi- 
dent that  at  an  early  stage  of  the  proceeding  plaintiffs  were 
advised  by  the  testimony  of  these  two  witnesses,  taken  upon 
deposition  months  before  the  trial,  that  it  was  the  conten- 
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tion  of  the  plaintiffs  that  the  tobacco  which  the  agree- 
ment called  for  was  to  be  largely  wrapper,  instead  of  filler, 
tobacco. 

In  our  view,  however,  under  the  pleadings  and  proof, 
these  terms  become  quite  immaterial.  The  answer  alleges 
a  sale  by  sample,  and  there  was  a  great  deal  of  competent 
evidence  as  to  the  character  and  kind  of  tobacco  contained 
in  the  sample.  The  real  question,  as  it  seems  to  us,  for 
the  determination  of  the  jury,  was,  what  was  the  character 
and  value  of  the  tobacco  contained  in  the  sample?  The 
price  at  which  it  was  to  be  furnished  was  not  in  dispute, 
and  having  determined  the  character  of  the  tobacco  con- 
templated by  the  contract  and  its  value  in  Tacoma  at  the 
time  when  its  delivery  was  called  for,  it  would  be  a  more 
matter  of  computation  for  the  jury  to  determine  how 
much,  if  any,  the  defendants  were  damaged  by  plaintiffs' 
failure  to  furnish  the  additional  six  bales.  Counsel  for 
appellants  admit  that,  in  the  absence  of,  and  inability  to 
produce,  the  sample,  secondary  evidence  of  the  quality  of 
the  sample  could  be  given.  If  it  be  conceded  that,  at  the 
time  this  evidence  was  introduced,  counsel  for  appellants 
supposed  that  the  sample  would  be  produced,  the  evidence 
was  nevertheless  properly  received,  because  actual  proof  of 
the  non-existence  of  the  sample  was  made.  Nor  do  counsel 
claim  that  the  bale  was  not  competent  evidence ;  but  they 
strenuously  assert  that  its  production  was  a  surprise  to 
them,  and  that  the  failure  to  produce  the  sample,  and  the 
actual  production  of  the  bale,  made  the  latter,  instead  of 
the  former,  the  standard  of  comparison.  Nevertheless  it 
did  not  prevent  defendants  from  showing  that  the  tobacco 
contained  in  the  bale  was  of  a  higher  or  better  quality  than 
that  of  the  sample;  nor  do  the  affidavits  supporting  the 
motion  for  a  new  trinl  claim  or  assert  such  to  be  the  fact. 
Nor  is  it  alleged  or  asserted  anywhere  that  the  bale  actu- 
ally received  in  evidence  was  not  a  part  of  the  tobacco 


48  FRIEDMAN  v.  MANLEY. 

Opinion  of  the  Conrt— Gordon,  C.  J.         [21  Wash. 

fiimished.  It  is  difficult,  therefore,  to  perceive  how  any 
of  these  matters  complained  of  afford  ground  for  legal  sur- 
prise. The  evidence  was  all  competent,  under  the  plead- 
ings in  the  case;  and,  being  competent,  and  the  plaintiffs 
not  having  been  misled  by  any  inducement  held  out  or 
deceit  actually  practiced,  they  are  not  at  liberty  to  urge 
legal  surprise  as  a  ground  for  reversal  of  the  judgment. 
16  Am.  &  Eng.  Enc.  Law,  544,  and  cases  there  cited. 

We  think  there  is  nothing  in  the  objection  that  the  testi- 
mony of  the  respondents  tended  to  vary  the  terms  of  a 
written  contract.  The  objection  assumes  that  defendants^ 
letter  of  September  14,  1896,  constituted  a  written  con- 
tract and  governed,  at  least  in  so  far  as  the  four  bales  to 
which  it  relates  are  concerned.  Upon  its  face,  the  letter 
shows  that  it  is  not  a  complete  agreement.  It  plainly 
refers  to  what  had  preceded.  In  disposing  of  the  motion 
for  a  new  trial,  the  law  invested  the  trial  court  with  a  dis- 
cretion which  this  court  will  not  disturb,  except  for  abuse. 

"On  appeal,  the  orders  of  the  trial  court,  in  granting  or 
refusing  new  trials,  will  not  be  disturbed  where  the  record 
shows  a  substantial  conflict  in  the  testimony."  Rotting  v. 
Cleman,  12  Wash.  615  (41  Pac.  907). 

See,  also,  Holgate  v.  Parker,  18  Wash.  206  (51  Pac. 
368)  ;  Hayne,  New  Trial  and  Appeal,  §  288 ;  16  Am.  & 
Eng.  Enc.  Law,  p.  516. 

The  recovery  seems  large,  and  we  would  have  been  better 
satisfied  if  it  had  been  smaller ;  but  it  is  supported  by  the 
testimony  of  witnesses  whose  credibility  was  passed  upon 
by  the  jury,  and,  upon  well  settled  legal  principles,  we 
ought  not  to  interfere. 

Affirmed. 

Anders,  Dunbar  and  Keavis,  JJ.,  concur. 
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[No.  8068.    Decided  April  6.  1889.] 
COMMEBCIAL    ElECTRIC     LiGHT    AND    PoWER     CoMPANY, 

Appellant,  v.   Stephen  Judson,  Treasurer  of  Pierce 
County,  et  ah.  Appellants. 

TAXATION  —  COMPOSITION    OF   BOARD   OP   EQUALIZATION  —  OOLLATEBAI. 
ATTACK. 

Where  the  owner  of  property  appears  before  a  board  of  equali- 
zation to  be  heard  respecting  the  valuation  of  his  property  fixed 
by  the  assessor,  and  raises  no  objection  to  the  manner  in  which 
the  board  is  constituted,  he  cannot  subsequently  make  a  collateral 
attack  in  another  proceeding  upon  the  composition  of  the  board. 

SAME — CORPORATE  FRANCHISES. 

Franchises,  being  a  species  of  personal  property,  are  taxable 
under  art.  7,  §  1,  of  the  state  constitution,  which  provides  that 
"all  property  in  the  state  not  exempt  under  the  laws  of  the  Uiiited 
States  or  under  this  constitution,  shall  be  taxed  in  proportion  to 
its  value,"  and  under  Laws  1897,  p.  186,  providing  that  "all  real 
and  personal  property  now  existing,  or  that  shall  be  hereafter 
created  or  brought  into  this  state,  shall  be  subject  to  assessment 
and  taxation." 

SAME — METHOD  OF  ASSESSMENT. 

A  tax  upon  franchises  is  not  invalid  because  the  legislature 
has  not  specifically  provided  a  method  of  ascertaining  their  value. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cakboll,  Judge.    Reversed. 

Stiles  &  Nash,  for  plai^itiflF: 

The  proposition  we  lay  down  in  this  case  is  that  the 
whole  of  the  tax  assessed  against  appellant's  property  was 
absolutely  void,  because  there  was  no  lawful  board  of 
equalization  in  the  county  to  which  it  could  appeal  for 
correction  of  its  assessment.  When  it  is  conceded  that  no 
such  board  sat,  it  is  conceded  that  a  constitutional  link  in 
the  chain  of  assessment  and  taxation  was  wanting,  which, 
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oinder  every  authority,  renders  the  pretended  tax  a  nnllity. 
This  court  has  frequently  held  that  the  only  resort  for 
redress  as  to  personal  property  is  the  board  of  equalization, 
except  in  case  of  fraud.  Such  a  tribunal  acts  judicially. 
Hagar  v.  Reclamation  District,  111  U.  S.  701-710  (28 
L.  ed.  569).  It  must  be  constituted  as  the  law  provides 
and  must  sit  at  the  time  and  place  fixed  for  its  sessions, 
or  its  acts  are  without  jurisdiction  and  the  tax  levied  is 
void.  Cooley,  Taxation,  §§  265-267;  Blackwell,  Tax 
Titles,  p.  513 ;  Slaughter  v,  Louisville,  89  Ky.  112 ; 
Ormsby  v.  Louisville,  79  Ky.  197;  Woodman  v.  Auditor 
General,  52  Mich.  28;  Township  of  Caledonia  v.  Rose, 
53  N.  W.  928 ;  Powers  v,  Larrabee,  49  N.  W.  724;  Kuntz 
V.  Sumption,  117  Ind.  1  (2  L.  K.  A.  655). 

A.  R.  Titlow,  Prosecuting  Attorney,  for  defendants: 

The  attack  the  plaintiff  is  attempting  to  make  is  a  col- 
lateral attack,  and  the  acts  of  the  board  of  equalization  in 
this  case  cannot  be  attacked  that  way.  United  States  Trust 
Co.  V.  Mayor,  39  N.  E.  384;  Godfrey  v,  Douglas  County, 
43  Pac.  174;  Farrington  v.  Investment  Co,,  45  N.  W.  191. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Action  by  plaintiff,  a  private  corporation, 
against  defendants,  to  recover  the  sum  of  $553.99,  claimed 
to  have  been  illegally  exacted  for  taxes  upon  the  property 
of  plaintiff  for  the  year  1897,  which  taxes  were  paid  under 
protest  after  seizure  of  property  under  a  tax  warrant. 
Plaintiff  alleges  two  sums  were  illegally  exacted, — one  a 
tax  of  $132.50  on  the  franchise  of  the  corporation;  and  an 
excessive  tax  of  $421.49,  arising  from  over  assessment  of 
plaintiff's  personal  property,  without  any  opportunity  for 
a  hearing  having  been  given  before  the  board  of  equaliza- 
tion provided  for  by  law.  Plaintiff  conceded  that  it  ought 
to  pay  a  tax  on  a  valuation  of  $11,068  of  $293.30,  but 
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alleged  an  excess  exacted  of  $553.99.  The  case  was  tried 
by  the  court,  and  the  material  facts  found  are  substantially 
that  upon  the  1st  of  March,  1897,  plaintiff  was  the  owner 
of  personal  property  in.Tacoma,  which  it  duly  listed  as 
of  the  value  of  $11,068,  but  that  the  value  of  the  personal 
property  of  plaintiff  was  largely  in  excess  of  that  sum; 
that  the  county  assessor  assessed  and,  valued  the  personal 
property  of  the  plaintiff  at  the  sum  of  $30,350,  which  in- 
cluded the  valuation  upon  the  franchise  owned  by  the 
plaintiff  at  the  sum  of  $5,000 ;  that  the  plaintiff  was  the 
owner  of  a  franchise  granted  by  the  city  of  Tacoma  of  the 
right  to  use  the  streets,  highways,  alleys,  and  avenues  of 
the  city  over  which  to  transmit  and  convey  power  and  light 
to  its  customers,  and  the  rights  appertaining  thereto ;  that 
about  the  7th  of  August,  1897,  plaintiff  delivered  to  and 
filed  with  the  auditor  of  Pierce  county,  as  clerk  of  the 
board  of  equalization,  its  petition  in  writing,  praying  the 
board  to  reduce  the  assessments  so  made  by  the  assessor 
to  the  sum  of  $11,068,  and  also  praying  that  the  item, 
"franchise  assessed  at  $5,000,"  be  stricken  off  the  assess- 
ment of  plaintiff's  property  on  the  ground  that  the  same 
was  illegal  and  double  taxation,  and  the  further  reason  that 
the  franchises  of  other  corporations  of  like  character  were 
not  assessed  in  the  county  and  state ;  and  in  said  petition 
also  prayed  a  hearing,  that  a  time  be  fixed  by  the  board, 
and  that  at  the  hearing  part  of  the  city  council  of  the  city 
of  Tacoma,  it  being  a  city  of  the  first  class,  should  sit  as 
a  part  of  the  board  of  equalization.  The  court  also  found 
that  franchises  of  other  like  corporations  and  persons  were 
assessed  in  the  county,  and  equalized  by  the  board  of  equal- 
ization, and  that  there  was  no  unjust  discrimination  in 
this  regard  against  plaintiff,  and  that  the  county  board  of 
equalization  for  the  year  1897  was  composed  of  the  three 
county  commissioners,  who  duly  qualified  as  members  of 
such  board ;  that  the  city  council  of  the  city  of  Tacoma  ap- 
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pointed  three  members  of  the  council  to  sit  as  a  board  of 
equalization  during  the  year,  but  that  the  parties  so  ap- 
pointed, and  each  of  them,  failed  to  present  themselves  or 
their  credentials  to  the  auditor  of  Pierce  county,  the  clerk 
of  the  board  of  equalization,  to  offer  to  qualify  and  sit  as- 
members  of  the  board,  or  as  part  thereof ;  that  the  petition 
of  the  plaintiff  for  reduction  of  its  assessment  as  made  by 
the  county  assessor  was  duly  denied  by  the  board  of  equali- 
zation; that  the  board  thereafter  duly  notified  plaintiff" 
that  its  assessment  would  be  raised  from  the  amoxmt  fixed 
by  the  assessor  to  the  sum  of  $31,973,  unless  plaintiff" 
showed  cause  why  it  should  not  be  raised  in  accordance 
with  the  notice ;  that  the  board  at  the  hearing  found  that 
the  value  of  the  property  was  the  sum  of  $31,973,  and 
equalized  its  value  at  that  amount;  and  that  the  board  of 
equalization  at  said  time  was  duly  organized.  The  court 
also  found  that  no  members  of  the  city  council  of  Tacoma 
sat  as  members  of  the  board  of  equalization  for  the  year 
1897  for  property  within  the  city  of  Tacoma,  but  that 
three  members  of  the  city  council ,  appeared  on  the  4th  of 
August,  1897,  before  the  board,  and  in  response  to  an 
interrogation  as  to  their  sitting  as  members  of  the  board 
the  chairman  of  the  board  as  then  organized  replied  that 
he  thought  the  board  of  equalization  was  then  legally 
organized,  and  denied  the  members  of  the  coimcil  the  right 
to  sit.  The  complaint  alleges  no  fraud  on  the  part  of  the 
assessor  or  the  board  of  equalization  as  constituted  for  the 
year  1897,  and  no  evidence  was  introduced  in  support  of 
any  fraud  committed  by  the  assessor  or  the  board  in  fixing^ 
the  valuation  of  the  property  of  plaintiff.  The  court,  as 
legal  conclusions,  determined  that  the  assessment  for  the^ 
taxation  of  plaintiff's  property  for  the  year  1897  as  to  the 
franchise  valued  at  the  sum  of  $5,000  was  void,  for  the 
reason  that  franchises  were  not  subject  to  taxation  under 
the  laws  of  this  state,  and  that  as  to  the  balance  of  the 
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property  it  was  legally  assessed  and  equalized;  that 
plaintiflF,  by  its  appearance  before  the  board  of  equaliza- 
tion without  objection,  in  response  to  the  notice  to  show 
cause  why  its  assessment  should  not  be  raised,  and  failing 
to  object  at  that  time  to  the  l^ality  of  the  board,  if  any 
objection  existed,  waived  its  right  to  object  to  the  board 
as  then  constituted,  and  that  the  failure  of  the  members 
of  the  city  council  to  appear  and  qualify  or  oflFer  to  qualify 
in  no  way  aflFected  the  legality  of  the  board  of  equalization 
as  then  constituted,  and  a  decree  was  entered  in  favor  of 
plainti£P  for  $132.50,  with  interest,  on  account  of  the  tax 
collected  upon  the  franchise.  Both  plaintiff  and  defend- 
ants excepted  to  the  judgment, — ^the  plaintiff  to  the  allow- 
ance of  any  tax,  and  the  defendants  to  the  judgment  for 
recovery  of  $132.50,  amount  collected  as  tax  on  the  fran- 
chise. 

1.  The  findings  of  fact  made  by  the  superior  court 
seem  to  be  sustained  by  the  evidence.  The  suggestion  of 
discrimination  in  the  assessment  of  the  franchise  of 
plaintiff,  if  true,  might  be  answered  by  a  reference  to  the 
revenue  laws  and  the  provision  for  the  assessment  of  prop- 
erty which  has  been  omitted  from  the  tax  roll.  But  the 
court  has  found  that  such  discrimination  did  not,  in  fact, 
exist.  It  is  not  competent  for  plaintiff  to  make  a  collateral 
attack  here  upon  the  composition  of  the  board  of  equaliza- 
tion. Upon  notice  duly  given  from  the  board,  it  appeared, 
and  was  heard  upon  the  valuation  of  its  property  fixed  by 
the  assessor,  and  raised  no  objection  to  the  manner  in 
which  the  board  was  constituted;  and  therefore  we  think 
the  equalization  of  the  assessment  was  properly  made,  and, 
in  the  absence  of  any  allegation  of  fraud,  such  equalization 
of  the  value  of  personal  property  is  conclusive. 

2.  The  important  question  is  brought  here  by  defend- 
ants.    The  superior  court  concluded  that  a  franchise  was 
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not  subject  to  taxation  under  the  laws  of  this  state.     The 
state  constitution  (article  7,  §  1)  declares: 

"All  property  in  the  state  not  exempt  under  the  laws 
of  the  United  States,  or  under  this  constitution,  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  pro- 
vided by  law." 

The  revenue  laws  of  1897  (p.  136)  provide: 

"All  real  and  personal  property  now  existing,  or  that 
shall  be  hereafter  created  or  brought  into  this  state,  shall 
be  subject  to  assessment  and  taxation." 

Section  3  of  the  same  act  provides : 

"  Personal  property  for  the  purposes  of  taxation  shall 
be  construed  to  embrace  and  include,  without  specifically 
defining  or  enumerating  it,  all  goods,  chattels,  moneys, 
stocks  or  estate;  all  improvements  upon  lands,  the  fee  of 
which  is  still  vested  in  the  United  States,  or  in  the  state  of 
Washington,  or  in  any  railroad  company  or  corporation, 
and  all  and  singular  of  whatsoever  kind,  name,  nature  and 
description,  which  the  law  may  define  or  the  courts  inter- 
pret, declare  and  hold  to  be  personal  property,  for  the  pur- 
pose of  taxation,  and  as  being  subject  to  the  laws,  and 
under  the  jurisdiction  of  the  courts  of  this  state,  whether 
the  same  be  any  marine  craft,  as  ships  and  vessels,  or 
other  property  holden  imder  the  laws  and  jurisdiction 
of  the  courts  of  this  state,  be  the  same  at  home  or 
abroad.      .      .      .  " 

Section  8  provides: 

"  Personal  property  shall  be  listed  in  the  manner  fol- 
lowing: First,  every  person  of  full  age  and  sound  mind, 
being  a  resident  of  this  state,  shall  list  all  his  moneys, 
notes,  accounts,  bonds  or  stock,  shares  of  stock  of  joint 
stock  or  other  companies  (when  the  property  of  such  com- 
pany is  not  assessed  in  the  state),  franchises,  royalties  and 
other  personal  property.      .      .      .  " 

Section  5202,  Ballinger's  Code,  declares  that  all  fran- 
chises of  every  kind  and  nature  are  subject  to  sale  upon 
execution  and  sale  upon  foreclosure  of  mortgage,  in  the 
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same  manner  as  any  other  personal  property.  That  a 
franchise  is  property  cannot  be  questioned,  and  that,  unless 
it  is  exempted  from  taxation,  it  is  liable  to  assessment,  is 
equally  correct.  Xo  argument  is  made  here  by  counsel  for 
plaintiff  that  any  law  of  this  state  exempts  franchises  from 
taxation;  but  it  is  maintained  by  counsel  that  no  statute 
can  be  found  specifically  providing  a  method  of  ascertain- 
ing the  value  of  franchises,  and  their  objection  to  this  tax 
seems  to  be  founded  upon  the  absence  of  such  provision 
for  ascertainment  of  the  value  of  franchises.  Almost  this 
precise  question  seems  to  have  been  determined  by  the 
supreme  court  of  Wisconsin  in  the  case  of  State  ex  rel, 
Milwaukee  St.  Ry.  Co.  v.  Anderson,  90  Wis.  550  (63 
X.  W.  746).  There  a  street  railway  company  was  assessed 
upon  its  personal  property,  specifying  cars,  motors,  snow 
plows,  sweepers,  and  other  vehicles,  and  all  other  personal 
property,  and  also  franchises.     The  court  observed : 

"  It  is  contended  on  behalf  of  the  railway  company  that 
its  franchises  are  not  liable  to  assessment  and  taxation,  for 
the  reason  that  no  provision  or  rule  has  been  enacted  for 
their  valuation.  ...  It  was  not  denied — indeed, 
it  was  rightly  conceded — that  the  franchises  of  the  street- 
railway  company  are  property.  -  It  is  believed  that  there 
is  no  authority  to  the  contrary,  nor  is  it  seriously  ques- 
tioned but  that  the  franchises  of  the  company,  and  its 
property  of  whatever  kind,  necessary  or  essential  to  their 
exercise  and  use  to  carry  out  the  purposes  for  whidi  it 
was  created,  are  in  law  an  entirety,  and  indivisible,  and 
not  subject  to  severance  by  sale  for  taxes  under  the  general 
operation  of  the  tax  laws  or  other  legal  process. 
The  method  of  taxation  in  this  state  is  upon  the  valuation 
of  property  taxed,  and  the  statute  does  not  provide  for  a 
certain,  specific  tax  on  franchises,  like  an  excise  rate,  and 
known  as  a  franchise  tax,  under  methods  of  taxation  in 
use  in  many  of  the  states.  'In  some  states,'  says  Mr.  Cooley 
in  his  work  on  Taxation  (page  383),  'all  taxation,  as  far 
as  possible,  is  brought  to  an  ad  valorem  standard.  Fran- 
chises are  property,  and  in  such  states  may  be  taxed  by 
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valuation,  being  estimated  for  the  purpose  either  sepa- 
rately or  as  a  part  of  the  aggregate  corporate  property.' 
iState  Board  of  Assessors  v.  Central  R.  Co,,  48  X.  J.  Law, 
283,  288,  347  (4  Atl.  578).  They  have  a  value  which  can 
be  estimated,  and  this  is  the  proper  duty  of  the  assessor  or 
the  board  of  review.  In  State  Railroad  Tax  Cases,  92 
U.  S.  603,  it  is  laid  down:  'That  the  franchise,  capital 
stock,  business,  and  profits  of  all  corporations  are  liable 
to  taxation  in  the  place  where  they  do  business,  fend  by 
the  state  which  creates  them,  admits  of  no  dispute  at  this 
day.  "Nothing  can  be  more  certain  in  legal  decisions," 
says  this  court  in  'Society  for  Savings  v.  Coite,  6  Wall. 
607,  "than  that  the  privileges  and  franchises  of  a  private 
corporation  .  .  .  may  be  taxed  by  a  state  for  the 
support  of  the  state  government." '  State  Freight  Tax 
Case,  15  Wall.  232 ;  State  Tax  on  Railway  Cross  Receipts, 
15  Wall.  284.  In  Wilmington  Railroad  v.  Reid,  13  Wall. 
268,  the  court  says  that  'nothing  is  better  settled  than  that 
the  franchise  of  a  private  corporation — ^which,  in  its  ap- 
plication to  a  railroad,  is  the  privilege  of  running  it,  and 
taking  fare  and  freight — is  property,  and  of  the  most  val- 
uable kind.'  And  in  Morgan  v.  Louisiana,  93  U.  S.  223, 
it  is  said  that  they  'are  rights  or  privileges  which  are  essen- 
tial to  the  operation  of  the  corporation,  and  without  which 
its  road  and  works  would  be  of  little  value. 
They  are  positive  rights  or  privileges,  without  the  posses- 
sion of  which  the  road  of  the  company  could  not  be  suc- 
cessfully worked.  Immunity  from  taxation  is  not  one  of 
them.  Chesapeake  &  0,  R.  Co.  v.  Miller,  114  U.  S.  186 
(5  Sup.  Ct.  813)  ;  Sterling  Gas  Co.  v.  Higby,  134  111.  557 
(25  K  E.  660)  ;  Spring  Valley  Waterworks  v.  Schottler, 
62  Cal.  110 ;  Central  Pac.  R.  Co.  v.  State  Board  of  Equali- 
zation, 60  Cal.  35 ;  Veazie  Bank  v.  Fenno,  8  Wall.  547. 
We  have  the  general  and  paramount  provision  making 
franchises  taxable.  Legislative  direction  as  to  the  matter 
of  valuation  is  a  convenience,  rather  than  an  absolute  neces- 
sity, and  the  lack  of  such  direction  does  not  argue  the 
absence  or  suspension  of  the  general  power  to  tax.  The 
value  of  franchises,  especially  in  connection  with  the  prop- 
erty reasonably  necessary  for  their  exercise  and  use,  and 
which,  without  them,  would  be  of  little  or  no  practical 
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value,  can  be  estimated  as  well  as  the  value  of  other  sub- 
jects of  taxation,  though  perhaps  not  as  readily,  or  with  the 
same  degree  of  certainty.  The  cardinal  requirement  is 
that,  as  property,  they  shall  be  taxed.  All  else  is  matter 
of  method  and  detail.  The  assessors,  board  of  review,  and 
other  officers  would  seem  to  be  competent,  under  their  gen- 
eral powers  under  the  law,  to  fix  their  value  and  extend 
the  tax^" 

The  supreme  court  of  the  United  States,  in  Society  for 
Savings  v.  Coite,  6  Wall.  594,  observes,  with  reference  to 
the  taxation  of  franchises : 

"  Such  a  power  resides  in  government  as  a  part  of  itself, 
and  need  not  be  reserved  when  property  of  any  description, 
or  the  right  to  use  it  in  any  manner,  is  granted  to  indi- 
viduals or  corporate  bodies.  .  .  .  The  privileges 
and  franchises  of  a  private  corporation  are  as  much  the 
legitimate  subject  of  taxation  as  any  other  property  of  the 
citizens  which  is  within  the  sovereign  poifrer  of  the  state. 
Repeated  decisions  of  this  court  have  held,  in  respect  to 
such  corporations,  that  the  taxing  power  of  the  state  is 
never  presumed  to  be  relinquished,  and,  consequently,  that 
it  exists  unless  the  intention  to  relinquish  it  is  declared  in 
clear  and  unambiguous  terms." 

But  it  will  be  observed,  upon  examination  of  the  authori- 
ties mentioned  in  the  case  of  State  ex  rel.  Milwavkee  St. 
By.  Co,  V.  Anderson,  supra,  that  it  is  a  settled  principle 
that  franchises  are  subject  to  taxation,  and  it  is  a  firmly 
established  rule  in  this  state  that  all  property  not  specifi- 
cally exempt  by  law  is  subject  to  taxation.  We  therefore 
conclude  that  the  objection  to  the  assessment  and  taxation 
of  corporate  franchises  is  not  tenable,  and  we  think  the 
objection  to  the  assessment  because  the  method  has  not 
been  prescribed  by  the  legislature  is  sufficiently  answered 
by  the  supreme  court  of  Wisconsin,  supra.  In  the  case  of 
Commonwealth  v.  New  England  Slate  &  Tile  Co.,  13 
Allen,  391,  the  supreme  court  of  Massachusetts  said: 
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"And  the  fact  that  the  defendant  corporation  held  prop- 
erty which  was  subject  to  the  burden  of  taxation  in  other 
ways  does  not  render  this  tax  upon  its  franchise  illegal." 

See,  also,  Commonwealth  v,  Lowell  Gaslight  Co,,  12 
Allen,  75.  The  court  of  appeals  of  Xew  York,  in  Monroe 
Co.  Sav.  Bank  i\  City  of  Rochester,  37  X.  Y.  367,  said : 

"  The  powers  and  privileges  which  constitute  the  fran- 
chises of  a  corporation  are,  in  a  just  sense,  property,  and 
quite  distinct  and  separate  from  the  property  which,  by 
the  use  of  such  franchises,  the  corporation  may  acquire. 
They  are  so,  regarded  by  the  law,  and  so  regarded  by  com- 
mon acceptation.  And,  although  it  has  not  heretofore  been 
customary,  in  this  state  at  least,  to  subject  them  to  taxa- 
tion, yet  it  must  be  conceded  that  it  may  be  done  if  the 
legislature  sees  fit  so  to  enact." 

We  can  find  no  more  practical  difficulty  in  the  assess- 
ment and  valuation  of  a  corporate  franchise  by  competent 
officers  under  our  revenue  laws  than  in  some  other  kinds 
of  personal  property  which  is  taxed  in  this  state.  Some 
difficulty  or  perplexity  arises  in  the  valuation  of  much  in- 
corporeal property  for  taxation.  It  is  concluded,  there- 
fore, that  the  franchise  of  plaintiff  was  properly  assessed, 
and  the  judgment  of  the  superior  court  is  reversed  and 
remanded,  with  direction  to  enter  judgment  for  defend- 
ants. 

GoBDop,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 
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The    State    of    Washington,    Appellant,    v.    \V.    II. 
Heaton,  Respondent,  Levi  G.  Smith,  Defendant, 

IXDICTMEXT — LEOALITY — SPECIAL   COUNSEL   BEFORE   GRAND   JURY. 

The  appointment  hy  the  court  of  special  counsel  to  represent 
the  state  before  the  grand  Jury,  while  the  prosecuting^  attorney 
stands  ready  and  willing  to  perform  his  duties  in  that  respect, 
win  warrant  the  setting  aside  of  any  indictment  found  by  the 
grand  Jury  at  the  instance  of  such  special  counsel,  since  the  court 
is  authorized  by  statute  to  appoint  special  counsel  only  in  case 
the  prosecuting  attorney  fails,  from  sickness  or  other  cause,  to 
attend  court. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William:  Hickman  Moore,  Judge.     Affirmed. 

Thomas  M.  Vance  and  S.  D.  King,  for  The  State. 
John  F.  Dore,  Solon  T.  Williams  and  Abraham  Lincoln 
Jacobs,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — The  defendant,  respondent  here,  was  in- 
dicted for  forgery  by  the  grand  jury  of  King  county.  A 
motion  to  set  aside  the  indictment  was  made  by  counsel  for 
defendant,  on  several  grounds.  The  superior  court  sus- 
tained the  motion  upon  the  third  ground, — 

"  That  there  were  present  before  the  grand  jury  during 
the  investigation  of  the  charge  against  the  defendant  per- 
sons other  than  the  grand  jurors  and  those  required  or 
permitted  by  law,  to-wit,  special  counsel  appointed  by  the 
court." 

There  are  three  judges  of  the  superior  court  in  King 
county.  The  prosecuting  attorney  of  the  county  had  filed 
an  information  against  one  of  the  defendants,  charging  him 
with  the  crime  of  forgery.     A  demurrer  was  interposed. 
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and  sustained  by  one  of  the  judges,  and  on  appeal  the 
judgment  was  afBrmed  by  this  court  17  Wash.  310  (49 
Pac.  493).  Other  informations  were  filed  against  respond- 
ent's co-defendant,  Smith,  and  demurrers  filed  and  sus- 
tained. New  informations  were  thereafter  filed  by  the 
prosecuting  attorney,  and  defendant  Smith  paid  to  the 
county  the  amount  he  had  appropriated  to  his  own  use, 
which  was  the  proceeds  of  the  alleged  forgery.  The  prose- 
cuting attorney  then  filed  a  statement  in  the  superior  court 
and  asked  the  dismissal  of  the  information  so  filed,  and 
one  of  the  judges  of  the  superior  court  thereupon  entered 
an  order  dismissing  such  information.  Thereafter  two  of 
the  judges  of  the  superior  court  convened  a  grand  jury  for 
the  express  purpose  of  investigating  the  prosecuting  attor- 
ney's office.  The  grand  jury  was  impaneled,  and  special 
counsel  were  appointed  by  one  of  the  judges  of  the  superior 
court  to  advise  with  the  grand  jury.  A  few  days  there- 
after the  grand  jury  reported  to  the  court  that  it  had  pri- 
marily entered  into  an  inquiry  into  the  office  of  the  prose- 
cuting attorney  and  made  a  full  and  exhaustive  examina- 
tion, and  that  the  prosecuting  attorney  was,  in  its  judg- 
ment, exonerated  from  any  corrupt  or  illegal  act  in  the 
discharge  of  the  duties  of  his  office,  and  that  he  acted,  as 
he  believed,  in  the  best  interests  of  the  county  relative  to 
the  dismissal  of  the  information;  but,  in  the  opinion  of 
the  grand  jury,  he  erred  in  judgment  in  moving  the  dis- 
missal of  the  Smith  suit,  and  the  jury  therefore  recom- 
mended to  the  court  that  the  criminal  charge  against  Smith 
and  Heaton  and  others  be  investigated  and  prosecuted  to 
the  full  extent  of  the  law.  It  also  reconmiended  that  special 
counsel  be  appointed  by  the  court,  because,  in  its  opinion, 
by  the  dismissal  of  the  informations  against  the  defend- 
ants, the  judgment  of  the  prosecuting  attorney  as  to  the 
law  and  the  facts  in  the  case  was  so  compromised  that  any 
steps  taken  by  him  necessary  to  the  end  indicated  would  be 
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80  embarrassed  that  the  aid  of  special  counsel  was  ren- 
dered necessary.  After  the  return  of  the  grand  jury  was 
made,  the  prosecuting  attorney  appeared  in  court  and  re- 
quested that  he  be  permitted  to  advise  with  the  grand  jury 
and  comply  with  his  duties  as  prosecuting  attorney.  The 
judge  of  the  superior  court,  after  considering  the  matter, 
disregarded  the  request  of  the  prosecuting  attorney  and 
ordered  that  special  counsel  act  as  advisers  to  the  grand 
jury.  Such  special  counsel  were  in  daily  attendance  upon 
the  grand  jury,  advising  them  and  aiding  them  in  their 
deliberations.  During  the  sitting  of  the  grand  jury,  the 
indictment  in  this  case  was  found. 

By  statute,  the  duties  of  the  prosecuting  attorney  are 
prescribed.  He  is  to  have  supervision  and  charge  of  all 
criminal  proceedings  in  his  county,  to  sign  all  informa- 
tions and  draft  indictments,  and  generally  to  institute  and 
prosecute  proceedings  of  a  criminal  nature.  Bal.  Code, 
§§  6812,  4764,  4757,  472.  It  is  made  the  duty  of  the 
prosecuting  attorney,  when  in  his  judgment  a  charge  on  an 
information  or  indictment  should  not  be  prosecuted  fur- 
ther, to  state  his  reasons  and  submit  the  same  to  the  court. 
He  has  no  power  to  discontinue  or  abandon  a  prosecution, 
except  upon  order  of  the  court.  Bal.  Code,  §§  6914,  6915 ; 
State  V.  Hansen,  10  Wash.  235  (38  Pac.  1023).  His 
office  is  thus  described  by  Judge  Cooley,  in  People  v. 
Bemis,  51  Mich.  422  (16  N.  W.  794) : 

"  We  have  held  that  the  office  of  prosecuting  attorney 
was  quasi  judicial,  and  that  he  and  any  one  associated  with 
him  must  be  exclusively  the  representative  of  public 
justice,  and  stand  indifferent  as  between  the  accused  party 
and  any  private  interest;"  citing  Meister  v.  People,  31 
Mich.  99 ;  Sneed  v.  People,  38  Mich.  248,  and  People  v. 
Hurst,  41  Mich.  328  (1  N.  W.  1027). 

Two  statutes  of  this  state  authorize  the  superior  court 
to  appoint  a  special  prosecuting  attorney  to  represent  the 
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state  in  criminal  proceedings.  Bal.  Code,  §§  466,  471, 
4755.  The  special  cause  mentioned  in  these  statutes  for 
empowering  the  court  to  appoint  special  counsel  is  when 
the  prosecuting  attorney  fails,  from  sickness  or  other  cause, 
to  attend  court ;  and  then  the  special  counsel  appointed  by 
the  court  shall  receive  compensation,  to  be  fixed  by  the 
court,  to  be  deducted  out  of  the  stated  salary  of  the  prose- 
cuting attorney^  We  think  the  power  of  the  court  is  con- 
fined to  the  statutory  grounds.  Sayles  v.  Genesee  Circuit 
Judge,  82  Mich.  84  (46  K  W.  29). 

The  duties  of  the  prosecuting  attorney  are  prescribed  by 
statute.  His  office  is  defined,  and  his  authority  comes 
from  the  same  source  of  power  as  does  that  of  the  court, 
and  the  functions  of  each  are  prescribed  by  law.  The 
prosecuting  attorney,  in  the  faithful  discharge  of  his 
duties,  must  exercise  his  independent  judgment  as  to  the 
prosecution  or  dismissal  of  an  information  or  indictment, 
and  it  is  in  the  interest  of  sound  public  policy  that  his  dis- 
cretion in  the  exercise  of  his  duties  should  not  be  in  any 
wise  controlled  by  legal  consequences  unpleasant  or  un- 
favorable to  himself.  His  reasons  for  a  dismissal  must  be 
shown  to  the  court,  and  the  court  may  conclusively  deter- 
mine whether  sound  or  not.  The  fact  that  the  prosecuting 
attorney  may  deem  it  inadvisable  to  further  prosecute,  or 
that  the  facts  charged  do  not  constitute  a  crime,  does  not 
in  any  sense  disqualify  him  from  the  further  discharge 
of  his  duties  in  the  matter.  It  is  his  duty,  if  the  court  de- 
clines to  order  a  dismissal,  to  proceed  with  the  prosecu- 
tion. There  cannot  even  an  implication  arise  that  the 
prosecuting  attorney  is  disqualified,  or  will  not  do  his 
duty,  because  he  has  so  advised  the  dismissal  of  a  criminal 
proceeding.  Doubtless,  in  addition  to  the  statutory 
grounds  authorizing  the  action  of  the  court  in  appointing 
special  counsel,  any  reason  which  would  disqualify  the 
prosecuting  attorney  alike  common  to  the  general  office  of 
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an  attorney  in  his  conduct  of  a  cause,  would  justify  such 
action  of  the  court;  but,  upon  conceded  facts  here,  there 
was  no  cause  to  authorize  the  appointment  of  special  coun- 
sel by  the  court.  This,  then,  was  a  substantial  irregularity 
in  the  proceedings,  resulting  in  the  presentment  of  the 
indictment,  and  the  judgment  of  the  superior  court  is 
affirmed. 

Gordon,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


[No.  3U3.    Decided  April  18.  1899.] 

The    State   of   Washington,   Respondent,   v.    George 
Webster,  Appellant. 

EVIDENCE — ACTS  AND  DECLARATIONS  AS  PART  OF  RES  GESTAE. 

A  conversation  between  deceased,  her  husband,  and  one  ac- 
cused of  her  murder,  prior  to  the  homicide,  is  admissible  in  evi- 
dence as  a  part  of  the  res  gestae,  where  from  the  time  defendant 
entered  the  house  of  the  deceased  until  the  homicide  occurred 
there  was  a  regular  sequence  to  explain  his  intentions. 

SAME ^DECXARATIONS  OF  DECEASED  AS  RES  GESTAE. 

A  conversation  between  a  husband  and  his  wife  immediately 
after  she  received  the  fatal  shot,  in  which  she  stated  that  she  was 
shot  fatally,  and  by  whom  the  shot  was  fired,  and  implored  her 
husband  to  take  the  children  upstairs  or  they  would  all  be  killed, 
as  the  accused  would  shoot  again,  is  admissible  in  evidence  In  a 
prosecution  for  her  murder  by  the  accused  as  a  part  of  the  res 
gestae. 

CONFESSIONS — WEIGHT  OF,  AS  EVIDENCE — QUESTION  FOR  JURY. 

The  weight  of  admissions  of  one  accused  of  murder,  made  to 
the  officers  who  had  him  in  custody  after  his  arrest,  is  for  the 
determination  of  the  Jury,  under  Bal.  Code,  §  6942,  In  the  absence 
of  any  evidence  that  such  admissions  were  made  under  fear  pro- 
duced by  threats. 

HOMICIDE — EVIDENCE — INTENT  AND  RESPONSIBILITY. 

Testimony  that  one  accused  of  murder  purchased  saxeline  and 
cantharides  shortly  before  the  homicide  and  learned  from  the 
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druggist  how  much  was  a  dose,  that  he  had  them  with  him  at 
the  time  of  the  homicide  and  offered  a  dose  to  the  deceased,  pur- 
porting to  take  one  himself,  and  testimony  as  to  the  effect  of  the 
use  of  cantharides,  is  material,  in  connection  with  defendant's 
advances  toward  deceased  and  her  daughter,  in  determining  the 
question  of  deliberation  and  responsibility,  in  view  of  the  sug- 
gested defense  of  insensibility,  assumed  to  have  occurred  from 
the  use  of  cantharides,  or  of  whiskey,  which  he  had  been  drinking. 

EXHIBITS  ADMISSIBLE  IN  JURY  BOOM. 

Exhibits  properly  introduced  in  evidence  and  explanatory  of 
the  evidence  of  witnesses  may  be  taken  to  the  jury  room,  under 
Bal.  Code,  §  5004,  which  permits  the  jury  to  take  with  them  the 
pleadings  and  all  papers  received  as  evidence,  except  depositions 
or  such  documents  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession. 

SAME — ^DYINO  DECLABATION8 — HARMLESS  ERROR. 

Where  a  memorandum  of  a  dying  declaration  made  by  a  ste- 
nographer, but  not  read  to  deceased  nor  signed  by  her,  which  was 
read  to  the  jury  by  defendant's  counsel  and  offered  in  evidence 
and  received  and  marked  as  an  exhibit,  was  accidentally  taken  to 
the  jury  room,  the  error  was  harmless,  when  it  could  not  in  any 
event  injure  defendant. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeb  H.  Peathee,  Judge.    Affirmed. 

Del  Cary  Smith  and  James  E.  Fenton,  for  appellant. 
John  A,  Pierce,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Defendant  was  convicted  of  murder  in  the 
first  degree.  He  was  a  farm  laborer  and  had  for  several 
years  been  employed  on  farms  in  different  portions  of  Spo- 
kane county.  In  the  year  1896  he  had  been  on  the  farm 
of  the  husband  of  the  deceased,  Lise  C.  Aspland,  stayed 
all  night,  in  the  evening  assisted  the  deceased  in  milking 
some  cows,  and  in  the  morning  rendered  her  husband  like 
assistance.  In  May,  1897,  the  deceased,  her  husband, 
Andrew  Aspland,  and  three  children  resided  on  a  farm 
about  four  miles  northwest  of  Cheney.     About  midnight. 
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or  early  in  the  morning  of  the  7th,  the  homicide  was  com- 
mitted.    On  the  previous  day  the  defendant  was  in  the 
town  of  Cheney,  and  while  there  drank  liquor  in  several 
saloons.     The  extent  to  which  he  was  under  the  influence 
of  liquor  while  in  Cheney  and  when  he  left  there  is  not 
clear  from  the  evidence.    About  seven  o'clock  in  the  even- 
ing defendant  was  ordered  by  a  constable  in  Cheney  to 
leave  the  town.     In  company  with  another  man,  whose 
name  seems  to  be  unknown,  defendant  left  Cheney,  going 
in  a  westerly  direction.    They  separated  before  the  defend- 
ant arrived  at  Aspland's,  which  was  about  nine  o'clock  in 
the  evening.     Defendant,  upon  arriving  at  Aspland's,  de- 
sired admission  to  the  house,  was  received,  and  was  recog- 
nised by  a  son  of  Aspland,  about  thirteen  years  of  age. 
He  was  not  at  first  recognized  by  Aspland.     The  family 
were  at  the  time  in  the  kitchen,  a  large  room  where  there 
was  a  bed.     There  were  the  deceased,  two  daughters,  one 
aged  thirteen  and  the  other  eleven,  and  the  son,  aged  thir- 
teen.   It  was  rainy  and  stormy  during  the  night.    Defend- 
ant had  with  him  a  pint  bottle  of  whiskey,  only  partially 
filled.     He  offered  a  drink  of  the  whiskey  to  Aspland,  the 
husband,    who    accepted    the    invitation    and    tasted   the 
whiskey.    He  also  offered  the  whiskey  to  the  deceased,  who 
likewise  tasted  it.     He  then  drank  himself.     Defendant 
stated  that  he  was  looking  for  work,  and  Aspland  said  he 
desired  a  farm  hand,  and  employed  defendant  at  a  stipu- 
lated price.    An  ordinary  conversation  about  farming  and 
similar  topics  then  took  place,  when,  about  eleven  o'clock, 
the  family  and  defendant  all  retired  for  the  night;  the 
deceased  and  her  two  little  girls  occupying  the  bed  in  the 
kitchen,  the  defendant,  Aspland  and  the  little  boy  leaving 
the  kitchen,  going  through  an  adjoining  room,  called  the 
"parlor"  by  some  of  the  witnesses,  to  a  bedroom  adjoining 
the  parlor,  and  all  retiring,  the  defendant  being  the  last 
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one  who  retired,  in  the  room  with  Aspland,  and  himself 
putting  out  the  light.  Within  some  ten  minutes  after  they 
retired  the  defendant  complained  of  being  warm,  and  was 
told  by  Aspland  to  open  a  window,  which  he  did.  He  then 
remarked  that  he  wanted  a  drink  of  water,  and  was  told 
by  Aspland  that  he  would  find  water  in  the  rear  of  the 
kitchen.  He  went  through  the  kitchen,  and  outside,  for 
water.  On  returning,  he  passed  through  the  kitchen,  and 
caught  or  squeezed  the  arm  of  one  of  the  little  girls,  who 
seemed  to  be  asleep,  and  who  cried  out  and  was  frightened. 
He  was  told  by  the  deceased  to  leave  the  room,  but  he  then 
asked  the  deceased  if  he  might  not  stay  in  bed  with  them. 
He  was  ordered  out,  and  went  and  retired  to  the  bed  he  had 
left.  The  deceased,  after  the  occurrence,  arose  and  lighted 
a  lamp  and  locked  the  two  doors  to  the  kitchen.  The  de- 
fendant, a  short  time  after  he  returned  to  bed  with 
Aspland,  arose  and  said  he  desired  to  take  some  medicine, 
and  was  told  where  he  could  find  a  spoon.  He  got  the 
spoon  and  poured  out  his  medicine,  spilling  some  on  the 
pillow  of  the  bed.  He  also  offered  some  of  this  to  Aspland, 
who  declined  to  take  any.  Defendant  remarked  that  he 
had  taken  it  himself.  Then  he  returned  through  the  parlor 
to  the  kitchen  door  and  attempted  to  go  in  again,  but  found 
the  door  locked,  and  then  demanded  that  his  hat  and  coat, 
which  had  been  left  in  the  kitchen  before  he  retired,  be 
given  to  him.  He  was  told  by  the  deceased  to  go  back  to 
bed  and  he  could  get  them  in  the  morning.  He  then  went 
out  of  the  room,  on  the  outside,  and  around  to  a  window 
of  the  kitchen,  lowered  the  window,  and  demanded  his  hat 
and  coat,  stating  that  he  would  then  go  to  Cheney.  The 
deceased  told  him  she  would  hand  him  his  hat  and  coat 
through  the  window,  and  thereupon  placed  his  hat  upon  a 
broom  and  passed  it  through  the  top  of  the  window  to  him, 
and  reached  for  the  coat  and  was  in  the  act  of  passing  it 
over  the  window  when  defendant  shot  through  the  window 
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with  a  revolver  pistol,  the  ball  striking  the  deceased  in  the 
abdomen  and  fatally  wounding  her.  Immediately  after 
the  shot  was  heard  the  husband  and  son  came  into  the 
kitchen,  the  door  of  which  was  unlocked  by  the  deceased 
for  them  to  enter,  and  deceased  exclaimed  that  she  was 
shot  fatally  and  stated  by  whom  the  shot  was  fired,  and 
implored  her  husband  to  take  the  children  up  stairs  or 
they  would  all  be  killed ;  that  defendant  would  shoot  again. 
The  husband  thereupon  took  the  children  into  an  upper 
room  and  returned  to  the  kitchen  with  deceased.  Deceased 
was  in  agony  and  prayer,  in  view  of  approaching  death, 
and  her  husband  remained  in  the  room  with  her,  but  ob- 
served the  defendant  back  again  in  the  parlor  or  bedroom 
striking  a  match.  The  defendant  said:  "Who  has  been 
shooting  ?"  The  husband  said :  "We  know  well  enough." 
The  defendant  then  returned  to  bed  and  remained  there 
until  arrested.  The  husband  shortly  afterward  brought 
the  children  again  into  the  kitchen,  where  their  mother 
was,  and  went  to  a  neighbor's,  not  far  off,  where  a  phy- 
sician was  sent  for,  and  also  two  officers  at  Cheney,  who 
came  to  the  residence  of  deceased  at  early  dawn  and  took 
the  defendant  into  custody.  Defendant,  after  he  was  taken 
into  custody,  was  taken  into  the  kitchen  where  the  de- 
ceased was  lying  upon  her  bed,  and  she  then  stated  he  was 
the  man  who  shot  her,  and  he  also  stated  that  he  was  sorry 
for  it.  The  defendant  afterwards,  while  in  the  custody 
of  the  officers,  admitted  that  he  shot  the  deceased.  The 
defendant,  at  a  Cheney  drug  store,  had  bought  a  bottle  of 
cantharides  and  also  one  of  saxeline  or  vaseline,  which  he 
carried  to  the  Aspland  residepice  with  him,  and  he  had  also 
a  half  pint  bottle  of  whiskey  in  his  coat  pocket  in  addition 
to  the  bottle  from  which  he  offered  the  drink  to  Aspland 
and  wife.  The  bottle  of  whiskey,  the  bottles  of  cantharides 
and  vaseline  and  also  a  38-caliber  revolver  were  upon  his 
person,  and  were  taken  possession  of  by  the  officers  and 
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produced  at  the  trial.  Mrs.  Aspland  died  on  the  second 
day  after  her  removal  to  Medical  Lake  hospital,  where  a 
surgical  operation  had  been  performed  upon  her.  The- 
death  was  occasioned  by  the  revolver  shot  in  the  abdomen. 

1.  Numerous  assignments  of  error  are  brought  here- 
by counsel  for  defendant.  They  have  been  carefully  ex- 
amined, and  only  those  which  are  deemed  material  in  the- 
review  of  the  case  will  be  mentioned.  The  indictment  was 
good,  under  the  doctrine  heretofore  announced  by  this- 
court.  The  law  was  fairly  stated,  as  applicable  to  the  case, 
in  the  instructions  of  the  court  to  the  jury,  and  no  revers- 
ible error  is  perceived  in  the  rulings  of  the  court  in  the 
selection  of  the  jurors.  The  conversation  between  the  de- 
ceased, her  husband  and  the  defendant,  prior  to  the  shoot- 
ing, was  admitted  on  the  trial,  over  the  objection  of  de- 
fendant's counsel.  It  is  contended  that  such  conversation 
was  not  a  part  of  the  res  gestae,  but  from  the  time  the  de- 
fendant entered  the  house  of  Aspland  until  the  shooting 
occurred,  there  was  a  regular  sequence  to  explain  the  mind 
and  intention  of  the  defendant.  The  conversation  and  acts 
were  so  closely  related  to  the  main  fact  that  we  do  not 
think  the  court  abused  its  discretion  in  receiving  this  tes- 
timony, and  the  same  may  be  said  with  reference  to  the 
conversation  between  the  husband  and  the  deceased  imme- 
diately after  the  shooting  occurred.  The  objection  to  the- 
evidence  of  the  officers  who  had  the  defendant  in  custody 
after  his  arrest,  relative  to  his  admissions  concerning  the 
wound  inflicted  upon  the  deceased,  were,  in  the  first  place, 
addressed  to  the  court,  and  we  do  not  think  there  was  anv 
evidence  submitted  that  such  admissions  were  made  under 
fear  produced  by  threats;  and  therefore,  under  §  6942, 
Bal.  Code,  their  weight,  in  view  of  the  circumstances  sur- 
rounding them,  was  for  the  determination  of  the  jury. 

2.  Counsel  for  defendant  insists  earnestly  upon  the  as- 
signment founded  upon  the  reception  of  testimony  concern- 
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ing  the  bottles  all^d  to  contain  cantharides  and  saxeline, 
and  also  testimony  concerning  the  effects  of  cantharides 
and  saxeline,  their  uses  and  nature,  maintaining  that  it 
was  incompetent,  irrelevant  and  immaterial,  under  the 
charge  contained  in  the  information.  Testimony  was  re- 
ceived, over  the  objections  of  the  defendant,  that  he  pur- 
chased saxeline  and  cantharides  at  a  drug  store  in  Cheney, 
and  that  he  had  them  with  him  at  the  time  the  shooting 
•occurred ;  and  also  of  the  effect  of  the  use  of  cantharides ; 
and  it  is  maintained  by  counsel  that  such  testimony  could 
only  have  been  competent  if  the  indictment  charged  mur- 
der committed  in  the  attempt  to  commit  rape.  The  court 
instructed  the  jury  that,  "in  determining  the  guilt  or- inno- 
cence of  the  defendant,  you  cannot  consider  any  of  the 
evidence  offered  by  the  state  as  to  any  attempt  on  the.  part 
of  the  defendant  to  commit  the  crime  of  rape  on  the  de- 
ceased or  any  of  her  daughters,  as  tending  to  prove  the 
crime  of  murder  committed  in  the  perpetration,  or  at- 
tempted perpetration,  of  the  crime  of  rape ;  but  you  may 
consider  such  evidence  and  circumstances  surrounding  such 
killing  for  the  purpose  of  helping  to  explain  the  same  and 
the  defendant's  connection  therewith,  if  any."  The  de- 
fendant while  in  Cheney  said  to  a  saloon  keeper  where  he 
was  drinking,  about  the  time  he  started  out  of  town  that 
he  was  "going  out  to  get  even  with  a  Swede."  The  de- 
ceased and  her  husband  were  both  Swedes.  They  had  lived 
for  many  years  on  their  farm,  a  simple  and  industrious 
life,  and  the  defendant  had  been  there  before,  as  observed. 
At  the  time  he  purchased  the  cantharides  in  Cheney,  he 
asked  the  druggist  how  much  was  a  dose  for  a  person,  and 
was  answered.  He  had,  while  in  Cheney,  exhibited  a  re- 
volver. Thus,  he  started  with  the  revolver,  the  bottle  of 
whiskey,  the  bottle  of  saxeline  and  the  bottle  of  can- 
tharides, and  went  to  the  house  of  the  deceased  with  them 
on  his  person,  and  offered  the  cantharides  to  the  deceased 
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and  her  husband,  and  purported  to  take  some  himself.  The 
first  witness  cross-examined  by  defendant  relative  to  the 
defendant's  actions  in  Cheney  indicated  the  defense;  that 
is,  the  insensibility,  from  liquor  or  drugs,  of  the  defendant 
at  the  time  the  shooting  occurred;  and  afterwards  it  was 
developed  in  the  defense  that  this  insensibility  was  as- 
sumed to  have  occurred  from  the  use  of  whiskey  or  can- 
tharides.  Among  the  uses  of  cantharides  which  were  shown 
at  the  trial  was  that  it  was  a  poison  and  frequently  used 
by  farmers  externally  in  treating  horses,  and  that  used 
internally  it  stimulated  sexual  passions,  and  in  larger  doses 
produced  coma  and  even  death.  The  only  fact  shown  by 
defendant  in  explanation  of  the  case  made  against  him  by 
the  state,  which  was  absolutely  clear  and  convincing,  of 
the  homicide  committed  by  defendant,  was  his  insensi- 
bility to  everything  that  occurred  after  he  returned  to  bed 
from  raising  the  window,  as  mentioned  by  the  witnesses 
for  the  state.  His  testimony  after  the  window  was  raised 
was  as  follows : 

"  Q.    What  did  you  do  after  you  raised  the  window  i 

A.     I  went  back  to  bed. 

Q.     State  what  you  did  after  that,  what  you  next  did. 

A.     After  that  I  don't  remember  what  I  did  do. 

Q.  You  heard  the  testimony  of  Mr.  Aspland  about 
your  asking  for  a  drink  of  water.  State  what  the  facts  are 
about  that.  State  whether  or  not  you  recollect  of  asking 
for  a  drink  of  water. 

A.     I  don't  recollect  that. 

Q.  You  heard  his  testimony  as  to  his  telling  you  that 
you  could  get  a  drink  of  water  out  on  the  porch.  State 
what  the  facts  are  about  that.  Do  you  recollect  that  ?  State 
what  your  recollection  is  about  that. 

A.  I  don't  remember  anything  after  I  laid  there  on 
the  bed  that  time. 

Q.  When  was  the  first  time  you  remembered  anything 
after  you  raised  the  window  and  went  to  bed  ?  When  was 
the  next  time  that  you  recollect  of  anything  occurring  ? 


STATE  ▼.  WEBSTER.  71 

April.  1899.]         Opinion  of  the  Court — Rbavib,  J. 

A.  I  don't  recollect  of  anything  occurring  until  I  heard 
some  noise  that  sounded  like  people  talking. 

Q.     When  was  that  ? 

A.     That  was  in  the  morning. 

Q.     The  next  morning  ? 

A.     Yes,  sir. 

Q.     About  what  time  in  the  morning  was  it  ? 

A.  Well,  it  was  getting  daylight;  I  guess  it  must  have 
been  about  five  or  six  o'clock. 

Q.     Well  then  State  what  occurred  after  that. 

A.  Well,  I  was  sleeping  and  I  woke  up  when  I  heard 
this  noise  and  looked  out,  and  I  felt  kind  of  numb  and 
stupid, — ^and  I  saw  a  man  looking  into  the  window  and 
some  more  on  the  outside,  and  so  I  laid  down  again. 

Q.  What  was  the  next  thing  that  occurred  ?  Go  on  and 
tell  the  jury  what  occurred  after  that. 

A.  Then  a  minute  after  that  Mr.  Brown,  the  con- 
stable, and  Corbett,  I  d;hink  it  was,  come  in  and  arrested 

me.      .      .      .  '' 

» 

There  was  no  effort  to  vary  or  controvert  the  evidence 
relative  to  the  homicide  introduced  by  the  state.  The  evi- 
dence admitted,  of  defendant's  acts  and  expressions  from 
starting  from  Cheney,  and  while  on  his  way  to  the  Aspland 
farm,  would  seem  to  explain  the  design,  object,  motive, 
purpose,  condition  of  mind  and  humor  of  the  defendant. 
The  chief  characteristic  of  murder,  distinguishing  it  from 
every  other  species  of  homicide,  is  malice  prepense  or  fore- 
thought. This  term  is  not  restricted  to  spite  or  malevo- 
lence towards  the  deceased  in  particular,  but  it  is  under- 
stood to  mean  a  general  malignity  and  recklessness  of  the 
lives  and  personal  safety  of  others,  which  proceed  from  a 
heart  void  of  a  just  sense  of  social  duty  and  fatally  bent 
on  mischief.  This  testimony  illustrated  the  action  of  the 
defendant.  His  state  of  mind  was  material  in  determin- 
ing the  question  of  deliberation,  and  also  his  responsibility, 
in  view  of  the  suggested  defense  of  insensibility. 

3.     After  the  court  had  instructed  the  jury,  it  directed 
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that  the  bottle  of  whiskey,  the  bottle  of  cantharides,  and 
that  of  saxeline  or  vaseline,  might  be  taken  by  the  jury, 
together  with  the  papers  in  the  case.  Counsel  for  defend- 
ant assign  this  as  error,  under  §  5004,  Bal.  Code.  This 
section  directs  what  may  be  taken  by  the  jury  to  their  con- 
sultation room,  to-wit,  the  pleadings  in  the  case,  all  papers 
which  have  been  received  as  evidence  on  the  trial,  except 
depositions  and  copies  of  such  parts  of  the  public  records 
or  private  documents  given  in  evidence  as  ought  not,  in 
the  opinion  of  the  court,  be  taken  from  the  person  having 
them  in  possession.  But  the  objection  of  counsel  is  met 
by  the  very  well  considered  case  of  Doctor  Jack  v.  Terri- 
tory, 2  Wash.  T.  101  (3  Pac.  832),  in  which  the  above 
section,  which  has  been  the  existing  law  of  the  state  and 
territory  for  many  years,  is  construed.  There  it  was  held 
that  exhibits  properly  introduced  in  evidence,  and  explan- 
atory of  the  evidence  of  witnesses,  might  be  taken  to  the 
jury  room  (in  that  case,  which  was  a  conviction  for  mur- 
der in  the  first  degree,  a  hat  and  coat  which  were  exhibits 
in  the  case,  were  taken  to  the  jury  room)  ;  and  such  has 
Ix^en  the  practice  and  the  accepted  construction  of  this 
section  since  then.  The  supreme  court  of  California  has 
held  that  the  sending  of  exhibits  to  the  jury  room  or  with- 
holding them  is  within  the  discretion  of  the  court.  People 
V,  Cochran,  61  Cal.  548. 

4.  A  short  time  before  her  death,  the  deceaseil  made  a 
statement,  relative  to  the  cause  of  her  death,  substantially 
that  it  came  from  a  revolver  shot  wound,  and  that  the 
defendant  fired  the  shot.  From  an  examination  of  the 
evidence,  there  is  no  question  but  this  statement  was  made 
in  extremis  and  in  immediate  contemplation  of  death,  and 
it  was  material  and  properly  admitted.  A  physician.  Dr. 
Semple,  who  had  attended  deceased,  was  present  when  her 
statement  was  made,  and  was  called  by  the  prosecuting 
attorney  to  testify  as  to  the  dying  declaration.     When  the 
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witness  was  called,  and  had  begun  to  testify,  counsel  for 
the  defendant  asked  him  if  the  statement  was  not  taken 
down  by  a  stenographer  present  at  the  time,  and  if  he, 
witness,  had  not  a  copy  of  such  statement,  which  had  been 
extended  by  the  stenographer  in  long  hand.  The  witness 
answered  that  he  had,  but  that  he  was  testifying  from  his 
independent  recollection.  Counsel  for  defendant  then  in- 
sisted that  the  memorandum  made  by  the  stenographer  be 
given  to  them,  and  the  court  directed  the  witness  to  hand 
such  paper  to  counsel  for  defendant.  Counsel  for  defend- 
ant then  proceeded  to  ask  questions  of  the  witness  as  to 
the  verity  of  the  written  statement,  to  which  the  witness 
imswered  that  the  statement  was  substantially  correct,  as 
he  heard  the  declaration  from  the  deceased.  Dr.  Semple 
was  then  examined  by  the  prosecuting  attorney  and  tes- 
tified to  the  dying  declarations  of  deceased,  and  counsel 
for  defendant  then  offered  in  evidence  the  statement  taken 
by  the  stenographer  and  written  out  in  long  hand.  The 
prosecuting  attorney  interposed  an  objection  to  this  state- 
ment, but  withdrew  the  objection  upon  the  explicit  state- 
ment that  it  was  introduced  by  counsel  for  defendant  as  a 
part  of  their  evidence.  The  memorandum  was  then  read 
to  the  jury  by  defendant's  counsel,  and  received  and 
marked  an  exhibit  in  the  cause.  At  the  conclusion  of  the 
case,  this  memorandum  or  exhibit  accidentally  went  to 
the  jury  room,  and  was  before  the  jury,  with  the  other 
exhibits,  during  their  deliberations.  Counsel  for  defend- 
ant now  assign  a  consideration  of  the  same  by  the  jury 
as  error,  and  cite  the  case  of  State  v.  Moody ^  18  Wash. 
166  (51  Pac.  356),  as  determinative  of  the  controversy. 
In  that  case  there  was  an  admission  in  evidence  of  the 
dying  declaration,  in  writing,  of  the  deceased,  over  the 
objection  of  defendant.  Such  dying  declaration  included 
the  assertion  of  a  threat.  In  it  the  question  was  asked: 
''Had  he  ever  threatened  before  to  injure  you  ?"  and  the 
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answer  was,  'TTes.'*  It  was  observed:  "The  universal 
rule  is  that  the  dying  declarations  are  restricted  to  the 
act  of  killing  and  the  circumstances  directly  preceding  it 
and  forming  a  part  of  the  res  gestae"  And  that,  "the 
court  erred  in  not  instructing  the  jury  that  this  part  or 
portion  of  the  dying  declaration  [referring  to  the  previous 
threat]  should  be  disregarded."  In  that  case  the  dying 
declaration  also  went  to  the  jury,  and  it  was  said  by  the 
court,  reversing  it: 

"Again,  it  is  claimed  that  the  court  erred  in  allowing- 
the  dying  declaration  to  go  to  the  jury  room,  for  the  inves- 
tigation of  the  jury,  over  the  objections  of  the  appellant. 
We  think  without  any  question  that  this  was  reversible 
error.  The  statute  does  not  permit  witnesses  or  depo- 
sitions to  go  to  the  jury  room,  and  for  the  very  best  of 
reasons.  And  certainly  the  dying  declaration  is  in  sub- 
stance a  deposition  of  a  witness,  the  solemnity  of  the  occa- 
sion simply  taking  the  place  of  the  oath  which  is  ordi- 
narily administered  to  a  witness  who  subscribes  to  a  depo- 
sition. No  cases  are  cited  on  this  proposition,  but  we 
think  it  so  plainly  falls  within  the  ban  of  the  statutes  and 
of  the  law  that  the  citation  of  authorities  is  unnecessary.'^ 

In  that  case  the  paper  was  read  to,  and  signed  by,  the 
deceased.  It  purported  to  be  the  declaration  taken  at  the 
time,  and  the  witness  who  took  it  so  testified,  and  it  was 
admitted  over  the  objection  of  defendant.  In  the  case  at 
bar  the  paper  was  one  not  taken  by  the  witness  testifying, 
was  not  read  to  deceased  and  was  unsigned,  and  it  was 
explicitly  stated  by  counsel  for  defendant  that  it  was  a 
memorandum  explanatory  of  the  testimony  of  the  witness 
Dr.  Semple.  It  purported  to  carry  with  it  none  of  the 
characteristics  of  a  deposition.  It  was  a  mere  paper  mem- 
orandum, marked  as  an  exhibit.  It  was  evidence  intro- 
duced for  the  defendant.  And,  finally,  in  view  of  the  case 
as  made,  it  could  not  injure  the  defendant,  and  therefore 
does  not  constitute  reversible  error.    In  the  statement  that 
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this  memorandum  accidentally  went  into  the  jury  room, 
we  are  following  the  corrected  statement  of  facts  as  found 
by  a  special  commissioner  under  order  from  this  court, 
and  after  the  cause  was  submitted  here. 

After  a  most  careful  and  deliberate  consideration  of  the 
record  in  this  cause,  we  are  satisfied  that  the  defendant 
was  rightly  convicted,  and  the  judgment  of  the  superior 
court  is  affirmed. 

Gordon,  C.  J.,  and  Dunbab  and  Andees,  JJ.,  concur. 


[No.  8184.    Decided  April  IS,  1890.] 

John  M.  Gose  et  ah.  Respondents,  v.  N.  G.  Blalock, 
Appellwfit, 

APPEAL  —  UNCEBTAmTY   OF   JUDGMENT  —  BEMAND   FOB   MODDTICATION. 

In  case  the  judgment  of  the  lower  court  may  give  rise  to 
uncertainty  as  to  its  scope,  the  appellate  court  has  Jurisdiction, 
in  order  to  avoid  such  uncertainty,  to  remand  the  case  to  the 
lower  court  for  the  purpose  of  having  the  Judgment  of  that  court 
made  more  specific. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  M.  M.  GoDMAN,  Judge.    Affirmed. 

Wellington  Clark,  for  appellant. 

M.  F.  Oose,  T.  P.  &  C.  C.  Oose,  and  Thomas  £  Dovell, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — ^A  careful  examination  in  detail  of  the 
record,  which  comprises  between  500  and  600  typewritten 
pages,  convinces  us  that  we  should  not  be  justified  in  dis- 
turbing the  findings  of  fact  made  by  the  referee,  which 
findings  were  substantially  adopted  by  the  court.    Neither 
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would  a  particular  analysis  of  this  large  volume  of  testi- 
mony serve  any  good  purpose.  The  law  governing  the 
respective  rights  to  the  use  of  water  by  riparian  owners 
and  proprietors  was,  after  mature  investigation  and  delib- 
eration, announced  by  this  court  in  Benton  v,  Johncox,  17 
Wash.  277  (49  Pac.  495,  61  Am.  St.  Kep.  912),  and  we 
do  not  wish  to  disturb  the  rule  there  announced,  and  under 
the  law  laid  down  in  that  case  the  judgment  in  this  case 
is  warranted  by  the  findings  of  fact.  It  is,  however,  con- 
tended by  the  appellant  that,  under  the  terms  of  the  judg- 
ment, he  is  deprived  of  the  use  of  the  water  of  Mill  creek 
for  the  purpose  of  irrigating  his  riparian  lands.  We  doubt 
if  the  judgment  would  bear  this  construction,  but,  in  order 
that  there  may  be  no  imcertainty  in  this  regard,  the  case 
will  be  remanded,  with  instructions  to  the  lower  court  to 
decree  to  appellant  the  use  of  such  proportion  of  the  waters 
of  Mill  creek  as  appellant's  riparian  lands,  viz.,  the  Offner 
tract,  bear  to  the  whole  tract,  viz.,  the  Grose  homestead, 
which  is  the  S.  W.  \  of  section  24,  township  7  N.  of  range 
35  E.  W.  M.,  and  that  the  injunction  be  made  subject  to 
this  modification.  Neither  party  will  recover  costs  of  this 
appeal. 

Gordon,  C.  J.,  and  Fullerton  and  Anders,  JJ., 
concur. 

Reavis,  J. — I  concur  in  the  result,  but  do  not  desire  to 
sanction  the  conclusions  announced  in  the  case  of  Benton 
V.  Johncox,  17  Wash.  277  (49  Pac.  495),  as  the  correct 
construction  of  water  rights  in  the  arid  area  of  this  state. 
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[No.  3187.    Decided  April  18,  1J899.] 

Kate    Dkvebtish,    Respondent,    v.    City    of    Spokane, 

Appellant 

MUNICIPAL     OOBPOBATIONS  —  DETEOTIVE     SIDEWAUCB  —  00N8TBUCTIVE 

NoncB  —  nrsTBtrcnoiTS. 
In  an  action  against  a  city  for  Injuries  occasioned  by  a  defec- 
tive sidewalk,  the  province  of  the  jury  as  to  questions  of  fact  is 
not  invaded  by  an  instruction  charging  them  that,  if  the  sidewalk 
had  been  in  a  dangerous  condition  "anywhere  from  one  to  four 
months"  before  the  time  of  the  injury,  it  was  not  necessary  that 
actual  notice  to  the  city  be  shown,  when  it  appears  from  the 
instruction  as  a  whole  that  it  was  intended  merely  to  submit  to 
the  Jury  the  question  of  the  city's  constructive  notice,  and  not  to 
fix  a  period  of  time  which  would  constitute  constructive  notice. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
John  B.  Davidson,  Judge.    Affirmed. 

A.  O.  Avery  and  F.  M.  Dudley,  for  appellant: 

Whatever  different  opinions  the  different  courts  may 
hold  as*  to  the  degree  of  care  necessary  for  a  city  to  exer- 
ci8e  in  looking  after  its  sidewalks,  none  require  a  minute 
examination  of  a  board,  in  a  well-built  sidewalk,  that  has 
to  be  stepped  upon  in  a  certain  manner  in  order  to  make 
the  defect  known.  It  was  latent,  so  far  as  the  city  was 
concerned,  and  that  is  the  reason  it  was  not  remedied. 
Cook  r.  City  of  Armmosa,  23  N.  W.  907 ;  Ooodnough  v. 
City  of  Oshkosh,  24  Wis.  549  (1  Am.  St.  Kep.  202); 
McGrail  v.  City  of  Kalamazoo,  63  N.  W.  955;  Tice  v. 
Bay  City,  47  N.  W.  1062 ;  Beehman  v.  Mayor,  41  N".  Y. 
Supp.  990 ;  Lohr  v.  Borough  of  Philipshurg,  30  Atl.  822 ; 
Snyder  v.  City  of  Albion,  71  N.  W.  475. 

It  is  for  the  jury  to  say,  under  all  the  circumstances  of 
the  case,  when  the  defect  is  open  and  apparent,  what  length 
of  time  the  defect  must  have  existed  to  charge  the  city 
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with  constructive  notice  of  its  existence.  Decatur  v. 
Besten,  48  K  E.  186 ;  Sheel  v.  Appleton,  5  N.  W.  27 ; 
AiLstin  V.  Colgate,  27  S.  W.  896;  Scoville  v.  Salt  Lake 
City,  39  Pac.  481.  If  the  court  had  instructed  the  jury 
that,  in  the  event  they  found  that  the  defect  had  existed 
only  twenty-nine  days,  they  should  find  that  the  city  had 
no  notice,  unquestionably  it  would  have  been  error,  be- 
cause it  is  for  the  jury,  not  the  court,  to  fix  the  time  from 
which  to  assume  notice.  For  the  same  reason  the  court 
had  no  right  to  charge  the  jury  in  effect  (as  was  done 
here)  that,  if  they  found  that  the  defect  had  existed  thirty- 
two  days,  they  must  assume  that  the  city  had  notice. 

Mount  &  Merritt,  for  respondent : 

The  question  of  notice  was  submitted  to  the  jury  by  the 
instruction  upon  the  issue,  and  they  found  that  there  was 
constructive  notice  to  the  city.  The  court  did  not  by  this 
instruction  invade  the  province  of  the  jury,  by  saying  that 
the  evidence  in  the  case  showed  notice,  but  left  the  ques- 
tion of  fact  as  to  notice  to  the  jury.  We  submit  that  this 
instruction  left  for  the  jury  to  find  whether  or  not  there 
was  actual  notice,  or  whether  there  was  constructive  notice. 
The  jury,  under  the  evidence,  might  find  that  there  was 
no  actual  notice,  but  they  had  a  right  to  take  into  consider- 
ation all  the  circumstances  surrounding  the  condition  of 
the  walk,  the  travel  over  it,  its  location  with  reference  to 
the  travel,  and  determine  from  all  the  circumstances 
whether  the  city  should  have  had  notice  of  it  or  not.  We 
contend  that  whether  this  state  of  affairs  existed  one  day, 
or  one  month  or  more,  was  a  question  to  be  considered  by 
the  jury,  in  order  to  determine  whether,  under  the  circum- 
stances, the  city  was  negligent.  McQuillan  v.  Seattle,  13 
Wash..  600;  Sioux  City  &  P.  iJ.  iJ.  Co.  v.  Stout,  17  Wall. 
657  (21  L.  ed.  745)  ;  Naylor  v.  Mountain  Stone  Co.,  35 
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Pac-   509;   2  Dillon,  Municipal  Corporations   (4tli  ed.) 
§  1026. 

The  undisputed  evidence  in  the  case  shows  that  the  side- 
walk was  out  of  repair  from  one  to  four  months.  As  a 
matter  of  law,  where  there  is  no  contradiction  as  to  the 
length  of  time,  the  question  as  to  the  reasonableness  of  that 
time  becomes  one  for  the  court.  Oregg  v.  Beane,  69  Vt. 
22;  Martin-Barris  Go.  v.  Jackson,  48  N.  Y.  Supp.  586; 
Leonard  v.  Olson,  99  Iowa,  162  (61  Am.  St.  Rep.  230, 
35  L.  R.  A.  381) ;  La  Porte  v.  Wells,  Fargo  &  Co/s  Ex- 
press Co.,  48  N".  Y.  Supp.  292;  Wiggans  v,  Burkham,  10 
Wall.  129  (19  L.  ed.  884). 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Respondent  recovered  judgment  for  dam- 
ages for  injury  to  her  person  occasioned  by  a  defective 
sidewalk  on  Pine  street  in  the  city  of  Spokane.  The  de- 
fect was  a  broken  board.  The  respondent,  in  company 
with  two  other  ladies,  was  walking  over  the  sidewalk  on 
the  12th  of  July,  1897,  and  one  of  her  companions  stepped 
on  a  broken  plank  in  such  a  way  as  to  cause  the  broken 
plank  to  rise  and  trip  her,  causing  her  to  fall,  from  which 
she  was  injured.  There  seems  to  be  no  discussion  here 
over  the  amount  of  the  damages  awarded  for  the  injuries. 
There  is  substantial  testimony  to  sustain  respondent's  com- 
plaint. The  following  instruction  by  the  court  is  assigned 
as  error: 

"  Upon  the  question  of  notice  to  the  city,  the  court  in- 
structs you  that  if  you  find  from  the  evidence  that  the 
sidewalk  in  question  on  Pine  street  was  in  a  dangerous 
condition  at  the  time  of  the  injury  complained  of,  and 
had  been  in  that  condition  anywhere  from  one  to  four 
months  before  that  time,  then  I  instruct  you  that  it  is  not 
necessary  that  actual  notice  to  the  city  be  shown;  con- 
structive notice  is  sufficient.  If  such  condition  was  in 
existence  for  such  a  length  of  time  that  the  city  authori- 
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ties,  by  the  exercise  of  ordinary  diligence,  would  have  dis- 
covered it  in  time  to  prevent  the  accident,  the  city  can  not 
escape  liability  for  want  of  notice.  Under  such  circum- 
stances, the  law  imputes  notice  to  the  city.  Failure  to 
discover  and  remedy  a  dangerous  defect  in  a  public  side- 
walk or  street,  within  a  reasonable  time,  is  itself  negli- 
gence." 

The  instruction  submitted  to  the  jury  the  question  of 
constructive  notice.  The  court  seemed  to  assume  that,  if 
the  broken  plank  had  existed  in  the  sidewalk  for  from  one 
to  four  months  before  the  injury,  it  was  not  necessary  to 
show  actual  notice  to  the  appellant  city  of » such  defect; 
that  is,  that  constructive  notice  was  then  sufficient.  With 
this  meaning  attached  to  the  instruction,  it  was  not  erro- 
neous. 

In  Lorence  v.  Ellenshurg,  13  Wash.  341  (43  Pac.  20, 
52  Am.  St.  Rep.  42),  it  was  observed: 

"  Counsel  insists  that  there  is  no  proof  showing  that 
appellant  had  notice  of  the  defective  condition  of  the  side- 
walk. There  was  evidence  tending  to  show  that  the  walk 
had  remained  in  the  defective  condition  already  described 
for  three  or  four  months  preceding  the  time  of  the  injury. 
Actual  notice  was  not  necessary;  constructive  notice  is 
sufficient." 

The  court  there  quotes  the  following  from  Sutton  v. 
Snohomish,  11  Wash.  24  (39  Pac.  273,  48  Am.  St.  Rep. 

847): 

'*  If  this  dangerous  hole  .  .  .  was  in  existence 
for  such  a  length  of  time  that  the  city  authorities,  by  the 
exercise  of  ordinary  vigilance,  would  have  discovered  it  in 
time  to  prevent  the  accident,  the  city  cannot  escape  lia- 
bility for  want  of  notice.  Under  such  circumstances  the 
law  imputes  notice.  Failure  to  discover  and  remedy  a 
dangerous  defect  in  a  public  street  within  a  reasonable 
time  is  itself  negligence." 

Special  findings,  at  the  request  of  the  appellant,  were 
made  by  the  jury  as  follows : 
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"  1.  Was  there  any  defect  in  the  sidewalk  on  Pine 
street  where  it  is  claimed  the  plaintiff  sustained  the  in- 
juries which  caused  such  injuries?  If  so,  what  was  the 
defect  ? 

Answer.     Yes,  a  broken  board. 

1.   (a)     Was  such  defect  obvious  ? 

Answer.     Yes. 

1.  (b)  How  many  sidewalk  boards  were  broken,  if 
anv,  at  the  place  of  accident  ? 

Answer.     One. 

1.  (c)  How  many  breaks  were  in  the  board  which 
tripped  plaintiff,  if  she  was  tripped,  and  where  were  they  ? 

Answer.  One.  Between  the  outside  and  middle  stringer. 

2.  If  you  find  there  was  any  defect  in  the  sidewalk 
where  plaintiff  was  injured  and  which  caused  such  inju- 
ries, how  long  had  sudh  defect  in  the  walk  existed  before 
the  happening  of  the  accident  to  the  plaintiff  ? 

Answer.     One  month  or  more. 

4.  If  you  find  that  the  accident  to  the  plaintiff  was 
caused  by  a  broken  board  in  the  sidewalk  tipping  up,  state 
how  long  prior  to  the  happening  of  the  accident  said  board 
was  broken. 

Answer.     One  month  or  more.'' 

There  was  testimony  tending  to  support  these  special 
findings.  Thus,  the  question  of  implied  notice  was  prop- 
erly submitted  to  the  jury.  The  instructions  contain  no 
reversible  error.  The  verdict  of  the  jury  is  conclusive,  and 
it  is  not  deemed  profitable  to  review  other  and  minor  objec- 
tions made  by  appellant. 

The  judgment  is  affirmed. 

60BD9N,  C  J.,  and  Andkbs,  Fullebton  and  Dunbar, 
JJ.,  eoneiir. 
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[No.  8078.    Decided  April  22,  ISW.]  v 

2f    82 

?^__5»i  Chehatjs  County,  JRespovdent,  v.  J.  A.  Hutohbson, 

Appellant, 

COUNTIES — CONTRACTS  UNDER  INVALID  LAW — ^ESTOPPEL. 

The  fact  that  county  commissioners  entered  into  a  contract 
with  the  county  superintendent  for  certain  senricee  and  audited 
and  allowed  his  claims  therefor,  by  virtue  of  the  authority  of  a 
statute  which  was  subsequently  declared  unconstitutional,  would 
not  estop  the  county  from  disputing  the  validity  of  the  warrants 
issued  in  payment  of  such  claims,  since  the  contract  would  be 
void  ab  initio  by  reason  of  the  original  lack  of  authority  upon  the 
part  of  the  commissioners. 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon. 
Charles  W.  HoDGDoisr,  Judge.    Affirmed. 

J,  A.  Hutcheson,  for  appellant : 

It  is  an  equitable  and  just  rule  that  where  there  is  a 
doubt  in  regard  to  the  construction  of  a  statute  regarding 
the  compensation  of  officers,  the  construction  most  favor- 
able to  the  officer  should  be  adopted.  United  States  v. 
Averill,  4  Utah,  416 ;  United  States  v,  Morse,  3  Story,  87 ; 
Butler  V.  United  States,  23  Ct.  CI.  162.  No  law  should 
be  adjudged  unconstitutional,  unless  clearly  in  violation 
of  the  constitution.  Nelson  v,  Troy,  11  Wash.  435 ; 
Reeves  v.  Anderson,  13  Wash.  17 ;  Lytle  v.  Halff,  12  S.  W. 
610;  People  v.  Supervisors,  17  N.  Y.  241.  A  law  allow- 
ing an  officer  his  expenses  and  disbursements  i^  not  in 
violation  of  constitutional  provisions  requiring  compenBa- 
tion  by  salary,  or  forbidding  an  increase  of  salary  during 
his  term,  even  if  enacted  after  he  has  entered  upon  the 
duties  of  his  office.  Briscoe  v.  Clarh  County,  95  HI.  309 ; 
La  Salle  County  v.  Milligan,  143  HI.  321 ;  State  v.  Cun- 
ningham, 51  K  W.  1133 ;  State  v.  Holladay,  67  Mo.  64. 

All  the  rules  of  equitable  estoppel  should  be  applied  to 
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the  county  as  to  an  individual.  2  Dillon,  Municipal  Cor- 
porations, §  675;  Cincinnati  v.  EvanSj  5  Ohio  St.  594; 
Chicago  &  N.  W.  By.  Co.  v.  People,  91  HI.  254.  This  is 
•especially  so  where  the  county  has  encouraged  the  expendi- 
tures. Waterloo  v.  Union  Mill  Co.,  72  Iowa,  440 ;  Logan 
County  V.  Lincoln,  81  111.  159 ;  Commissioners  of  Lucas 
County  V.  Hunt,  5  Ohio  St.  488  (67  Am.  Deo.  803). 
Decisions  of  the  higher  courts  have  no  such  ex  post  facto 
effect  as  to  invalidate  settlements  and  contracts  made  in 
•compliance  with  a  law  in  force  when  they  are  made,  even 
though  such  law  is  thereafter  adjudged  invalid.  Bank  of 
United  States  v.  Daniel,  12  Pet.  32  (9  L.  ed.  989) ;  Lyon 
V.  Bichmond,  2  Johns.  Ch.  51;  Cooley  v.  Calaveras 
bounty,  53  Pac.  1075. 

W.  H.  Abel,  Prosecuting  Attorney,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Rbavis,  J. — ^Action  by  Chehalis  county  to  enjoin  the 
payment  of  county  warrants  issued  to  appellant  as  county 
superintendent  in  payment  for  visiting  county  schools. 
Appellant  was  superintendent  of  the  county  schools  of  the 
county  from  January,  1893,  to  January,  1897,.  and  during 
that  time  filed  itemized  claims  for  which  the  warrants  in 
question  were  issued,  claiming  three  dollars  for  each  school 
visited,  and  mileage  at  the  rate  of  ten  cents  per  mile  for 
each  mile  necessarily  traveled  in  making  such  visits. 
There  is  no  controversy  here  with  reference  to-  mileage. 
The  claims  were  r^ularly  allowed  by  the  board  of  county 
-commissioners  and  warrants  issued  thereon  by  the 
auditor.  The  complaint  alleges  that  the -warrants,  so  far 
as  based  on  the  visits,  were  void,  and  prays  to  have  them 
adjudged  void  and  canceled.  A  demurrer  to  the  complaint 
Tv^as  overruled  and  the  answer  set  up  that  the  visits  were 
.made  and  the  distance  traveled  at  great  expense,  as  charged 
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in  the  respective  claims ;  set  up  that  the  county  embraced 
a  large  area  of  heavily  timbered  country,  traversed  by 
many  rivers;  that  the  roads  were  poor,  and  that  it  was 
very  expensive  traveling ;  and  also  that  the  board  of  county 
commissioners  had  represented  to  appellant  that  he  would 
be  paid  the  three  dollars  for  each  school  visited;  that  it 
had  been  the  custom  of  the  commissioners  to  allow  such 
payment  to  the  county  superintendent  and  allow  such 
claims  from  time  to  time,  and  that  appellant,  relying  on 
the  provisions  of  the  law  then  in  force  and  the  representa- 
tions of  the  board  of  commissioners  and  of  like  boards 
throughout  the  state,  made  the  visits  to  the  schools  of  his. 
comity  as  often  as  necessary.  The  superior  court  adjudged 
the  warrants  which  are  unpaid,  in  so  far  as  they  are  based 
on  charges  of  three  dollars  for  each  school  visited,  to  be 
void  and  canceled. 

In  the  case  of  Cox  v.  Holmes,  14  Wash.  255  (44  Pac. 
262),  decided  in  March,  1896,  it  was  determined  that^ 
under  art.  11,  §  8,  of  the  constitution,  providing  that  the 
legislature  shall  fix  the  compensation  by  salaries  of  all 
county  officers  except  certain  enumerated  ones,  the  pro- 
visions contained  in  Laws  1890,  p.  361,  §  17,  providing^ 
that  the  county  superintendent  shall  receive  compensation 
at  the  rate  of  three  dollars  for  each  school  visited,  are 
invalid.  But  the  main  contention  of  appellant  here  is. 
that,  though  the  statute  directing  the  allowance  by  the 
county  board  of  three  dollars  for  each  school  visited  was 
invalid,  because  in  conflict  with  the  constitution,  yet  the 
county  board  having  agreed  before  the  services  were  per- 
formed to  make  such  allowance,  and  having  thereafter 
duly  audited  and  allowed  appellant's  claim,  the  subsequent 
decision  that  the  statute  was  unconstitutional  should  not 
affect  the  validity  of  his  warrants,  and  contends  that  the 
county  is  estopped  from  questioning  their  validity. 
Authorities  are  cited  approving  the  principle  that,  when 
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contracts  are  made  bj  individuals  under  an  invalid  law, 
the  subsequent  declaration  of  its  invalidity  will  not  change 
the  relation  of  the  parties  under  the  contract,  and  that  an 
estoppel  arises  in  favor  of  the  one  claiming  rights  under 
such  contract,  and  that,  where  such  contracts  are  per- 
formed, the  subsequent  declaration  of  the  invalidity  of  the 
statute  will  not  affect  the  parties  to  them ;  and  this  is  un- 
doubtedly the  rule.  But  a  different  question  is  presented 
here.  If  there  is  an  original  lack  of  authority  upon  the 
part  of  the  board  of  county  commissioners  to  make  an 
agreement  to  pay  for  visiting  schools,  then  such  contract 
is  void  ab  initio;  and  likewise  if  there  existed  no  power 
on  the  part  of  the  board  to  allow  appellant's  claim  of  three 
dollars  for  each  school  visited,  it  is  void,  and  the  county 
is  not  estopped.  The  ground  of  this  rule  is  that  the  acts 
of  its  officers  are  unauthorized  and  void,  and  that  one  deal- 
ing with  them  is  bound  to  take  notice  of  the  extent  of  their 
powers.  In  2  Herman  on  Estoppel,  p.  1365,  it  is  ob- 
served: 

*^  The  true  principle  in  such  cases  is  well  settled  that 
one  cannot  do  indirectly,  what  cannot  be  done  directly, 
and,  where  there  is  no  power  or  authority  vested  by  law 
in  officers  or  agents,  no  void  act  of  theirs  can  be  cured  by 
aid  of  the  doctrine  of  estoppel.  Where  there  is  power, 
and  it  is  irregularly  exercised,  or  there  are  defects  and 
omissions  in  exercising  the  authority  conferred  by  law, 
the  doctrine  of  equitable  estoppel  may  well  be  applied  by 
courts. '^ 

In  the  case  at  bar  the  board  of  county  commissioners, 
the  agents  of  the  county,  were  without  authority,  because 
restricted  by  the  constitution,  to  make  a  contract  with  ap- 
pellant to  pay  him  three  dollars  for  each  school  that  he 
visited.  The  same  want  of  authority  existed  to  audit  and 
allow  a  claim  for  such  services  under  the  invalid  statute ; 
and  under  well  settled  principles,  from  which  the  court 
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cannot  depart,  the  county  is  not  estopped  by  the  unauthor- 
ized acts  of  its  agents. 

The  judgment  of  the  superior  court  is  therefore  affirmed. 

DuNBAB,  FuLLEBTON  and  Anders,  JJ.,  concur. 


[No.  8111.    Decided  April  22,  1899.1 

a«  3io|  Anna  M.  Dow,  Appellant,  v.  C.  C.  Dempsey,  RespondenL 

FBATJDULENT  CONVEYANCES — ^BIGHTS  OF  PABTIES — ^IWSTRUCTIONS. 

Upon  an  issue  as  to  whether  an  attempted  transfer  of  property 
by  a  debtor  in  failing  circumstances  was  to  a  bona  fide  creditor 
or  merely  to  protect  the  debtor  against  creditors,  error  cannot  be 
predicated  upon  an  instruction  charging  the  jury  that,  if  the 
transfer  was  made  for  the  purpose  of  protecting  the  interest  of 
the  debtor,  it  was  not  a  sale  and  could  not  protect  the  transferee 
in  the  possession  of  the  property,  when  the  court,  elsewhere  in  ita 
instructions,  fully  charged  as  to  the  right  of  a  failing  debtor  to 
prefer  creditors  and  that  a  preferred  creditor  would  not  be  af- 
fected by  the  debtor's  fraud  in  making  the  transfer  with  intent 
to  defraud  other  creditors,  if  the  one  preferred  did  not  know  oU 
and  participate  in,  the  fraud. 

SAME. 

Where  the  hona  fides  of  a  sale  between  a  debtor  and  an  alleged 
creditor  is  in  issue,  evidence  tending  to  establish  a  partnership 
between  them  falls  within  the  issues,  for  the  purpose  of  estab- 
lishing that  the  transfer  was  fraudulent  as  to  creditors;  and 
where  there  is  some  evidence  as  to  the  existence  of  such  a  part- 
nership, it  is  not  error  for  the  court  to  charge  the  jury  as  to  what 
constitutes  partnership. 

PARTNERSHIP — WHEN  ARISES — ^AGREEMENT  TO  SHARE  PROFITS. 

Where  two  persons  agree  to  engage  in  a  joint  adventure,  one 
to  furnish  the  capital,' the  other  the  skill  and  labor,  and  both  to 
share  the  profits,  nothing  being  said  about  losses,  the  law  pre- 
sumes an  agreement  to  share  the  losses  also. 

REPLEVIN — NECESSITY  FOR  DEMAND — ^INSTRUCTIONS. 

In  an  action  of  replevin  to  recover  from  a  sheriff  goods  alleged 
to  have  been  wrongfully  seized  by  him,  a  charge  to  the  Jury  that 
if  there  was  a  demand  made  upon  the  sheriff  for  the  goods  after 
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he  had  turned  the  property  over  to  a  receiyer  and  no  longer  had 
them  In  his  possession,  then  the  verdict  should  be  for  defendant, 
is  not  erroneous  on  the  ground  of  assuming  that  it  was  necessary 
for  plaintiff  to  prove  a  demand,  in  order  to  recover,  when  the 
instructions  have  already  fully  and  clearly  stated  to  the  Jury  the 
principles  of  law  governing  cases  where  demand  is  necessary  and 
where  it  is  not 

REPLEVIN  AND  TROVER  DISTINCT  ACTIONS. 

Where  in  an  action  of  replevin  it  appears  that  the  defendant 
was  not  in  possession  of  the  property  claimed  at  the  time  of  de- 
mand or  the  commencement  of  the  action,  plaintiff  cannot  re- 
cover; and  the  fact  that  In  such  an  action  a  recovery  of  the  value 
of  the  property  is  sought,  in  case  delivery  cannot  be  had,  would 
not  warrant  plaintiff  in  treating  the  action  as  one  for  the  con- 
version of  the  property. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leander  H.  Prathbr,  Judge.    Affirmed. 

Belden  &  Belden  and  Crow  &  Williams,  for  appellant. 
Charles  P.  Lnind  and  Samuel  R,  Stem,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fui-LERTON,  J. — The  record  discloses  the  following 
facts:  For  some  time  prior  to  February  2,  1898,  one 
H.  C.  Jeffers  was  running  a  merchandise  store  in  the  city 
of  Spokane,  Spokane  county,  Washington,  under  the  name 
of  the  Spokane  Notion  Company.  He  had  become  heavily 
involved  for  goods  purchased,  and  also  claimed  to  be  owing 
the  appellant,  who  is  his  mother-in-law,  some  $1,845,  for 
money  borrowed.  Shortly  prior  to  the  date  mentioned, 
one  of  these  creditors  brought  an  action  against  Jeffers 
for  a  small  amount,  and  Jeffers  consulted  an  attorney  as 
to  the  best  method  of  securing  the  appellant  in  the  amount 
due  her,  suggesting  giving  a  bill  of  sale  or  chattel  mort- 
gage covering  his  stock  of  goods  and  fixtures.  Nothing, 
however,  was  done  in  this  regard,  and  Jeffers  left  shortly 
after,  going  to  California,  for  what  purpose  is  not  made 
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to  appear,  leaving  his  business  in  charge  of  his  clerk.  On 
February  1,  1898,  the  attorney  whom  Jeffers  had  con- 
sulted, learning  that  others  of  Jeffers'  creditors  were 
threatening  suits  and  attachments,  sent  him  a  telegram  as 
follows : 

"Attachment  threatened.  Shall  we  deliver  stock  to  Mrs. 
Dow  as  your  agent  ?    Wire  answer." 

To  this  Jeffers  replied : 

"  You  have  consent  to  act  as  you  see  fit  to  protect  my 
interest.    Deliver  stock  as  suggested.    Wire  Los  Angeles." 

It  is  not  made  entirely  clear  whether  the  attorney  repre- 
senting Jeffers  called  on  the  appellant  prior  or  subsequent 
to  the  time  of  these  telegrams,  but  it  is  shown  that  he  pro- 
cured from  her  at  some  time  the  written  evidences  of  appel- 
lant's claim  against  Jeffers. 

On  the  morning  of  Febniary  2,  1898,  appellant  and 
the  attorney  went  to  the  store  of  Jeffers,  where  some  con- 
versation was  had  as  to  the  value  of  the  goods  and  as  to  the 
amount  of  credit  Jeffers  should  receive  for  the  transfer 
of  the  stock.  The  parties  agreed  upon  $750,  and  the 
clerk,  at  the  request  of  the  attorney,  handed  appellant  the 
key  to  the  store,  the  attorney  saying,  "Mrs.  Dow,  I  deliver 
you  this  entire  stock  of  goods  and  fixtures  in  consideration 
of  $750,  to  be  applied  upon  the  indebtedness  of  Mr. 
Jeffers."  The  appellant  assumed  charge  of  the  property 
at  once,  and  proceeded,  with  the  clerk,  to  take  an  inventory 
of  the  stock.  On  the  same  day  one  B.  Hart,  a  creditor  of 
Jeffers,  brought  an  action  against  him,  in  which  an  attach- 
ment was  issued  and  placed  in  the  hands  of  the  respondent, 
for  service,  the  respondent  being  at  that  time  sheriff  of 
Spokane  county.  The  respondent  executed  the  writ  by 
levying  upon  the  stock  of  goods  and  fixtures,  taking  them 
from  the  possession  of  the  appellant.  On  the  4:th  day  of 
February,  in  the  action  of  B.  Hart  against  Jeffers,  the 
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plaintiff  applied  for  and  procured  the  appointment  of  a 
receiver  for  the  attached  property.     The  receiver  duly 
qualified,  and  the  respondent,  upon  the  order  of  the  court, 
turned  the  attached  property  over  to  him.     The  receiver, 
pursuant  to  subsequent  orders  of  the  court,  sold  and  dis- 
posed of  the  property,  and  on  the  26th  day  of  February, 
1898,  filed  his  report,  showing  the  sale  of  the  goods  by 
him,  the  payment  of  the  claim  of  B.  Hart,  the  costs  of 
receivership,  and  a  balance  in  his  hands  unexpended.  The 
court  approved  his  account,  and  directed  that  the  balance 
be  paid  to  the  clerk  of  the  court,  and  that  the  receiver  be 
discharged.     The  appellant  began  this  action  against  the 
respondent  on  the  19th  day  of  March,  1898,  to  recover  the 
possession    of    the    property    attached.      The    complaint 
alleges  ownership  of  the  property  by  the  appellant,  its 
value,  that  the  respondent  wrongfully  and  without  appel- 
lant's consent  took  possession  of  the  same,  and  still  wrong- 
fully and  without  her  consent  detains  it;  that  before  the 
commencement  of  the  action  she  demanded  of  respondent 
possession  of  the  personal  property,  which  demand  was 
refused;  and  demands  judgment  against  respondent  for 
the  recovery  of  the  possession  of  said  personal  property, 
or,  in  ease  delivery  thereof  cannot  be  had,  judgment  for 
its  value;  the  complaint  being,  in  form,  that  commonly 
used  in  this  state  for  the  recovery  of  specific  personal 
property.     The  respondent  answered,  denying  generally 
the  allegations  of  the  complaint;  and,  for  a  separate  and 
affirmative  defense,  alleged  that  the  property  attached  was 
the  property  of  Jeffers ;  that  the  sale  to  the  appellant  was 
a  pretended  sale,  and  made  for  the  purpose  of  placing  the 
property  beyond  the  reach  of  the  creditors  of  JeflFers ;  that 
the  appellant  was  never  the  owner  of  the  property  or  any 
part  thereof,  and  set  out  the  action  of  B.  Hart  against 
Jeffers,  the  seizure  of  the  property  under  writ  of  attach- 
ment issued  in  that  action,  the  appointment  of  the  receiver, 
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the  delivery  of  the  property  attached  by  the  respondent  to 
the  receiver,  the  report  and  account  of  the  receiver,  its 
approval  by  the  court  and  the  receiver's  discharge ;  alleges 
that  appellant  had  full  notice  and  knowledge  of  all  the 
said  proceedings,  and  had  made  no  claiiQ  or  demand  upon 
said  receiver  for  any  of  said  property.  The  reply  of  the 
appellant  was  a  general  denial  of  the  new  matter  contained 
in  the  answer.  On  the  issues  thus  made  a  trial  was  had^ 
which  resulted  in  a  verdict  and  judgment  for  the  defend- 
ants.   From  that  judgment  this  appeal  is  taken. 

The  appellant  assigns  error  upon  the  court's  charge  to 
the  jury.  The  parts  of  the  charge  excepted  to  are  as 
follows : 

"  I  charge  you  that  if  the  transfer,  if  there  was  such  a 
transfer,  was  made  for  the  purpose  of  protecting  the  in- 
terest of  Jeffers,  that  it  was  not  a  sale  and  could  not  pro- 
tect Mrs.  Dow  in  the  possession  of  the  property,  or  protect 
the  property  from  the  attachment  of  creditors." 

"  I  charge  you  farther  that  if  JeflFers  was  to  furnish  the 
labor  and  Mrs.  Dow  was  to  furnish  the  capital  and  then 
they  two  were  to  divide  the  profits  of  the  business,  that 
that  would  make  them  partners,  and  a  transfer  from 
Jeffers  to  Dow  would  not  protect  Mrs.  Dow  in  the  posses- 
sion of  the  property,  nor  protect  the  property  against  the 
attachment  of  creditors." 

''  I  charge  you,  providing  you  should  find  that  the  prop- 
erty did  at  that  time  belong  to  the  plaintiff,  she  was  en- 
titled to  the  possession.  If  you  should  find  from  the  evi- 
dence that  there  was  a  demand  made,  but  it  was  made 
after  Mr.  Dempsey  had  turned  the  property  over  to  a  re- 
ceiver, and  that  at  that  time  he  did  not  have  the  property 
in  his  possession,  and  could  not  have  responded  to  the 
demand,  then  you  will  have  to  find  for  defendant." 

1.  The  appellant  argues  that  the  first  of  these  instruc- 
tions is  erroneous  and  does  not  correctly  state  the  law,  be- 
cause it  is  immaterial  what  Jeffers'  purpose  was  in  making 
the  transfer,  provided  the  appellant  acted  in  good  faith 


DOW  V.  DEMPSEY.  91 


April,  1899 .]       Opinion  of  the  Court  —  Fullebton  ,  J. 

jmd  was  herseK  guilty  of  no  fraud ;  that  if  appellant  took 
the  property  for  the  purpose  of  paying  a  bona  fide  pre- 
existing deht,  and  no  secret  trust  existed  by  which  Jeffers 
retained  ownership  of,  or  control  over,  the  property,  the 
sale  is  valid,  notwithstanding  Jeffers  may  have  had  some 
interest  to  protect  which  induced  him  to  make  the  trans- 
fer; and  that  the  effect  of  the  instruction  is  to  deny  the 
right  of  a  debtor  in  failing  circumstances  to  prefer  a 
creditor. 

In  determining  whether  the  charge  of  the  court  to  the 
jury  be  erroneous,  the  real  inquiry  is  not,  we  apprehend, 
what  construction  may  be  put  upon  the  language  used,  but 
is,  rather,  what  did  the  jury  understand  the  court  to  mean 
by  the  language  used.  To  ascertain  this  meaning  an  ap- 
pellate court  must  put  itself  in  the  situation  of  the  jury ; 
it  must  look  to  the  issues  before  the  jury,  to  the  evidence 
offered  by  either  party  upon  those  issues,  and  to  the  charge 
of  the  court  as  a  whole.  In  the  present  case,  whether 
there  was  a  sale  from  Jeffers  to  appellant  and  whether,  if 
one  was  made,  it  was  made  in  good  faith,  or  in  fraud  of 
creditors  and  in  the  interest  of  Jeffers,  were  questions 
directly  in  dispute,  on  which  the  appellant  maintained 
both  the  sale  and  the  good  faith  of  the  transaction,  and 
the  respondent  contended  to  the  contrary.  To  sustain 
her  contention  the  appellant  put  in  evidence  the  telegrams 
above  mentioned,  her  good  faith,  Jeffers'  indebtedness  to 
her,  his  previously  expressed  desire  to  prefer  her  to  his 
other  creditors,  and  such  of  the  surrounding  circumstances 
as  she  deemed  material.  These  telegrams,  it  will  be  no- 
ticed, are  ambiguous,  or  at  least  capable  of  different  con- 
structions. The  respondent  contended  that  the  very  words 
of  the  telegram  from  Jeffers  to  the  attorney — "You  have 
authority  to  act  as  you  see  fit  to  protect  my  interest" — 
shows  that  no  bona  fide  sale  was  intended,  but  that  the 
only  authority  meant  to  be  conferred  on  the  attorney  was 
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authority  to  put  the  property  beyond  the  reach  of  Jeffers' 
creditors ;  and  in  support  of  this  he  put  in  evidence  the 
indebtedness  of  Jeffers,  his  conduct,  and  such  of  the  cir- 
cumstances surrounding  the  transaction  as  he  thought  to 
his  interests.  It  thus  became  the  duty  of  the  court  to 
charge  the  jury  upon  both  branches  of  this  issue.  This 
the  court  did,  using  the  following  language : 

"  Now,  gentlemen,  I  charge  you  that  a^  failing  debtor 
has  a  right  to  prefer  a  creditor,  if  it  is  done  in  good  faith 
and  not  for  the  purpose  of  defrauding  other  creditors. 
I  charge  you,  further,  that,  so  far  as  the  question  of  fraud 
is  concerned,  it  would  not  make  any  difference  what  the 
fraudulent  intent  of  Jeffers  was,  unless  you  find  from  the 
evidence  that  Mrs.  Dow  knew  of  that  fraudulent  intent 
and  participated  in  the  fraud.  I  charge  you  that  the 
transfer  of  the  property  merely  to  Mrs.  Dow,  as  Jeffers' 
agent,  would  not  be  such  a  sale  as  would  protect  Mrs.  Dow 
in  the  possession  of  the  property,  or  protect  it  from  the 
attachment  of  creditors.  I  charge  you  that  if  the  transfer, 
if  there  was  such  a  transfer,  was  made  for  the  purpose  of 
protecting  the  interest  of  Jeffers,  that  it  was  not  a  sale, 
and  would  not  protect  Mrs.  Dow  in  the  possession  of  the 
property,  or  protect  the  property  from  the  attachment  of 
creditors." 

From  this  it  is  evident  that  the  jury  could  not  have 
understood  the  court  to  mean,  by  the  paragraph  excepted 
to,  that  a  debtor  in  failing  circumstances  could  not  prefer 
a  creditor,  or  that  fraud  on  the  part  of  Jeffers,  not  par- 
ticipated in  by  the  appellant,  would  avoid  the  sale;  for 
the  court  charged  to  the  contrary,  in  plain  and  express 
language.  As  thus  narrowed,  the  court's  language  becomes 
plain.  It  simply  announces  the  familiar  rule  that  the 
transfer  must  not  have  had  for  its  sole  purpose  the  protec- 
tion of  Jeffers'  property  against  the  claims  of  his  creditors. 

2.  The  second  instruction  complained  of  correctly  de- 
fines a  partnership.  It  is  true,  no  mention  is  made  of 
losses  in  the  definition,  but  this  does  not  render  it  incom- 
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plete.  If  two  persons  agree  to  engage  in  a  joint  adven- 
ture, one  to  furnish  the  capital  and  the  other  the  skill  and 
labor,  and  both  are  to  share  the  profits,  the  law  presumes  an 
agreement  to  share  the  losses  also,  for  there  is  no  more 
reason  to  hold  that  the  one  should  bear  them  than  the  other. 

"  Except  in  cases  specially  provided  for  by  statute,  an 
agreement  to  share  profits,  nothing  being  said  about  losses, 
amounts  prima  facie  to  an  agreement  to  share  losses  also ; 
for  it  is  but  fair  that  the  chance  of  gain  and  of  loss  should 
be  taken  by  the  same  persons ;  and  it  is  natural  to  suppose 
that  such  was  their  intention  if  they  have  said  nothing  to 
the  contrary."     Lindley,  Partnership,  p.  12. 

It  is  not  denied  that  an  agreement  may  be  made,  by  the 
terms  of  which  one  party  may  furnish  another  a  certain 
amount  of  capital  to  be  used  in  a  business  conducted  by 
the  other,  and  receive  as  compensation  for  the  advance- 
ment a  share  of  the  profits  of  the  business,  without  creat- 
ing the  partnership  relation ;  nor  is  it  denied  that  a  clerk, 
agent  or  employee  may  not  receive  a  fixed  proportion  of 
the  profits  of  a  business  as  compensation  for  services  with- 
out becoming  a  partner  in  the  enterprise.  Cases  of  this 
kind,  however,  do  not  change  the  rule  itself,  but  are  excep- 
tions to  it  arising  out  of  the  express  agreement  of  the 
parties. 

It  is  further  contended  that  this  instruction  is  erroneous 
because  there  was  no  evidence  before  the  jury  tending  to 
show  that  appUant  had  any  interest  in  the  business  con- 
ducted by  Jeffers ;  and  that,  even  admitting  there  was  such 
evidence,  the  instruction  was  too  general,  in  that  it  did  not 
call  the  attention  of  the  jury  to  the  fact  that  the  money 
may  have  been  furnished  as  an  advancement,  and  a  share 
of  the  profits  taken  in  lieu  of  interest,  and  with  no  intent 
to  create  a  partnership.  We  cannot  agree  with  either 
contention.  There  was  undoubtedly  some  evidence  before 
tlie  jury  from  which  they  could  have  found  that  the  appel- 
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lant  was  a  partner  in  the  business  conducted  by  Jeffers. 
And,  while  it  would  have  been  proper  for  the  court  to  have 
called  the  jur/s  attention  to  the  matter,  the  omission  of 
which  is  complained  of,  it  is  not  reversible  error  to  omit 
to  do  so. 

"  If  the  instruction  was  too  general  in  its  terms,  it  was 
*the  duty  of  the  appellant  to  ask  the  court  to  make  it  more 
specific,  instead  of  merely  objecting  to  it  in  the  form  as 
given."  Andees^  J.,  in  Enoch  v,  Spokane  Falls  &  North- 
em  Ry.  Co.,  6  Wash.  393  (33  Pac.  966). 

See,  also,  Box  v.  Kelso,  5  Wash.  360  (31  Pac.  973)  ; 
Brotvn  v.  PoHer,  7  Wash.  327  (34  Pac.  1105). 

The  question  whether  or  not  there  was  a  sale  of  the 
property  from  Jeffers  to  appellant,  or,  if  one  was  made, 
whether  it  was  bona  fide  as  to  creditors,  was  directly  in 
issue  by  the  pleadings.  Under  these  issues  it  was  com- 
petent to  prove  a  partnership  in  the  property  between  the 
parties  making  and  receiving  the  transfer,  for  the  purpose 
of  showing  that  such  transfer  was  void  as  to  creditors. 
Hence  it  was  not  error  for  the  court  to  give  the  instruction 
complained  of  because  without  the  pale  of  the  issues. 

3.  Counsel  for  appellant  insist  that  the  last  of  the 
instructions  excepted  to  is  erroneous  for  the  reason  that 
it  assumes  that  it  was  necessary  for  appellant,  in  order  to 
recover,  to  prove  a  demand,  while  the  law  is  that  demand 
is  necessary  only  in  those  cases  where  the  holder  came 
rightfully  in  possssion  of  the  property,  and  the  wrong  con- 
sists in  detaining  the  property  after  his  right  to  the  posses- 
sion has  ceased.  This  view,  we  think,  mistakes  the  mean- 
ing of  the  instruction.  In  the  paragraph  of  the  charge 
immediately  preceding  the  one  in  question,  the  trial  judge 
fully  and  clearly  stated  to  the  jury  the  principles  of  law 
governing  cases  where  demand  is,  and  where  it  is  not, 
necessary.  There  the  jury  were  distinctly  told  that  if 
they  found  from  the  evidence  that  the  appellant  was  in 
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possession  of  the  property  at  the  time  the  respondent 
seized  it  under  the  writ  of  attachment,  and  was  in  fact 
the  owner  and  entitled  to  the  possession  of  the  property, 
such  seizure  was  wrongful,  and  no  demand  was  necessary 
in  order  to  enable  the  appellant  to  recover.  It  is  clear 
from  this,  and  it  seems  to  us,  also,  from  the  very  language 
of  the  instruction  complained  of,  that  the  trial  judge  meant 
to  announce  to  the  jury  the  rule  that  recovery  cannot  be 
had  in  this  form  of  action  imless  at  the  time  the  action  was 
commenced  the  property  was  in  possession  of  the  respond- 
ent,— giving  the  appellant  the  benefit  of  the  modification 
of  the  rule,  to  wit,  that  the  action  will  be  deemed  com- 
menced at  the  time  demand  is  made  for  the  return  of  the 
property. 

But,  counsel  say,  conceding  this,  the  instruction  is  erro- 
neous, because  the  complaint  states  a  cause  of  action  in 
trover,  as  well  as  replevin,  and  the  instruction  is  inappli- 
cable to  an  action  in  trover.  This  instruction  is  not  erro- 
neous. The  primary  object  of  the  action  of  claim  and 
delivery,  under  the  code,  is  to  recover  the  possession  of 
personal  property  in  specie,  and  the  gist  of  the  action  is 
the  wron^ul  detention  of  the  property  by  the  defendant. 
In  such  an  action  it  is  necessary  for  the  complainant,  in 
order  to  state  a  cause  of  action,  to  allege  that  the  property, 
recovery  of  which  is  sought,  is  wrongfully  detained  by  the 
defendant  (Bal.  Code,  §§  5418,  5419).  And  a  failure 
to  prove  the  allegation  must  of  necessity  be  a  fatal  vari- 
ance. True,  the  action  has  as  its  secondary  object  the 
recovery  of  the  value  of  the  property  in  case  delivery  can- 
not be  had,  but  the  purpose  of  this  is  to  prevent  the  action 
from  becoming  fruitless  or  ineffectual  by  reason  of  the 
property  being  lost,  destroyed  or  disposed  of  by  the  holder, 
after  action  brought.  It  never  becomes  the  primary  ob- 
ject of  the  action,  nor  does  it  change  the  action  into  one  for 
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damages  for  the  tortious  taking  and  conversion  of  personal 
property. 

That  a  distinction  exists  between  actions  of  claim  and 
delivery  under  the  code,  and  an  action  to  recover  damages 
for  the  tortious  taking  and  conversion  of  personal  prop- 
erty, has  always  been  recognized  by  this  court.  In  Daiv- 
son  V.  Baum,  3  Wash.  T.  464  (19  Pac.  46),  it  was  held 
that,  for  wrongs  of  the  character  here  complained  of,  the 
injured  party  has  a  choice  of  remedies,  among  which  are 
enumerated  the  action  in  the  nature  of  replevin  (the  pres- 
ent action),  and  trover  to  recover  the  value  of  the  prop- 
erty ;  and  that  judgment  in  one  form  of  action  is  a  bar  to 
relief  in  any  other.  This  case  was  cited  with  approval  in 
Scott  V.  McOraw,  3  Wash.  676  (29  Pac.  260),  and  the 
rule  therein  announced  approved,  the  court  saying: 

"  We  prefer  to  adopt  the  view  expressed  by  the  court  in 
Dawson  v.  Baum,  supra,  that  the  plaintiff  may  have  a 
choice  of  either  of  the  remedies  provided  by  statute,  but 
that  judgment  in  one  action  would  be  a  bar  to  relief  in  the 
other." 

The  distinction  here  pointed  out,  and  the  law  as  laid 
down  in  the  charge  of  the  court,  appears  to  be  abundantly 
sustained  by  authority.  In  Wells  on  Replevin,  §  134,  the 
author  says : 

"  It  is  also  a  rule  in  replevin  that  the  action  only  lie& 
against  a  defendant  who  is  in  possession  of  the  goods  at 
the  time  demand  is  made  or  suit  is  begun.  In  order  to 
hold  a  party  liable  for  immediate  delivery  of  the  goods, 
he  must  have  the  actual  or  constructive  possession  of  them 
at  the  time,  so  that  he  can  comply  with  the  demand  if 
made,  or  with  the  mandate  of  the  writ  for  deliverj^  if  it 
should  issue  against  him." 

In  Cobbey  on  Replevin,  §  61,  the  rule  is  stated  thus : 

^^  To  enable  plaintiff  to  maintain  an  action  for  the  recov- 
ery of  specific  personal  property,  the  defendant  must  be 
in  possession  thereof  at  the  commencement  of  the  action. 
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Where  the  petition  alleges  that  the  defendant  is  in  pos- 
session and  the  proof  shows  the  contrary,  there  is  such  a 
variance  between  the  allegations  and  the  proof  as  disabled 
plaintiflF  from  recovering." 

Mr.  Pomeroy,  speaking  of  the  action  to  recover  the  pos- 
session of  chattels  under  a  code,  says : 

"  The  common-law  rules  as  to  parties  defendant  in  an 
action  to  recover  possession  of  chattels  have  not  been  in 
any  manner  affected  by  the  new  procedure.  Such  actions 
must  be  brought  against  the  party  or  parties  in  actual 
possession  of  the  chattel  demanded  by  the  plaintiff.  If 
this  actual  possession  is  in  one,  he  must  be  the  sole  defend- 
ant, if  in  two  or  more  jointly, — as,  for  example,  in  a  part- 
nership,— ^they  must  all  be  made'  defendants."  Pomeroy, 
Code  Eemedies,  §  297. 

In  the  case  of  Willis  v.  De  Witt,  3  S.  Dak.  281  (52  N. 
W.  1090),  under  a  statute  almost  the  exact  counterpart 
of  our  own,  it  was  said : 

"  Our  Code  of  Civil  Procedure  contains  provisions  gov- 
erning the  action  for  the  recovery  of  specific  personal 
property  unlawfully  detained,  when  an  immediate  deliv- 
ery is  claimed  by  the  plaintiff  (Sections  4972-4983)  ;  and 
the  form  of  the  verdict  (Section  5063)  and  judgment  (Sec- 
tion 5099)  are  given.  But  these  provisions  do  not  recog- 
nize any  distinction  between  an  action  for  the  wrongful 
taking  and  unlawful  detention,  simply.  The  evident  de- 
sign of  the  lawmakers  was  that  this  action  should  take  the 
place  of  and  be  substituted  for  the  old  actions  of  replevin 
and  detinue.  The  action  under  the  Code  is  based  upon 
plaintiff's  right  to  the  possession  and  the  imlawful  deten- 
tion by  the  defendant.  This  is  made  quite  clear  from  the 
facts  required  to  be  stated  in  the  affidavit  for  the  inmae- 
diate  delivery  of  the  property,  if  an  immediate  delivery 
is  claimed.  The  affidavit  required  seems  to  be  the  same 
in  all  cases,  and  must  contain  the  statement  that  the  prop- 
erty 'is  wrongfully  detained  by  the  defendant.'  This 
affidavit  could  not  truthfully  be  made  by  a  party  unless 
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the  property  was  actually  or  constructively  in  the  posses- 
sion or  under  the  control  of  the  defendant  We  are  clearly 
of  the  opinion,  therefore,  that  when  it  appears,  from  the 
findings  of  a  referee,  verdict  of  a  jury,  or  evidence  in  the 
case,  that  the  specific  property  sought  to  be  recovered  is 
neither  actually  nor  constructively  in  the  possession  or 
under  the  control  of  the  defendant  when  the  action  is  com- 
menced, the  action  cannot  be  maintained  against  him." 

In  Gardner  v.  Brown,  22  Nev.  156  (37  Pac.  240),  the 
court  said : 

"  This  is  an  appeal  from  an  order  overruling  a  motion 
for  a  new  trial.  The  action  was  in  the  ordinary  form  of 
claim  and  delivery  under  the  statute  for  the  recovery  of 
the  possession  of  a  certain  number  of  cattle  and  horses 
alleged  to  be  withheld  and  detained  by  the  defendants. 
The  answer  justifies  the  taking  by  the  defendants,  one  of 
whom  is  the  sheriff  of  Lyon  county,  under  an  execution 
against  J.  H.  Gardner,  a  son  of  the  plaintiff,'  as  his  prop- 
erty, and  a  subsequent  sale  in  the  month  of  January,  1893, 
two  months  before  this  suit  was  commenced.  The  proofs 
showed  without  question  that  the  cattle  were  sold  as  alleged 
in  the  answer.  Upon  these  facts  the  question  arises,  has 
the  plaintiff  established  a  cause  of  action  in  claim  and 
delivery  against  the  defendants  ?  In  order  to  have  estab- 
lished his  case,  he  should  have  shown  a  possession  of  the 
property  in  the  defendants,  as  he  had  alleged  in  his  com- 
plaint. The  detention  is  the  gist  of  the  action,  and  recov- 
ery of  the  possession  of  the  property  its  primary  object. 
The  statute  has  provided  all  the  appliances  to  this  end, 
and  the  allegations  of  the  complaint  are  consistent  with 
this  view.  The  proofs  show  a  fatal  variance,  and  the 
requirement  of  the  statute  that  the  complaint  shall  contain 
a  logical  statement  of  the  facts  constituting  the  cause  of 
acion  has  been  disregarded." 

Other  cases  sustainiiig  the  rule  announced  in  the  charge 
of  the  court  are  the  following:  Davis  v.  Van  De  Mark, 
45  Kan.  130  (25  P,ac.  689) ;  Moses  v.  Morris,  20  Kan. 
208 ;  Riciotto  v.  Clement,  94  Cal.  105  (29  Pac.  414)  ; 
Haughton  v.  Newberry,  69  N.  C.  456;  Aber  v.  Bratton, 
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60  Mich.  367  (27  N.  W.  564) ;  Hall  v.  White,  106  Mass. 
599;  Depriest  v.  McKinstry,  38  Neb.  194  (56  N.  W. 
806) ;  Mitchell  v.  Roberts,  50  N.  H.  486 ;  Feder  v.  Abra- 
hams, 28  Mo.  App.  454;  Coffin  v.  Oephart,  18  Iowa,  256. 

The  appellant  also  urges  that  there  was  no  evidence  be- 
fore the  jury  tending  to  impeach  the  good  faith  of  the  sale, 
and  that  her  motion  for  a  new  trial  should  have  been 
granted.  We  have  carefully  examined  the  record  and 
think  that  upon  the  whole  of  the  issues  there  was  a  sub- 
stantial dispute  in  the  testimony.  The  weight  of  the  evi- 
dence was  a  question  for  the  jury,  and  this  court  is  not 
authorized  to  reverse  their  finding,  even  though  we  might 
conclude  that  the  weight  of  the  evidence  was  against  their 
conclusion. 

The  judgment  is  affirmed. 

Gordon,  C.  J.,  and  Dunbab  and  Rkavis,  JJ.,  concur. 

Andebs^  J.;  dissents. 


LNo.  8177.    Decided  April  22.  1£90.] 

The  State  of  Washington,  on  the  Relation  of  E.  D. 
Olmstead,  Respondent,  v.  Geobqb  Mudoett,  as  Treas- 
urer of  Spokane  County,  Appellant, 

CONSTITUTIONAL  LAW  —  UNnrOBMrTY  OF  TAXATION  —  BULE  DOES  NOT 
APPLY  TO  EXPENDITX7BE  OF  TAX  MONEYS. 

The  act  of  March  10,  1897  (Laws  1897,  p.  77),  which  requires 
the  coanty  treasurer  to  coHect  such  assessments  for  street  im- 
proTements  as  are  certified  to  him  by  the  legislative  body  of  cities 
of  the  first  class  within  his  county,  is  not  unconstitutional  as  ren- 
dering taxation  unequal  and  ununiform,  on  the  ground  that  it 
provides  no  method  of  reimbursement  to  the  county  for  its  ex- 
pense in  collecting  such  assessments,  thus  tending  to  throw  the 
burden  of  cost  upon  the  general  taxpayer  of  the  county,  whose 
property  is  not  benefited  by  the  special  improvement,  since  the 
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conBtitutional  requirement  as  to  equality  and  uniformity  in  taxa- 
tion applies  only  to  the  mode  and  rate  of  assessment,  and  is  not 
a  restriction  upon  the  legislative  power  to  direct  the  purposes  for 
which  tax  collections  may  be  expended. 

COUNTIES— COMPENSATION  FOB  COLLECTION  OF  CITT  TAXES. 

Where  a  law  of  the  legislature  has  imposed  the  duty  on  county 
treasurers  of  collecting  the  taxes  for  cities  of  the  first  class  and 
provided  the  amount  of  compensation  to  be  paid  therefor  by  the- 
city  to  the  county,  such  compensation  will  be  presumed  by  the- 
courts,  in  the  absence  of  a  showing  to  the  contrary,  to  be  ample- 
and  adequate  for  additional  services  of  a  similar  nature  imposed 
on  the  counties  by  a  subsequent  law. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Eichabdson,  Judge.      Affirmed. 

John  A.  Pierce,  Prosecuting  Attorney,  for  appellant. 
A.  0.  Avery,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON^  J. — This  is  a  proceeding  in  mandamus  in- 
stituted  by  the  relator  in  the  superior  court  of  Spokane- 
county  against  George  Mudgett,  as  county  treasurer  of  that 
county,  to  compel  him,  as  such  treasurer,  to  collect  a  spe- 
cial assessment  levied  to  pay  the  costs  and  expenses  in- 
curred in  making  a  street  improvement  in  the  city  of  Spo- 
kane, and  charged  against  certain  real  property  therein, 
found  to  be  specially  benefited  by  the  improvement.  In- 
answer  to  the  alternative  writ  served  upon  him,  the  county 
treasurer  demurred  on  the  ground  "  that  neither  the  affi- 
davit, application,  nor  writ,  state  facts  sufficient  to  con- 
stitute a  cause  of  action."  The  lower  court  overruled 
the  demurrer,  and,  upon  the  treasurer's  refusing  to  plead 
further,  ordered  that  a  peremptory  writ  of  mandate  issue. 
From  that  order  the  treasurer  appeals  to  this  court. 

The  contention  of  appellant  here  is,  that  the  act  of 
March  10,  1897  (Laws  1897,  p.  77),  in  so  far  as  it  author^ 
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izes  the  legislative  body  of  a  city  of  the  first  class  to  certify 
its  assessments  for  street  improvements  to  the  coimty  treas- 
urer for  collection,  and  directs  the  county  treasurer  to 
collect  the  same,  is  unconstitutional  and  void,  for  the  rea- 
son that  it  provides  no  method  for  reimbursing  the  ooimty 
for  the  cost  the  county  will  be  compelled  to  expend  in  col- 
lecting such  assessments.  The  particular  provision  of  the 
state  constitution  pointed  out  by  the  appellant  as  being 
violated  by  the  act  in  question  is  §  2,  art.  7.  He  argues 
that  the  effect  of  the  act  is  to  compel  the  general  taxpayer 
of  the  county,  whose  property  is  not  benefited  by  the  spe- 
cial improvement,  to  bear  the  cost  of  collecting  these 
assessments,  and  thus  taxation  is  rendered  unequal  and 
ununiform  within  the  meaning  of  the  section  cited.  We 
are  imable  to  agree  with  the  appellant  in  his  construction 
of  this  provision  of  the  constitution.  This  section  was 
not  intended  as  a  restriction  upon  the  power  of  the  legis- 
lature to  direct  the  purposes  to  which  money  collected  by 
taxation  might  be  expended,  but  was  intended  to  secure 
equality  and  uniformity  in  the  mode  and  rate  of  assess- 
ment and  taxation — the  means  employed  to  supply  the 
treasury. 

Whether  legislation  of  this  character  is  obnoxious  to  the 
constitution  has  been  decided  by  this  court  adversely  to 
the  appellant's  contention.  In  State,  ex  reL  Seattle,  v. 
Carson,  6  Wash.  250  (33  Pac.  428),  we  held  constitutional 
the  act  of  March  9,  1893  (Laws  1893,  p.  167),  which 
made  the  county  treasurer  of  a  county  in  which  there  is  a 
city  of  the  first  class  ex  officio  tax  collector  of  all  taxes 
levied  by  such  city,  other  than  special  assessments  and 
special  taxes  for  local  improvements.  It  is  true  that  act 
provided  that  the  city  should  pay  the  county  treasurer 
for  such  services  a  salary  of  five  hundred  dollars,  and  to 
the  county  one  thousand  dollars  per  annum  for  clerk  hire. 
The  case,  however,  was  not  made  to  depend  upon  this  fact. 
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nor  do  we  think  it  ought  to  affect  the  principle  decided. 
But,  conceding  it  material,  it  would  not  change  the  result 
in  the  present  case.  A  city  of  the  first  class  is  now  re- 
quired by  law  to  pay  to  the  county  one  thousand  dollars 
per  annum  for  services  rendered  it  by  the  county  in  the 
collection  of  taxes.  This  sum,  especially  in  the  absence 
of  a  showing  to  the  contrary,  will  be  presumed  by  the 
courts  to  be  ample  compensation  for  all  such  services!  See 
Laws  1896,  p.  407 ;  Mudgett  v.  Liebes,  14  Wash.  482  (45 
Pac.  19).  The  cases  cited  are  decisive  of  the  one  at  bar, 
and,  as  we  are  satisfied  with  the  rule  therein  annoimced, 
the  judgment  of  the  lower  court  will  be  affirmed. 
Affirmed. 

GoBDON^  C.  J.,  and  Reavis^  Anders  and  Dunbar^  JJ., 
concur. 


[No.  8168.    Decided  April  26,  1899.] 

The  Deming  Investment  Company^  Appellant,  v.  Mor- 
timer Ely  et  al,,  Respondents. 

APPEALABLE  ORDEB — QUASHIIVO  SUMMONS. 

An  order  of  the  court  sustaining  a  motion  to  quash  a  service 
of  summons  by  pubUcation,  upon  the  ground  that  pubUcation  had 
not  been  commenced  within  ninety  days  after  the  filing  of  the 
complaint,  as  required  by  statute,  in  effect  discontinues  the  action, 
and  is  an  appealable  order,  under  Bal.  Code,  §  6500,  which  pro- 
vides that  an  appeal  lies  "from  any  order  affecting  a  substantial 
right  in  a  civil  action  or  proceeding  which  in  effect  determines 
the  action  or  proceeding  and  prevents  a  final  judgment  therein." 

SPECIAL  APPEARANCE — ^WAIVEE. 

A  special  appearance  by  defendant  to  move  against  the  juris- 
diction over  his  person  for  want  of  proper  service  by  publication 
does  not  become  a  general  appearance  from  the  fact  that  he  bases 
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one  of  the  grouDds  of  his  motion  on  the  fact  that  the  action  is  not 
one  wherein  publication  is  authorized  by  law  or  in  which  Juris- 
diction in  rem  can  be  obtained  by  publication  of  summons,  since 
the  relief  asked  is  consistent  with  a  want  of  jurisdiction  over  the 
person. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Eichabdson,  Judge.     Affirmed. 

Danson  £  HuneTce,  for  appellant: 

Respondents'  motion  to  quash  is  not  a  special  but  a  gen- 
eral appearance.  The  first  subdivision  of  their  motion  is 
addressed  to  the  point  of  jurisdiction  over  the  person,  and, 
if  the  motion  ended  there,  it  would  unquestionably  be  a 
special  appearance.  The  second  subdivision,  however, 
calls  upon  the  court  to  examine  the  complaint  and  deter- 
mine if  it  states  facts  sufficient  to  constitute  a  cause  of 
action.  The  addition  of  this  subdivision  deprives  the 
whole  motion  of  the  character  of  a  special  appearance  and 
makes  it  general.  Crawford  v.  Foster^  84  Fed.  939 ;  8t. 
Louis  Car  Co.  v,  Stillwater  St,  Ry.  Co.,  54  N.  W.  1064 ; 
Burdette  v.  Corgan,  26  Kan.  102;  State  v.  Buclc,  15 
South.  531. 

The  court  would  not  be  justified  in  holding  service 
faulty,  because  the  first  publication  of  the  alias  summons 
was  not  made  within  ninety  days  after  filing  the  com- 
plaint. The  true  rule  is  that  where  a  hona  fide  attempt 
to  serve  has  been  made  and  it  has  failed,  the  action  was 
begun  at  the  time  of  the  first  attempted  service.  Whit- 
aker  v,  Tumhull,  18  N.  J.  Law,  172 ;  Schroeder  v.  Mer- 
chant's, etc.,  Ins.  Co.,  104  111.  71 ;  Bamdollar  v.  Patton, 
5  Colo.  46;  Dupuy  v.  Shear,  29  Cal.  238 ;  In  re  Bradley's 
\yili,  23  N.  Y.  Supp.  1127;  American  Central  Ins.  Co.  r. 
Haws,  11  Atl.  107 ;  Virginia  F.  <&  M.  Ins.  Co.  v.  Vaughan, 
14  S.  E.  754;  Davis  v.  Ballard,  57  N.  W.  527;  Hanna  v. 
Emerson,  64  K  W. 
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Hanna  &  Hanna,  for  respondents : 

The  statute  requiring  that  plaintiff  shall  cause  defend- 
ant  to  be  served  personally  or  commence  service  by  publi- 
cation, within  ninety  days  from  the  date  of  the  filing  of 
complaint,  is  mandatory.  Dupuy  v.  Shear^  29  Cal.  238 ; 
Reynolds  ik  Page,  35  Cal.  296 ;  Linden  O.  M.  Co,  v.  Shep- 
lar,  53  Cal.  245. 

The  obtaining  jurisdiction  by  substituted  service  of  pub- 
lication of  summons  is  purely  statutory,  and  nothing  short 
of  a  substantial  compliance  with  the  prerequisites  of  the 
statute  will  give  jurisdiction.  Oalpin  v.  Page,  18  Wall. 
350  (21  L.  ed.  959) ;  Pennoyer  v.  Neff,  95  U.  S.  714  (24 
L.  ed.  565)  ;  Ricketson  i\  Richardson,  26  Cal.  149 ;  People 
V.  Ruber,  20  Cal.  81 ;  Priestman  v,  Priestman,  72  N.  W. 
535;  Strode  v.  Strode,  52  Pac.  161. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Appeal  from  an  order  granting  a  motion 
to  quash  return  of  service  of  summons.  October  26,  1897, 
appellant  filed  its  complaint,  in  which  it  was  alleged  that 
all  the  defendants  were  non-residents  of,  and  absent  from, 
this  state,  and  that  they  resided  in  the  state  of  Xew  York. 
On  November  9th  following,  appellant  applied  for  an  order 
directing  service  of  summons  to  be  made  by  publication, 
basing  the  application  upon  an  affidavit  filed  on  that  day. 
The  order  for  service  by  publication  was  made  and  the 
publication  of  summons  followed,  the  first  publication  hav- 
ing been  made  on  November  12,  1897.  Within  sixty  days 
after  this  date,  respondents  appeared  separately,  specially, 
and  moved  k)  quash  the  return  of  semace,  on  the  ground 
that  it  appears  on  the  face  of  the  record  that  it  was  not 
an  action  wherein  a  publication  of  summons  is  authorized 
by  law,  or  in  which  jurisdiction  could  be  obtained  by  the 
publication  of  summons.     The  motion  to  quash  the  service 
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of  summons  was  sustained.  Thereupon  appellant  filed 
another  affidavit  for  publication  of  summons,  and  com- 
menced the  publication  of  summons  on  February  12,  1898. 
Within  sixty  days  after  this  date,  respondents  specially 
appeared  separately  and  moved  to  quash  the  service  of  the 
summons,  stating  two  groimds  of  the  motion :  First,  that 
there  had  been  no  personal  service  of  summons  upon  any 
of  the  defendants,  and  that  the  first  publication  of  sum- 
mons had  not  been  made  within  ninety  days  after  the  filing 
of  the  complaint ;  second,  that  it  appears  upon  the  face  of 
the  complaint  and  the  record  herein  that  it  is  not  an  action 
wherein  publication  of  summons  against  defendants  or  any 
of  them  is  authorized  by  law,  or  in  which  jurisdiction  in 
rem  can  be  obtained  by  publication  of  summons  in  such 
action  against  defendants.  The  motion  to  quash  the  serv- 
ice of  summons  was  sustained,  and  plaintiff  has  appealed 
from  the  last  order  quashing  the  service  of  summons  by 
publication.  Respondents  have  moved  to  dismiss  the  ap- 
peal because  the  order  quashing  the  service  is  not  appeal- 
able. 

The  various  appealable  orders  are  stated  in  Bal.  Code, 
§  6500,  and  it  is  there  declared  that  an  appeal  lies  "  from 
any  order  affecting  a  substantial  right  in  a  civil  action  or 
proceeding  which  in  effect  determines  the  action  or  pro- 
ceeding and  prevents  a  final  judgment  therein."  In  Em- 
bree  v.  McLennan,  18  Wash.  651  (52  Pac.  241),  it  was 
determined  that  an  order  of  the  court  quashing  a  summons 
is  appealable  when,  in  effect,  it  determines  the  action  or 
proceeding  and  prevents  a  final  judgment  tlierein.  The 
court  will  look  at  the  substance  of  such  a  motion,  and  its 
effect,  to  ascertain  whether  the  order  is  appealable,  and, 
if  it  in  effect  determines  the  action,  it  is  appealable.  Ap- 
pellant cannot  now  have  the  first  order  quashing  the  serv- 
ice of  summons  reviewed  here,  as  no  exception  or  appeal 
was  taken  within  time  to  appeal  therefrom.      The  statute 
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of  March  15,  1893   (Session  Laws  1893,  p.  407),  pro- 
vided : 

"  Section  1.  Civil  actions  in  the  several  superior  courts 
of  this  state  shall  be  commenced  by  the  service  of  a  sum- 
mons, as  hereinafter  provided." 

But  in  the  statute  of  1895  (Laws  1895,  p.  170),  it  was 
provided : 

"  Section  1.  That  section  one  of  an  act  entitled  ^An  act 
to  provide  for  the  manner  of  commencing  civil  actions  in 
the  superior  courts,  and  to  bring  the  same  to  trial,'  ap- 
proved March  15,  1893,  be  and  the  same  is  hereby  amend- 
ed to  read  as  follows :  Civil  actions  in  the  several  superior 
courts  of  this  state  shall  be  commenced  by  the  service  of  a 
summons,  as  hereinafter  provided,  or  by  filing  a  complaint 
with  the  county  clerk  as  clerk  of  the  court:  Provided, 
That  imless  service  has  been  had  on  the  defendant  prior 
to  the  filing  of  the  complaint,  the  plaintiff  shall  cause  one 
or  more  of  the  defendants  to  be  served  personally,  or  com- 
mence service  by  publication  within  ninety  days  from  the 
date  of  filing  the  complaint."     Bal.  Code,'  §  4869. 

Under  the  provisions  of  the  existing  statute,  civil  actions 
are  commenced  either  by  the  service  of  a  summons,  after 
which  the  complaint  may  be  filed  at  any  time  when  an 
order  is  required,  or  by  filing  a  complaint,  and  either  per- 
sonally serving  one  or  more  of  the  defendants  or  com- 
mencing service  by  publication  within  ninety  days  from 
the  date  of  filing  the  complaint.  It  is  apparent  that,  when 
the  action  is  initiated  by  filing  the  complaint  for  service 
by  publication  of  the  summons,  it  is  not  commenced  within 
the  meaning  of  the  statute  until  commencement  of  service 
by  publication.  That  is,  the  act  of  filing  the  complaint 
and  the  commencement  of  service  by  publication  must  both 
exist  before  the  action  is  commenced,  and  the  limitation  of 
time  in  the  commencement  of  service  by  publication  of 
ninety  days  is  mandatory.  Therefore,  the  determination 
of  the  motion  to  quash  the  service  by  publication  of  the 
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last  motion  in  effect  discontinues  the  action.  In  other 
words,  a  valid  service  of  summons  by  publication  cannot 
be  had,  unless  commencement  by  publication  thereof  is 
begim  within  ninety  days  from  the  date  of  filing  the  com- 
plaint.     Gribbon  v.  Freel,  93  I^T.  Y.  93. 

We  conclude  tliat  the  order  quashing  such  service  is 
appealable,  but,  upon  the  merits,  the  judgment  of  the  supe- 
rior court  must  be  affirmed,  unless,  as  maintained  by  the 
appellant,  respondents  made  a  general  appearance  in  their 
motion  to  quash  the  service  of  summons  in  stating  the  sec- 
ond reason  for  their  motion.  Section  4886,  Bal.  Code, 
provides  what  is  deemed  an  appearance  by  defendant ;  but 
certainly  it  does  not  specify  every  act  which  may  consti- 
tute an  appearance.  It  would  seem  that  the  mode  of  ap- 
pearance mentioned  in  the  section  merely  determines  that 
when  a  defendant  has,  in  either  of  the  ways  mentioned, 
made  an  appearance,  he  is  entitled  to  notice  of  all  subse- 
quent proceedings.  Under  the  same  section,  a  special 
appearance  is  authorized,  and  the  defendant  must  state 
that  he  specially  appears,  or  it  will  be  general.  The  test 
as  to  whether  an  appearance  is  general  or  special  is  usually 
the  relief  asked.  If  the  granting  of  the  relief  requested 
in  the  appearance  is  consistent  with  a  want  of  jurisdiction 
over  the  person,  the  defendant  may  appear  for  a  special 
purpose,  without  submitting  himself  to  the  jurisdiction  of 
the  court  for  any  other  purpose.  It  is  evident  that  the 
motion  to  the  jurisdiction  made  by  defendants  (respond- 
ents) was  personal,  and  the  relief  demanded  was  that  the 
service  of  the  sunomons  be  quashed.  The  best  considered 
authorities  appear  to  support  this  conclusion.  "  HarJcness 
V,  Hyde,  98  U.  S.  476 ;  Belknap  v.  Charlton,  25  Ore.  41 
(34  Pac.  758)  ;  Kingsley  v.  Great  Northern  Ry.  Co.,  91 
Wis.  380  (64  K  W.  1036)  ;  Paxton  v,  Daniell,  1  Wash. 
19  (23  Pac.  441)  ;  United  States  v.  American  Bell  Tele- 
phone Co,,  29  Fed.  17. 
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We  do  not  think  the  respondents  waived  a  special  ap- 
pearance in  their  motion,  and  the  judgment  is  affirmed. 

Gordon^  C.  J.,  and  Fullebton  and  Dunbar,  JJ.,  con- 
cur. 

Anders,  J.,  concurs  in  the  result. 


LNo.  8196.    Decided  April  26,  1899.] 

The  State  op  Washington,  on  the  Relation  of  Catherine 
Mclntyre,  v.  Superior  Court  of  Spokane  County. 

MANDAMUS — ^WHEN  LIES — REMEDY  BY  APPEAL. 

Mandamus  wil  not  lie  to  compel  the  superior  court  to  assume 
jurisdiction  of  an. appeal  from  a  justice  of  the  peace,  when  there 
is  a  remedy  by  appeal  from  the  judgment  of  the  superior  court. 

SAME — ^JURISDICTION    OF   SUPREME   COURT — AMOUNT   IN   OONTBOVBSST. 

The  constitutional  provision  giving  the  supreme  court  original 
jurisdiction  in  mandamus  as  to  state  officers  must  be  construed 
in  connection  with  the  provision  of  the  same  section  prohibiting 
the  jurisdiction  of  the  supreme  court  in  cases  of  appeal  where  the 
amount  in  controversy  is  less  than  |200,  and  hence  the  supreme 
court  has  no  jurisdiction  by  mandamus  to  compel  the  superior 
court  to  try  an  action  where  the  amount  involved  is  less  than  |200. 

(Anders,  J.,  dissents.) 

Original  Application  for  Mandamus, 

Stem,  Hamblen  &  Lund,  for  relator. 
E,  H.  Belden,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — In  November,  1897,  one  Louis  S.  Cohn 
recovered  judgment  against  J.  M.  Mclntyre,  husband  of 
the  relator,  in  the  justice  court  in  Spokane  county,  Wash- 
ington, for  the  sum  of  $93.60  and  costs.  Thereafter  an 
execution  was  duly  issued  out  of  said  justice  court  upon 
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the  judgment  so  recovered,  by  virtue  of  which  a  levy  was 
made  upon  property  claimed  by  relator  as  her  separate 
property.  Thereafter  the  relator  filed  her  affidavit  of 
claim  under  the  statute,  in  which  afiidavit  it  is  stated  that 
the  property  levied  upon  is  of  the  value  of  $250.  The 
issues  raised  by  said  affidavit  having  been  tried  before 
the  justice  issuing  said  execution,  and  a  decision  adverse 
to  relator  having  been  made,  an  appeal  was  regularly  pros- 
ecuted therefrom  to  the  superior  court  of  Spokane  cbunty. 
A  motion  to  dismiss  said  appeal  for  want  of  jurisdiction 
was  sustained  by  the  court,  for  the  reasons  that  the  value 
or  amount  of  the  property  claimed  by  relator  exceeded  the 
sum  of  $100,  and  that  the  justice  of  the  peace  having  had 
no  jurisdiction  in  said  cause,  the  superior  court  could 
acquire  none  upon  appeal;  and  a  writ  of  mandamus  is 
prayed  for  to  compel  the  superior  court  to  take  jurisdic- 
tion and  try  the  cause. 

Considerable  discussion  is  indulged  in  by  the  attorneys 
for  the  respective  parties,  through  their  briefs,  as  to, 
whether  the  value  of  the  property  involved  as  alleged  de- 
termines the  jurisdiction.  But,  .with  our  view  of  the  law 
governing  this  case,  it  is  not  necessary  to  enter  upon  a 
discussion  of  that  proposition.  The  original  amount  in 
controversy  was  under  $200.  If  the  amount  involved 
should  be  held  to  be  the  value  of  the  property,  then  an 
appeal  would  lie  from  the  ruling  of  the  superior  court, 
and  under  the  law  announced  by  this  court  in  State  ex  rel. 
Townsend  Oas  &  Electric  Co,  v,  Superior  Court  of  Jeffer- 
«cm  County,  20  Wash.  502  (55  Pac.  933),  mandamus 
would  not  lie;  for  it  was  there  announced  that  the  law 
of  this  state  was  that  extraordinary  writs  will  not  be  al- 
lowed to  issue  when  there  is  an  adequate  remedy  at  law. 
This  case  was  followed  by  State  ex  rel,  Barbo  v,  Hadley, 
20  Wash.  520  (66  Pac.  29),  and  by  numerous  other  de- 
cisions announced  from  the  bench  upon  which  no*  opinions 
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were  written.  So  that  it  is  not  necessary  to  again  enter 
into  a  discussion  of  that  branch  of  the  law.  If  the  amount 
involved  is  gauged  by  the  judgment  in  this  case,  then  it 
does  not  exceed  $200,  and,,  under  the  constitution,  no  ap- 
peal would  lie  from  the  judgment  of  the  superior  court. 
It  is  true  that  it  was  decided  by  this  court  in  State  ex  rel. 
Shannon  v.  Hunter,  3  Wash.  92  (27  Pac.  1076),  that 
mandamus  is  the  proper  remedy  to  compel  a  court  to  take 
jurisdiction  of  a  cause  which  it  has  wrongfully  dismissed, 
because,  in  the  opinion  of  the  court,  it  had  no  jurisdiction 
therein,  and  in  that  case  the  amount  sued  for  was  less  than 
$100.  To  sustain  this  announcement  the  court  cited 
Ex  parte  Bradstreei,  7  Pet.  634 ;  Ex  parte  Parker,  120  U. 
S.  737  (7  Sup.  Ct.  767)  ;  Hollon  Parker,  Petitioner,  131 
U.  S.  221  (9  Sup.  Ct.  708)  ;  Harrington  v.  Holler,  111 
U.  S.  796  (4  Sup.  Ct.  697),  and  State  ex  rel  Eeane  v. 
Murphy,  19  Nev.  89  (6  Pac.  840).  In  Harrington  v. 
Haller,  supra,  in  a  very  brief  opinion,  the  supreme  court 
of  the  territory  of  Washington  was,  by  mandate  from  the 
supreme  court  of  the  United  States,  compelled  to  take 
jurisdiction  of  a  case  where  it  had  dismissed  a  writ  of 
error  because  of  a  failure  of  the  plaintiff  in  error  to  file 
the  transcript  and  have  the  cause  docketed  within  the  time 
required  by  law,  it  being  held  that  the  dismissal  of  the 
writ  was  a  refusal  to  hear  and  decide  the  cause.  While, 
shortly  after,  the  same  court,  in  Ex  parte  Brown,  116  U. 
S.  401  (6  Sup.  Ct.  387),  refused  to  grant  the  writ  where 
the  territorial  court  had  dismissed  the  cause  because  errors 
had  not  been  assigned  according  to  the  f  ules  of  practice 
applicable  to  the  form  of  action.  Mr.  Chief  Justice 
Waite,  in  briefly  delivering  the  opinion  of  the  court,  said : 

•'  This  motion  is  denied.  According  to  the  petition, 
the  court  entertained  jurisdiction  of  the  cause,  but  dis- 
missed it  for  want  of  due  prosecution ;  that  is  to  say,  be- 
cause errors  had  not  been  assigned  in  accordance  with  the 
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rules  of  practice  applicable  to  the  form  of  the  action. 
This  is  a  judgment  which  can  only  be  reviewed  by  writ 
of  error  or  appeal,  as  the  case  may  be." 

In  120  U.  S.  737  (7  Sup.  Ct.  767),  the  supreme  court 
of  the  United  States,  in  the  case  of  Ex  parte  Parker,  which 
was  also  a  case  from  the  territory  of  Washington,  by  man- 
date compelled  the  supreme  court  of  the  territory  to  take 
jurisdiction  of  a  cause  where  the  appeal  had  been  dis- 
missed because  the  necessary  preliminary  steps  to  perfect 
the  appeal  had  not  been  taken,  and  it  was  held  that  the 
appellant  had  not  complied  with  the  requisition  of  the  law 
prescribing  the  provisions  precedent  to  perfecting  his  ap- 
peal. An  attempt  was  made  to  distinguish  Ex  parte 
Brown,  supra,  the  court  saying  with  reference  to  that 
case: 

"  In  that  case  the  motion  for  the  writ  was  denied  be- 
cause the  court  below,  having  entertained  jurisdiction  of 
the  cause,  had  dismissed  it  for  want  of  due  prosecution* 
That  is  to  say,  because  errors  had  not  been  assigned  in 
accordance  with  the  rules  of  practice  applicable  to  the 
form  of  the  action;  *  ♦  *,  In  the  present  case,  the 
supreme  court  of  Washington  territory,  on  consideration, 
decided  that  it  could  not  legally  exercise  jurisdiction  upon 
the  appeal  of  the  petitioner  Parker." 

It  would  seem  to  us  that  no  real  distinction  exists  be- 
tween these  cases.  Harrington  v.  Haller,  supra,  and  Ex 
parte  Parker^  supra,  are  based  upon  the  early  case  of  Ex 
parte  Bradstreet,  supra;  but  that  case  was  written  upon 
the  theory  that  the  litigant  had  the  right,  when  he  brought 
himself  within  the  law  entitling  him  to  appeal,  to  have  his 
case  determined  by  the  appellate  court,  for  Chief  Justice 
Masshall^  who  wrote  the  opinion,  in  starting  out,  saya: 

"But  every  party  has  a  right  to  the  judgment  of  this 
court  in  a  suit  brought  by  him  in  one  of  the  inferior  courts 
of  the  United  States,  provided  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  two  thousand  dollars." 
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That  phase  of  the  question  was  not  presented  to  this 
court  or  commented  upon  by  the  court  in  State  ex  rel. 
Shannon  v.  Hunter,  supra,  and  no  comment  was  made 
upon  the  constitutional  provision  that  this  court  shall  not 
have  appellate  jurisdiction  where  the  amount  in  contro- 
versy does  not  exceed  the  sum  of  $200,  with  certain  ex- 
ceptions, which  it  is  not  necessary  to  mention  here.  It  is 
true  that  the  constitution  (art.  4,  §  4)  provides  that  the 
supreme  court  shall  have  original  jurisdiction  in  habeas 
corpus,  quo  warranto  and  mandamus  as  to  all  state  officers ; 
but  that  provision  must  be  construed  in  relation  to  the 
other  provision  just  mentioned,  which  was  intended  as  a 
limitation  upon  the  jurisdiction  of  the  supreme  court.  It 
certainly  was  not  the  intention  of  the  f  ramers  of  the  con- 
stitution, and  would  not  be  in  harmony  with  any  consist- 
ent theory  of  adjudication,  to  hold  that  a  litigant  could 
obtain  the  opinion  of  this  court  by  mandamus  upon  a  ques- 
tion of  law,  where  he  would  be  precluded  from  obtaining 
it  upon  appeal ;  or,  in  other  words,  that  he  would  be  placed 
in  a  better  position  by  reason  of  the  amount  involved  in  the 
litigation  falling  under  $200  than  if  it  exceeded  that 
amount.  The  idea  of  the  constitution  evidently  is  that 
cases  involving  small  amounts  can  safely  be  entrusted  to 
the  final  judgment  of  the  superior  court,  and  that  as  to 
such  cases  the  superior  court  is  the  court  of  final  determin- 
ation. So  far  as  Kedne  v.  Murphy,  supra, — a  case  cited 
with  approval  by  this  court  in  State  ex  rel.  Shannon  v. 
Hunter,  supra, —  is  concerned,  it  was  there  held  simply 
that  mandamus  was  a  proper  remedy  to  compel  a  district 
judge  to  settle  a  statement  on  motion  for  a  new  trial  in  a 
case  where  it  was  his  duty  to  settle  a  statement.  We  do 
not  think  this  case  in  any  way  conflicts  with  the  theory 
advanced  above,  for  the  reason  that  the  appellate  court 
could  not  tell  what  was  involved  in  the  action  below,  in  tiie 
absence  of  a  statement  of  facts. 
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The  writ  will  be  denied. 

Gordon,  C.  J.,  and  Reavis  and  Fullerton,  JJ.,  con- 
cur. 

Anders,  J.,  dissents. 


[No.  S179.    Decided  April  27,  1899.] 

W.  D.  HoFius  et  al..  Appellants,  v.  The  Stimson  Mill 
Company,  Respondent. 

SALES  —  ACTION  FOB  PBICE  —  COUNTERCLAIM — PAYMENT  OF  FBEIGHT 
CHAB6E8. 

Where  under  a  contract  of  sale,  "freight  paid/'  goods  are  con- 
signed to  the  purchaser,  who  Is  notified  to  pay  no  freight  bills 
thereon  as  the  carrier  had  no  claim  against  the  consignor,  the 
act  of  the  consignee  in  paying  the  freight  charges  demanded  by 
the  carrier  is  at  his  own  peril,  and  in  an  action  against  him  for 
the  price  of  the  goods,  he  is  not  entitled  to  counterclaim  for  more 
than  was  actually  due  from  the  consignor  for  freight  charges. 

Appeal  from  Superior  Court,  King  County. — Hon. 
WiLLLAM  McDonald,  Judge.     Reversed. 

Brady  (t  Oay,  and  Milo  A.  Root,  for  appellants. 
WUl  H,  Thompson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Appellants  commenced  an  action  to  re- 
cover $1,325.37,  as  the  purchase  price  of  certain  railroad 
iron,  rails,  splices  and  bolts,  which  plaintiffs  had  sold  and 
delivered  to  respondent  at  Ballard,  King  county,  having 
the  same  transported  over  the  Great  Northern  Railway 
from  Spokane.  Defendant  answered,  and  admitted  the 
allegations  of  the  complaint,  but  set  up  an  affirmative  de- 

8—21  WASH. 
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f ense  by  way  of  counterclaim,  alleging  it  entered  into  con- 
tract with  plaintiffs  by  which  plaintiffs  sold  and  delivered 
to  defendant  the  railroad  iron,  etc.,  for  which  the  defend- 
ant agreed  to  pay  plaintiffs  the  sum  of  $34  per  ton, 
amounting  to  $1,325.37;  that,  as  a  part  of  the  contract, 
plaintiffs  were  to  deliver  the  goods  with  freight  and 
charges  duly  paid  to  the  defendant,  on  defendant's  side- 
track at  its  mill  in  Ballard ;  that,  pursuant  to  the  contract, 
plaintiffs  delivered  the  goods  to  defendant  at  the  place 
mentioned,  but  did  not  pay  the  freight  and  charges  there- 
on or  any  part  thereof,  and  defendant,  in  order  to  obtain 
possession  of  the  goods,  was  compelled  to  pay,  and  did 
pay,  the  Great  Northern  Eailway  Company  the  freight 
and  charges  thereon,  amounting  to  $708.25,  and  tenders 
in  court  $617.12,  and  asks  that  the  amount  paid  as  freight, 
$708.25,  be  allowed  as  a  counterclaim  against  the  pur- 
chase price  due  for  the  rails,  splices,  etc.,  of  $1,325.37. 
Plaintiffs  replied,  denying  that  they  did  not  pay  the 
freight  and  denying  that  the  defendant,  in  order  to  obtain 
possession  of  and  use  the  goods  was  compelled  to  pay,  or 
did  pay,  to  the  railroad  company  the  freight  thereon,  or 
any  sum  thereon.  The  reply  also  alleges  that  plaintiffs 
had  an  offset,  counterclaim  and  perfect  defense  to  the 
claim  of  the  railroad  company  for  the  freight  and  charges 
on  said  goods,  and  that  the  plaintiffs  caused  the  property 
to  be  delivered  to  the  defendant  without  defendant  paying 
any  of  the  charges  for  freight,  and  that  the  payment  made 
by  defendant  was  voluntary  on  its  part,  without  the  con- 
sent or  authority  of  the  plaintiffs,  and  against  plaintiffs' 
wishes;  that  the  defendant  did  not  pay  anything  for  the 
freight,  or  any  charge  of  any  kind  on  account  thereof, 
prior  to  the  commencement  of  this  action;  that  any  sum 
so  paid  by  defendant  was  not  a  prerequisite  to  secure  the 
possession  of  the  property,  but  was  upon  an  agreement  on 
the  part  of  the  Great  Northern  Eailway  Company  to  de- 


H0FIU8  ▼.  8TIM80N  MILL  00.  115 

April,  1889.]        Opinion  of  the  Ooort—  Bbatiii,  J. 

fend  the  action  for  the  defendant  and  to  refund  all  of  the 
payments  so  made  by  defendant  on  account  of  freight. 
Plaintiffs  also  alleged  that  the  sum  of  $708.25,  charged 
by  the  railway  company,  was  an  exorbitant  charge;  that 
the  railway  company  agreed  with  plaintiffs  that,  in  con- 
sideration of  the  use  of  the  track  and  rails  of  plaintiffs  at 
Spokane,  it  would  transport  the  rails  to  Ballard  over  its 
line  at  construction  rates,  which  did  not  exceed  the  sum 
of  $3.50  per  ton,  and  that  the  railway  company  had  used 
the  track  and  rails  of  plaintiffs  at  Spokane  for  a  year, 
and  the  reasonable  value  of  such  use  was  $1,000.  The 
reply  also  stated  that  the  railway  company  agreed  to  trans- 
port the  rails  and  other  iron  as  scrap  iron ;  that  the  freight 
charged  upon  such  goods,  according  to  the  published  traffic 
list  of  the  railway  company,  did  not  exceed  the  sum  of 
^7.20  per  ton  at  the  time  of  transportation.  It  is  also 
alleged  that  the  sum  charged  by  the  railway  company  of 
$15  per  ton  is  an  exorbitant  rate  and  excessive  charge  and 
contrary  to  the  laws  of  the  state;  that  said  services  were 
worth  no  greater  sum  than  $3.50  per  ton,  and  that  the 
•charge  made  for  carrying  and  delivering  the  property  by 
the  railway  company  was  unlawful  and  unjust  discrimina- 
tion against  the  plaintiffs,  in  that  it  was  nearly  twice  the 
amount  for  which  the  company  advertised  to  carry  and 
deliver  such  property,  and  at  which  rate  the  company  was 
carrying  and  delivering  such  property  for  other  persons. 
Plaintiffs  demurred  to  defendant's  answer,  and  the  de- 
murrer was  overruled. 

At  the  trial  the  president  of  the  defendant  company  was 
introduced  as  a  witness  to  sustain  its  affirmative  defense, 
the  affirmative  having  been  put  upon  the  defendant  at  the 
trial.  He  testified,  in  substance,  that  the  rails,  etc.,  were 
unloaded  off  the  cars  at  Ballard  on  April  10,  1897,  which 
was  Saturday ;  that  the  freight  was  not  paid  at  the  time ; 
that  the  defendant  company  had  an  arrangement  with  the 
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railroad  company's  agent  at  Ballard  that,  whenever  any 
freight  was  received  for  the  company,  the  agent  should 
ptrt  it  on  the  company's  siding,  and  when  it  was  conveni- 
ent for  the  agent  he  was  to  go  to  the  office  of  the  company 
for  payment  for  the  freight ;  that  witness  was  anxious  for 
the  delivery  of  the  rails  and  inquired  of  the  agent  several 
times  about  their  arrival,  directing  the  agent  as  soon  as 
they  arrived  to  have  the  rails  switched  on  the  siding  be- 
longing to  defendant  company;  and  that  defendant  im- 
loaded  the  rails  immediately  after  their  arrival  and  took 
them  away.  The  property  was  receipted  for  by  defendant 
on  Monday.  Witness  also  stated  that  defendant  was  noti- 
fied before  the  freight  was  paid  not  to  pay  the  railway  com- 
pany any  charge  for  the  transportation.  After  receivings 
the  notification  (just  how  long  it  does  not  appear),  de- 
fendant paid  the  amount  demanded  by  the  railway  com- 
pany, $708.25.  Witness  also  testified  that  the  defendant 
had  no  arrangement  or  contract  with  reference  to  the  trans- 
portation of  these  rails ;  they  were  consigned  to  plaintiffs 
in  care  of  the  defendant.  Witness  also  admitted  that  de- 
fendant was  notified  by  plaintiffs  that  they  did  not  owe 
the  railway  company  anything  for  freight,  and  that  they 
had  a  claim  against  the  company;  that  the  freight  bill 
was  higher  than  was  agreed  upon  between  plaintiffs  and 
the  railway  company,  and  also  that  the  railway  company 
had  agreed  to  carry  the  rails  as  scrap  iron.  In  answer  to- 
the  question  whether  the  defendant  had  to  pay  the  money 
in  order  to  get  possession  of  the  rails,  witness  said : 

"  It  was  a  question  whether  we  were  sued  by  the  railway 
company.  We  owed  the  money  to  somebody  and  we  were- 
ready  and  willing  to  pay  it,  and  the  question  that  delayed 
a  few  days  was,  who  we  should  pay  to;  and  the  station 
agent  told  us  he  was  bound  for  the  freight ;  that  he  had  no- 
right  to  let  the  property  go  without  receiving  payment." 

Witness  also  testified  that  he  consulted  with  the  attorney 
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of  the  railway  company,  and  that  the  attorney  said  the 
agent  had  no  right  to  allow  them  to  take  the  property  with- 
out paying  the  freight ;  also  that  defendant  was  obliged  to 
pay  the  freight  as  it  had  received  the  goods  and  taken  them 
away,  and  that  the  case  would  be  defended  for  defendant 
if  it  paid  the  freight,  which  it  did.  The  full  amoimt  of 
freight  claimed  by  the  railway  company  was  then  paid  by 
defendant.  There  was  no  agreement  or  contract  between 
defendant  and  the  railway  company  to  pay  any  of  the 
freight.  Witness  did  not  tell  the  station  agent  when  he 
received  the  freight  that  he  would  be  responsible  for  it  or 
pay  for  it.  At  the  conclusion  of  the  evidence  of  this  wit- 
ness, plaintiffs  moved  for  judgment,  which  motion  was 
overruled.  Plaintiffs  then  tendered  evidence  to  prove  the 
allegations  of  their  reply,  which,  upon  objection,  was  re- 
jected. The  court  then  instructed  the  jury  to  return  a 
verdict  in  favor  of  the  defendant. 

It  is  maintained  by  counsel  for  the  respondent  that  the 
consignment  of  the  goods  from  Spokane  to  Ballard  to 
plaintiffs  in  care  of  defendant  imposed  the  legal  obligation 
on  defendant  to  pay  the  freight,  and  authority  is  cited 
tending  to  sustain  this  contention.  For  the  purpose  of 
this  case,  conceding  this  position,  what  was  the  amount 
of  freight  due?  Certainly  not  any  sum  that  might  be 
proposed  by  the  railway  company.  In  the  absence  of  a 
contract  for  carrying,  the  amount  due  was  the  reasonable 
value  of  such  transportation.  But  plaintiffs  assert  there 
was  nothing  due  for  freight,  because  of  an  existing  agree- 
ment between  themselves  and  the  railway  company,  and 
that  by  such  agreement  the  rate  of  transportation  was  a 
much  less  sum  than  the  freight  charged,  and  other  reasons 
are  stated  why  the  amount  due  for  freight  was  exorbitant 
and  incorrect.  Defendant  did  not  choose  to  afford  the 
opportunity  to  plaintiffs  to  determine  the  truth  of  their 
allegations.     If  they  were  true,  defendant  was  under  no 
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liability  for  the  freight.  In  any  view,  defendant  was 
under  no  larger  liability  for  the  freight  than  the  amount 
actually  due.  If,  as  intimated  by  counsel  for  defendant, 
the  payment  of  the  freight  was  a  condition  precedent  to 
delivery,  defendant  was  under  no  obligation  to  receive  the 
iron  rails,  etc.,  imless  the  freight  had  been  paid.  It  seems 
to  have  been  assumed  by  the  defendant  that  it  must  litigate 
with  either  the  plaintiflFs  or  the  Great  Northern  Eailway 
the  amount  due  for  freight.  Defendant,  at  the  time  it  was 
notified  not  to  pay  the  freight,  by  plaintiffs,  was  a  dis- 
interested party  to  the  controversy  between  the  railway 
company  and  the  plaintiffs,  and  we  think  its  rights  could 
have  been  fuUy  protected  by  such  a  showing  at  the  time 
to  a  court  when  sued  by  either  party.  But  it  chose  to  ally 
itself  with,  and  assert  the  rights  of,  the  railway  company. 

We  have  concluded  that  the  plaintiffs  are  entitled  to 
have  determined  the  amount,  if  any,  due  from  them  for 
freight  charges,  and  that  the  defendant  made  the  payment 
of  the  charges  demanded  by  the  railway  company  at  its 
peril  as  to  the  amount  due,  and  the  amount  of  freight  due 
the  railway  company  from  the  plaintiffs  must  be  deter- 
mined as  the  amount,  if  any,  for  which  the  counterclaim 
pleaded  by  defendant  is  sustained. 

The  case  is  therefore  reversed  and  remanded  for  further 
proceedings  in  accordance  herewith. 

Andebs  and  Ftilleston,  JJ.,  concur. 

DtJNBAR,  J. — ^I  concur  in  reversing  the  j\idgment ;  but 
think  judgment  should  be  entered  in  favor  of  plaintiffs  for 
the  amount  sued  for. 
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[No.  8106.    Decided  April  S8,  1899.] 

Mary  Eltzabeth  Lane,  Respondent,  v.  The  Spokane  »  9r^ 
Falls  and  Nobthern  Railway  Company,  Appel-  as  m 
lant. 

action  for  personal  injuries  —  PHYSICAL  EXAMINATION  OF  PLAIN- 
TIFF— ^POWER  OF  COURT  TO  ENFORCE. 

Where  an  action  is  instituted  for  the  recovery  of  damages  for 
personal  injuries,  it  is  within  the  discretion  of  the  court  to  re- 
quire the  plaintiff  to  submit  to  a  medical  or  surgical  examination 
for  the  purpose  of  disclosing  the  extent  of  his  or  her  injuries, 
and,  upon  a  refusal  to  submit  to  the  order  of  the  court  in  that 
regard,  compliance  may  be  enforced  by  staying  the  trial  or  by 
dismissing  the  case.      (Reavis  and  Fullerton,  J  J.,  dissent.) 

NIGLIOENCE — QUESTIONS  OF  FACT. 

In  an  action  for  negligence,  the  question  of  whether  the  evi- 
dence shows  proper  care  on  the  part  of  the  defendant  is  one  of 
fact  for  the  Jury  and  not  of  law  for  the  court,  when  different 
inferences  are  deducible  therefrom. 

PBIVILEOED    COMBCUNICATIONS  —  EFFECT    OF    REFUSAL    TO    ALLOW    EVI- 
DENCE OF. 

The  refusal  of  a  plaintiff  in  a  personal  injury  case  to  permit 
her  physicians  to  testify  as  to  the  result  of  their  information 
obtained  in  a  professional  capacity,  cannot  be  made  the  subject 
of  comment  to  the  Jury. 

CARRIERS — ^INJURIES  TO  PASSENGERS— CONTRIBUTORY  NBGUOENCE. 

A  passenger  upon  a  railway  train  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence,  because  at  the  time  of  injuries 
received  from  a  collision  she  was  standing  in  the  aisle  of  the  car. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Richardson,  Judge.    Reversed. 

Will  H.  Thompson  and  Albert  Allen,  for  appellant 

Fenton  £  O'Brien,  James  E.  Fenton,  and  F.  C,  Robert- 
son, for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Gordon,  C.  J. — ^Respondent  was  a  passenger  on  appel- 
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lant's  train  between  Spokane  in  the  state  of  Washington 
and  Rossland,  British  Columbia,  and  sued  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sustained  while  such 
passenger,  as  a  result  of  appellant's  negligence.  In  the 
lower  court,  prior  to  the  commencement  of  the  trial,  de- 
fendant made  an  application  for  an  order  directing  that  the 
plaintiff  be  examined  by  medical  experts  appointed  by  the 
court,  for  the  purpose  of  ascertaining  the  nature,  character 
and  extent  of  plaintiff's  injuries.  The  court  denied  the 
application,  and  the  main  question  for  determination  upon 
this  appeal  is  whether  the  courts  of  this  state  have  the 
power  to  compel  one  who  sues  to  recover  damages  for  in- 
juries to  his  person  to  submit  to  such  an  examination. 
The  question  is  a  very  important  one  and  is  presented  for 
the  first  time  in  this  coiirt.  Upon  the  question  the  courts 
of  the  country  are  not  agreed.  In  Iowa,  Xebraska, 
Kansas,  Wisconsin,  Alabama,  Arkansas,  Ohio,  Michigan, 
Georgia,  Minnesota  and  Missouri  it  has  been  held  that 
the  court  possesses  the  inherent  power  to  make  such  an 
order.  Schroeder  v.  Chicago,  R,  7.  £  P.  R,  Co,,  47  Iowa, 
375;  Stuart  v.  Havens,  17  Xeb.  211  (22  K  W.  419); 
Sioux  City  &  P.  R.  Co.  v,  Finlayson,  16  Xeb.  579  (20 
N.  W.  860) ;  Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Thul,  29 
Kan.  466 ;  White  v.  Ry.  Co.,  61  Wis.  536  (21  N.  W.  524)  ; 
Alabama  0.  S.  R.  R.  Co.  v.  Hill,  90  Ala.  71  (8  South.  90)  ; 
Sibley  v.  Smith,  46  Ark.  275 ;  M.  £  N.  Turnpike  Co.  v. 
Baily,  37  Ohio  St.  104 ;  Orates  v.  City  of  Battle  Creek, 
95  Mich.  266  (54  N.  W.  757) ;  Richmond  &  D.  R.  R.  Co. 
V.  Childress,  82  Ga.  719  (9  S.  E.  602)  ;  Hatfield  v.  St. 
Paul  &  D.  R.  Co.,  33  Minn.  130  (22  X.  W.  176)  ;  Owens 
V.  Kansas  City,  etc.,  R.  R.  Co.,  95  Mo.  169  (8  S.  W.  350). 
Wliile  in  Illinois,  Xew  York,  Indiana  and  the  United 
States  supreme  court  the  power  is  denied.  Peoria,  etc., 
Ry.  Co.  V.  Rice,  144  111.  227  (33  X.  E.  951)  ;  Roberts  v. 
Ogdensburgh  £-  L.  C.  R.  R.  Co.,  29  Hun,  154;  Pennsyl- 
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vaniu  Co.  v.  Newmeyer,  129  Ind.  401  (28  N.  E.  860)  ; 
Union  Pacific  R.  R.  Co.  v.  Botsford,  141  U.  S.  250  (11 
Sup.  Ct.  1000). 

It  is  said  that  it  is  abhorrent  to  the  principles  of  liberty 
to  compel  a  party  to  submit  to  such  an  examination ;  that 
it  invades  the  inviolability  of  the  person,  is  an  indignity 
involving  an  assault  and  a  trespass,  and  an  impertinence 
to  which  a  modest  woman  would  not  consent.  Courts 
should  not  sacrifice  justice  to  notions  of  delicacy,  and 
knowledge  of  the  truth  is  essential  to  justice.  The  attain- 
ment of  justice  in  the  courts  is  of  far  greater  importance 
than  any  merely  personal  consideration.  A  witness  is  fre- 
quently required  to  answer  questions  which  shock  modesty 
and  offend  the  sense  of  delicacy.  The  demands  of  justice 
not  infrequently  occasion  private  inconvenience  and  an- 
noyance. 

*'  Her  delicacy  and  refinement  of  feeling,  though  of 
course  entitling  her  to  the  most  considerate  and  tender 
treatment  consistent  with  the  rights  of  others,  cannot  be 
permitted  to  stand  between  the  defendant  and  a  legitimate 
defense  against  her  claim  of  a  large  sum  of  money.  When 
it  becomes  a  question  of  possible  violence  to  the  refined  and 
delicate  feelings  of  the  plaintiff  on  the  one  hand  and  pos- 
sible injustice  to  the  defendant  on  th^  other,  the  law  can- 
not hesitate;  justice  must  be  done."  Alabama  O.  S.  R.  R. 
Co.  V.  Hill,  supra. 

In  the  case  at  bar  the  respondent  is  a  voluntary  actor. 
She  brings  the  suit  and,  as  said  by  the  supreme  court  of 
Georgia  in  Richmond  &  D.  R.  R.  Co.  v.  Childress,  supra: 

"  When  a  person  appeals  to  the  sovereign  for  justice, 
he  impliedly  consents  to  the  doing  of  justice  to  the  other 
party,  and  impliedly  agrees  in  advance  to  make  any  dis- 
closure which  is  necessary  to  be  made  in  order  that  justice 
may  be  done." 

It  is  to  be  presumed  that,  in  exercising  this  power,  the 
trial  court  will  always  see  that  only  proper  physicians  or 


122  LANE  V.  SPOKANE  FALLS  A  NORTHERN  RY.  CO. 

Opinion  of  the  Court— Gordon,  C.  J.  [21  Wash. 

surgeons — and,  where  possible,  wholly  disinterested  ones — 
are  appointed  to  conduct  the  examination,  and  the  expense 
of  such  examination  should  be  borne  by  the  party  request- 
ing it.  Care  should  be  exercised  to  avoid  all  unnecessary 
inconvenience  and  annoyance  to  the  plaintiff,  and,  when 
desired,  it  should  be  made  in  the  presence  of  the  counsel 
and  friends  of  the  party  to  be  examined,  and  the  trial 
court  must  be  free  to  exercise  that  sound  discretion  which 
the  nature  of  the  case  and  the  ends  of  justice  may  require. 
In  the  present  case,  we  think  the  application  was  season- 
able and  a  proper  one,  and  we  perceive  no  reason  why  it 
should  have  been  denied,  unless,  as  asserted  by  appellant's 
counsel,  the  trial  court  was  of  the  opinion  that  it  had  no 
power  to  make  the  order.  If  such  was  the  reason  for  re- 
fusing the  order,  then  it  is  apparent  that  the  court  exer- 
cised no  discretion,  and  the  case  affords  no  groimd  for  our 
refusal  to  review  its  action.  Such  an  order,  when  granted, 
%vill  operate  to  stay  the  suit  until  its  provisions  are  com- 
plied with.  As  is  said  by  Justices  Brewer  and  Brown^ 
dissenting  in  Union  Pacific  Ry.  Co.  v,  Botsford,  supra: 

"  It  is  not  necessary,  nor  is  it  claimed,  that  the  court 
has  power  to  fine  and  imprison  for  disobedience  of  such 
an  order.  Disobedience  to  it  is  not  a  matter  of  contempt. 
It  is  an  order  like  those  requiring  security  for  costs.  The 
court  never  fines  or  imprisons  for  disobedience  thereof.  It 
simply  dismisses  the  case,  or  stays  the  trial  until  the 
security  is  given." 

Authority  of  courts  of  divorce  to  compel  a  party  to  sub- 
mit to  a  physical  examination  by  physicians  or  surgeons 
appointed  by  the  court  has  never  been  doubted.  Le  Barron 
V,  Le  Barron,  35  Vt.  365;  Devanbagh  v.  Devanbagh,  5 
Paige,  554. 

But  it  is  said  by  the  majority  in  Union  Pacific  Ry.  Co. 
V.  Botsford,  supra,  that  the  reason  for  the  exercise  of  such 
an  authority  in  divorce  actions  is  "the  interest  which  the 
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public  as  well  as  the  parties  have  in  upholding  or  dissolv- 
ing the  marriage  state."  But  will  it  be  said  that  the 
public  has  no  interest  in  the  attainment  of  justice  between 
individuals?  The  admission  that  the  court  has  power  to 
make  the  order  whenever  it  is  deemed  requisite  to  ascer- 
tain the  fact  of  incapacity  in  a  divorce  action  seems  to  us 
an  argument  in  favor  of  the  existence  of  the  power  to  make 
such  an  order  in  the  present  case.  It  exists  by  implica- 
tion, and  may  be  exercised  in  either  case,  whenever  the 
demands  of  justice  require  it.  Actions  of  this  character 
have,  in  recent  years,  become  so  numerous  that  the  ques- 
tion is  of  far  greater  importance  than  it  could  possibly 
have  been  twenty-five  years  ago,  and  it  is  not  surprising 
that  most  of  the  cases  in  which  the  question  has  arisen  or 
is  discnssed  at  all  are  of  recent  origin.  In  our  state,  coun- 
ties, cities  and  other  municipal  corporations  are  liable  for 
negligence  resulting  in  injury  to  the  person,  to  the  same 
extent  as  private  corporations  and  individuals;  Kirtley 
r.  Spokane  County,  20  Wash.  Ill  (54  Pac.  936)  ;  Sutton 
V.  Snohomish,  11  Wash.  24  (39  Pac.  273)  ;  and  it  becomes 
of  the  utmost  importance  that  the  question  be  determined 
with  due  regard  for  the  public  welfare. 

"  The  common  law  grew  with  society,  not  ahead  of  it. 
As  society  became  more  complex,  and  new  demands  were 
made  upon  the  law  by  reason  of  new  circumstances,  the 
courts  originally,  in  England,  out  of  the  storehouse  of 
reason  and  good  sense,  declared  the  'common  law.'  But 
since  courts  have-  had  an  existence  in  America,  they  have 
never  hesitated  to  take  upon  themselves  the  responsibility 
of  saying  what  is  the  common  law,  notwithstanding  cur- 
rent English  decisions,  especially  upon  questions  involv- 
ing new  conditions.      .      .      .     And  we  understand 

that  where  there  are  no  governing  provisions  of 
the  written  laws,  the  courts  ...  of  this  state,  are, 
in  all  matters  coming  before  them,  to  endeavor  to  admin- 
ister justice  according  to  the  promptings  of  reason  and 
common  sense,  which  are  the  cardinal  principles  of  the 
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common  law."  Say  ward  v.  Carlson,  1  Wash.  29  (see  pp. 
40,  41). 

In  concluding  upon  this  question  we  adopt  and  indorse 
the  view  expressed  in  the  dissenting  opinion  in  Union 
Pacific  Ry.  Co.  v.  Botsford,  supra,  "that  a  party  who  vol- 
untarily comes  into  court  alleging  personal  injuries,  and 
demanding  damages  therefor,  should  permit  disinterested 
witnesses  to  see  the  nature  and  extent  of  those  injuries  in 
order  that  the  jury  may  be  informed  thereof  by  other  than 
the  plaintiff  and  his  friends;  and  that  compliance  with 
such  an  order  may  be  enforced  by  staying  the  trial,  or  dis- 
missing the  case." 

The  conclusion  we  have  reached  upon  this  question  dis- 
poses of  the  appeal,  but,  in  view  of  the  new  trial  which 
must  occur,  we  deem  it  necessary  to  notice  other  questions 
which  may  arise  thereon. 

From  the  evidence  in  the  case  it  appears  that  when  the 
train  upon  which  plaintiff  was  a  passenger  arrived  at  the 
town  of  Northport,  a  distance  of  140  miles  from  Spokane, 
the  engine  was  imcoupled  and  taken  by  the  fireman  up 
the  track  a  short  distance,  for  the  purpose  of  getting  water, 
the  engineer  leaving  the  engine  to  get  his  dinner.  It  ap- 
pears that  at  that  point  time  and  opportunity  are  afforded 
passengers  to  procure  dinner  before  proceeding  on  the 
journey.  In  backing  the  engine  down  to  connect  it  with 
the  train,  it  was  permitted  to  collide  with  the  cars  with 
such  force  as  to  throw  the  plaintiff,  who  was  standing  in 
the  aisle  of  one  of  the  coaches,  to  the  floor,  causing  the 
injuries  of  which  she  complains.  At  the  trial  the  defend- 
ant introdiiced  witnesses,  who  testified  that  the  engine  was 
a  standard  locomotive  passenger  engine  and  in  first  class 
condition ;  that  it  had  been  inspected  at  Spokane  prior  to 
going  out  with  the  train  in  question ;  that  it  was  equipped 
with  all  modern  appliances  for  starting  and  stopping ;  that 
the  fireman  who  was  on  the  engine  at  the  time  of  the  acci- 
dent, was  a  competent  engineer  as  well  as  fireman  and 
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had  had  some  experience  in  running  a  switch  engine ;  that 
from  the  water  tank  to  where  the  coaches  were  standing 
the  engine  was  permitted  to  drift,  on  a  down  grade,  at  a 
rate  of  from  five  to  ten  miles  an  hour ;  that  when  within 
the  usual,  proper  and  a  sufficient  distance  from  the  cars 
to  enable  the  engine  to  be  slowed  down  for  the  coupling, 
the  fireman  applied  the  air  brakes;  that,  they  proving 
insufficient  under  the  ordinary  application  of  air,  the  full 
volume  of  air,  or  what  is  termed  the  "emergency  pressure," 
was  turned  on,  and  that,  too,  proving  ineffectual  to  stop 
or  impede  the  engine,  he  thereupon  reversed,  but  was  un- 
able to  stop  the  engine  in  time  to  prevent  the  collision 
which  occurred.  An  examination  disclosed  that  a  nut  or 
pin  in  the  connecting  rod  had  broken  or  dropped  out,  ren- 
dering it  impossible  to  apply  the  air  brakes,  and  appellant 
contends  that  the  collision  was  the  result  of  unavoidable 
accident.  Upon  this  theory,  the  appellant  asked  for  an 
instruction  directing  a  verdict  in  its  favor,  and  assigns  as 
error  the  court's  refusal  to  give  it. 

In  support  of  this  assignment,  it  is  contended  that  a 
railroad  is  not  an  insurer  of  the  safety  of  its  passengers, 
which  may  be  conceded;  that  it  owes  simply  the  duty  of 
exercising  the  utmost  care,  skill,  prudence  and  foresight 
in  the  conduct  of  its  business,  which  may  also  be  accepted 
as  the  measure  of  its  duty  in  this  regard.  It  also  insists 
that  the  evidence  which  was  introduced  upon  its  own  part, 
and  uncontradicted,  shows  that  prior  to,  and  at  the  time  of, 
the  accident  it  had  used,  and  was  using,  such  care,  skill, 
prudence  and  foresight.  But  concerning  this  question  we 
think  the  court  could  not,  as  a  matter  of  law,  assume  that 
the  conditions  claimed  by  the  appellant  were  established 
by  the  evidence  introduced.  It  was  for  the  jury  to  say 
whether  or  not  the  inspection  was  sufficient  and  adequate ; 
whether  or  not  the  fireman  was  a  suitable  and  competent 
person  to  have  the  conduct  and  management  of  the  engine 
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under  such  circumstances;  whether  or  not  it  was  negli- 
gence for  the  engineer  to  leave  the  engine  intrusted  to  the 
care  of  the  fireman  under  such  circumstances;  whether 
or  not,  if  the  fireman  had  been  a  competent  engineer,  he 
would  have  been  equal  to  the  emergency  which  presented 
itself  when  it  became  apparent  that  the  brakes  were  not 
in  working  order,  and  could  have  stopped  the  engine  and 
prevented  the  collision.  Then,  too,  witness  Luce,  who  was 
conductor  of  the  train  and  a  witness  for  appellant,  says 
that  he  saw  the  engine  approaching  to  make  the  coupling ; 
that  at  that  time  he  was  standing  between  the  engine  and 
waiting  room  on  the  platform,  ten  or  fifteen  feet  from  the 
engine.  The  train  consisted  of  a  baggage  car  and  three 
coaches.  The  brakes  were  set  on  the  train  up  to  the  time 
the  engine  was  coupled  on. 

"  I  saw  this  engine  as  it  approached  for  the  purpose  of 
making  the  coupling;  this  was  a  few  minutes  before  the 
departure  of  the  Nelson  train.  I  saw  the  coupling  when 
it  was  made  and  saw  the  engine  as  it  approached  the  train 
for  the  purpose  of  making  the  coupling.  Mr.  Choat  (the 
fireman)  was  operating  the  engine  at  the  time.  As  he 
backed  down  to  couple  on  he  was  coming  a  little  faster 
than  he  should  have  been,  of  course,  to  maJke  the  coupling, 
and  I  heard  him  try  to  set  the  brake-^— that  is,  I  heard  the 
air  escape  as  it  does  always  in  applying  the  brake, — about 
probably  two  hundred  feet  and  possibly  two  hundred  and 
fifty  before  they  came  to  the  car,  and  he  got  along  about 
fifty  or  one  hundred  feet  further,  and  I  heard  him  apply 
the  air  again,  and  very  soon  after  that,  almost  immedi- 
ately, I  heard  him  apply  the  air  full  force,  which  is  called 
the  emergency,  and  yet  she  didn't  slack  up  as  he  intended, 
I  suppose,  she  shoiild,  and  he  struck  the  head  end  of  the 
baggage  car.  I  didn't  see  him  reverse  the  engine,  but  I 
know  she  was  reversed  when  she  struck,  as  she  immediately 
started  forward." 

Upon  the  testimony  of  this  witness,  the  jury  might  have 
considered  that  the  engine  was  permitted  to  approach  the 
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train  at  a  greater  rate  of  speed  than  prudence  justified. 

We  think  the  evidence  made  a  case  for  the  jury,  and  the 
instruction  was  properly  denied. 

There  was  no  error  committed  in  the  giving  of  instruc- 
tion number  six,  which  withdrew  from  the  jury  certain 
items  of  damage  which  were  abandoned  at  the  trial,  and 
the  computation  made  by  the  court  was  correct,  under  the 
pleadings. 

Nor  did  the  court  err  in  refusing  defendant's  requests 
for  instructions  numbered  one  and  two.  It  appears  that 
Drs.  Russell  and  Catterson  had  been  consulted  by  plaintiflF 
in  their  professional  capacity  as  physicians,  and  had  made 
physical  examinations  of  the  plaintiff,  for  the  purpose  of 
determining  her  injuries.  At  the  trial  the  defendant 
called  them  as  witnesses,  and,  upon  plaintiff's  objection, 
the  court  refused  to  permit  them  to  testify  to  any  informa- 
tion acquired  on  such  examinations.  By  instructions  one 
and  two,  which  were  refused,  the  court  was  asked  to  tell 
the  jury  in  effect  that  they  might  infer  from  plaintiff's 
refusal  to  consent  to  the  doctors  testifying  that  their  testi- 
mony, if  given,  would  have  been  unfavorable  to  plaintiff's 
cause.  We  think  the  defendant  was  not  entitled  to  have 
these  instructions  given.  The  court  correctly  ruled  that 
these  gentlemen  could  not,  without  plaintiff's  permission, 
give  testimony  as  to  any  information  obtained  in  their  pro- 
fessional capacity,  and,  if  the  plaintiff  had  the  legal  right 
to  have  this  testimony  excluded,  she  could  exercise  that 
right  without  making  it  the  subject  of  comment  for  the 

We  think  that  the  question  raised  by  the  assignment  of 
error  based  upon  the  refusal  of  the  court  to  give  instruc- 
tion number  three,  as  requested,  becomes  unimportant  by 
reason  of  our  conclusion  in  regard  to  the  power  of  the 
court  to  order  an  examination  in  a  proper  case. 

Assignments  numbered  nine  and  ten  are  based  upon  a 
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refusal  of  the  court  to  tell  the  jury,  as  a  matter  of  law,  that 
the  respondent  was  guilty  of  contributory  negligence  be- 
cause she  was  standing  in  the  aisle  of  the  car  at  the  time 
the  collision  occurred.  We  think  that  to  have  given  these 
instructions  would  have  been  gross  error.  Railroad  Com- 
pany V.  Pollard,  22  Wall.  341;  Carroll  v.  Burleigh,  16 
Wash.  208  (46  Pac.  232)  ;  Bedford  v.  Spokane  Street  By. 
Co.,  15  Wash.  419  (46  Pac.  650) ;  McQuillan  v.  Seattle, 
10  Wash.  464  (38  Pac.  1119,  45  Am.  St.  Kep.  799). 

Because  of  the  error  above  pointed  out,  the  judgment 
is  reversed  and  the  cause  remanded  for  further  proceed- 
ings in  conformity  herewith. 

DtJNBAK  and  Andeks,  JJ.,  concur. 

Reavis,  J.  (dissenting). — This  cause  is  reversed  upon 
a  single  assignment  of  error;  that  is,  the  refusal  of  the 
superior  court  to  make  an  order  directing  that  the  plaintiff 
be  examined  by  medical  experts  appointed  by  the  court  for 
the  purpose  of  ascertaining  the  nature,  character  and  ex- 
tent of  her  injuries.  As  observed  in  the  opinion,  the  ques- 
tion is  one  of  great  importance.  It  can  be  confidently 
asserted  that  until  this  time  no  court  in  this  state  has  ever 
assumed  the  power  to  direct  the  surgical  examination  of  a 
party  to  a  civil  action.  The  proposition  aflSrmed  is  that 
the  court  has  the  power  to  compel  the  plaintiff,  in  an  action 
for  personal  injuries,  to  submit  to  an  assault  and  indignity 
to  her  person,  under  penalty  of  the  dismissal  of  her  action 
in  case  of  her  refusal.  The  fixed  rules  of  the  conmion  law 
are  as  controlling  on  the  courts  as  is  the  statute  law  of  the 
state.  It  is  true,  these  principles  frequently  require  an 
extension  of  their  application  to  new  facts  and  conditions, 
and  the  court  is  then  authorized  to  make  such  extension 
or  prolongation  of  these  rules  to  such  new  condition  or 
fact.  But  established  and  ancient  rights  at  the  common 
law,  which  have  been  adopted  by  our  legislation,  cannot 
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be  altered  or  invaded  without  legislative  sanction.  The  in- 
quiry here  would  fairly  seem  to  be,  what  was  the  controll- 
ing rule  at  common  law  in  the  production  of  testimony  in 
actions  for  personal  injuries  i 

All  the  authorities  produced  by  coimsel  for  the  defend- 
ant, and  mentioned  in  the  opinion  of  the  court,  may  be 
examined,  and  it  will  be  found  that  no  case  asserts  that 
such  rule  existed  at  common  law.     And,  further,  no  case 
has  been  found,  in  the  judgment  of  a  common  law  court, 
until  1868,  first  reported  in  1877,  sustaining  in  the  court 
such  power  to  order  an  examination  of  the  person.     The 
case  of  Schroeder  v.  Chicago,  R,  I.  &  P.  R.  Co.,  47  Iowa, 
375,  is  the  strongest  case,  and  the  only  one  unlimited  in 
its  expressions,  supporting  the  doctrine.     It  was  decided 
in  December,  1877.    In  that  case,  before  the  jury  was  im- 
paneled, application  was  made  by  the  defendant  that  the 
plaintiff  be  required  to  submit  to  an  examination  by  phy- 
sicians and  surgeons,  that  they  might  determine  the  true 
condition  of  his  health  and  the  character  and  extent  of  his 
injuries.     The  application  requested  that  such  examina- 
tion be  made  by  physicians  to  be  selected  in  equal  numbers 
by  plaintiff  and  defendant ;  and  the  affidavit  of  a  physician 
was  made  that  such  examination  was  necessary  and  would 
determine  that  the  injuries  were  not  of  the  extent  and 
character  claimed  by  the  plaintiff.     The  trial  court  ruled 
that  it  had  no  authority  to  order  the  examination.     The 
supreme  court  affirmed  the  power  to  order  such  examina- 
tion, on  the  ground  that  the  refusal  of  the  plaintiff  to  be 
examined  was  an  impediment  to  the  administration  of 
justice  and  a  contempt  of  the  court's  authority;  that  he 
could  be  subjected  to  punishment  as  a  recusant  witness, 
who  refuses  to  answer  proper  questions  propounded  to 
him ;  that  the  court  could  have  stricken  from  the  pleadings 
all  allegations  as  to  permanent  injury  in  case  of  continued 
refusal;  that  such  refusal  would  amount  to  a  contempt; 

9—21  WASH. 
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and,  in  admitting  that  there  were  no  preoedeniB,  the  court 
observed : 

"  Great  progress,  however,  in  a  comparatively  recent 
period  has  been  made,  by  legislative  and  judicial  decisions, 
in  the  work  of  conforming  the  system  of  evidence  to  this 
germinal  principle,"  that  "whoever  is  a  party  to  an 
action  in  a  court,  whether  a  natural  person  or  a  corpora- 
tion, has  a  right  to  demand  therein  the  administration  of 
exact  justice." 

It  is  also  mentioned  with  approbation  that  legislative 
changes  in  the  system  of  common  law  evidence  have  been 
made,  as  the  abrogation  of  the  rule  which  prohibited  par- 
ties to  a  case  from  giving  testimony  therein,  and  some 
others.  But  it  would  seem  that  it  was  forgotten  that  the 
power  to  make  such  changes  is  vested  in  the  sovereign 
through  the  legislative  department.  Thus,  the  right  given 
the  party  to  testify  in  a  civil  action,  or  to  be  examined  by 
his  adversary,  is  given  by  legislation,  and  it  is  assumed 
that  no  precedent  can  be  found  where  a  conmion  law  court 
permitted  a  witness,  a  party  to  an  action,  to  testify,  until 
the  legislature  had  changed  the  rule.  The  court  also  urges, 
in  support  of  the  principle  affirmed  by  it,  that  those  who 
effect  insurance  upon  their  lives  and  pensioners  for  disa- 
bility incurred  in  the  military  service  of  the  country  are 
all  subject  to  examination  of  their  bodies,  and  it  is  never 
deemed  a  dishonor  or  indignity.  But  these  are  volimtary, 
and  by  legislative  authority  only;  and  it  is  then  admitted 
that  no  case  has  hitherto  been  found  in  which  the  question 
has  been  considered,  except  that  2  Bishop  on  Marriage 
and  Divorce,  §  690,  mentions  that  in  divorce  cases',  under 
the  ecclesiastical  law  of  England,  when  the  impotency  of 
the  person  is  in  question,  an  examination  may  be  ordered 
of  the  person  alleged  to  be  impotent,  and  the  court  observes 
that  the  authorities  mentioned  by  Bishop  may  be  r^arded 
as  giving  some  support  to  its  conclusion. 
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In  StiiaH  V,  Havens,  17  Neb.  211  (22  N.  W.  419),  three 
physicians  had  testified  in  behalf  of  plaintiff,  w&o  had 
made  an  examination  of  the  person  of  the  plaintiff,  a  man, 
and  defendant  requested  that  four  physicians  examine 
plaintiff.  The  trial  court  refused  to  make  the  order,  and 
this  refusal  was  aflSrmed  by  the  supreme  court,  though 
the  power  to  make  such  order  for  an  examination  was 
stated  to  be  in  the  discretion  of  the  court.  This  case  fol- 
lowed that  of  Sioux  City  &  P.  B.  Co.  v.  F inlay  son,  16 
Neb.  579  (20  N.  W.  860).  There  a  man  sued  the  railroad 
company,  and,  after  all  plaintiff's  evidence  was  in,  defend- 
ant requested  an  order  for  the  examination  of  plaintiff's 
person  by  defendant's  physicians.  The  trial  court  refused 
such  order,  because  it  deemed  it  had  no  power  to  make  it. 
The  supreme  court  aflSrmed  the  judgment  of  the  lower 
court,  because  such  order  was  deemed  to  be  within  the 
discretion  of  the  trial  court ;  observing  that  the  court  was 
inclined  to  believe  the  trial  court  had  the  power  to  order 
the  examination. 

In  Atchison,  T.  &  S.  P.  B.  B.  Co.  v.  Thul,  29  Kan.  466, 
the  plaintiff,  a  man,  had  introduced  physicians  who  tes- 
tified to  an  examination  of  plaintiff's  person,  and  the  result 
that  was  deduced  therefrom,  when  defendant  applied  for 
an  order  of  examination  by  physicians  to  be  appointed  by 
the  court.  The  lower  court  refused  to  make  such  order, 
and  its  judgment  was  affirmed  by  the  supreme  court,  for 
the  reason  that  sufficient  expert  testimony  was  introduced 
by  the  plaintiff,  and  that,  such  testimony  having  been  sup- 
plied, it  was  within  the  discretion  of  the  trial  court  to 
refuse  to  hear  more ;  and  the  court  observes  that  the  only 
cases  of  which  it  has  any  knowledge  considering  the  ques- 
tion are  those  of  Sehroeder  v.  Chicago,  B.  I.  &  P.  B.  Co., 
supra,  and  Loyd  v.  Hannibal  &  St.  J.  B.  B.  Co.,  53  Mo. 
509.  In  the  Iowa  case  the  power  to  appoint  medical  ex- 
perts to  examine  the  person  was  affirmed,  and  in  the  Mis- 
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souri  case  denied.  In  White  v.  Milwaukee  City  By.  Co,, 
61  Wis.  536  (21  N.  W.  624),  the  opinion  contains  but  few 
reasons,  but  observes  that  such  examinations  are  fre- 
quently ordered  in  impotency  and  pregnancy,  and  its  con- 
clusion is  based  upon  the  authority  of  the  Iowa  case, 
supra,  and  Walsh  v.  Sayre,  52  How.  Pr.  334.  Sibley  v. 
Smith,  46  Ark.  275,  sustains  the  doctrine  on  the  authority 
of  Waish  V,  Sayre,  supra. 

In  the  case  of  Craves  v.  City  of  Battle  Creek,  95  Mich. 
266  (54  N.  W.  757),  cited  by  appellant,  and  mentioned 
in  the  opinion  of  the  majority,  in  favor  of  the  doctrine, 
the  plaintiff  was  a  woman  who  had  an  injured  arm  and* 
wrist,  and  appeared  before  the  jury  and  testified  to  its 
condition,  as  also  did  a  physician  who  had  examined  the 
arm.  Upon  the  refusal  of  the  plaintiff  to  remove  her  glove 
from  the  injured  hand  and  exhibit  the  same  to  the  jury,, 
defendant  asked  for  an  order  of  the  court  directing  that  a 
medical  expert  examine  the  plaintiff's  arm,  which  was 
refused  by  the  court.  The  trial  court  refused  the  order 
on  the  ground  that  it  had  no  power  to  direct  such  exam- 
ination. This  was  reversed  by  the  supreme  court,  which 
observes  : 

"  The  rule  recognizing,  however,  that  a  wide  discretion- 
is  vested  in  the  trial  court,  which  justifies  a  refusal  to- 
require  the  examination  where  the  necessities  of  the  case 
are  not  such  as  to  call  for  it,  or  where  the  sense  of  delicacy 
of  the  plaintiff  may  be  offended  by  the  exhibition,  or  where 
the  testimony  would  be  merely  cumulative,  or  where,  in 
the  judgment  of  the  trial  court,  it  would  not  materially 
aid  the  jury." 

In  the  case  of  Bichmond  &  D.  B.  B,  Co.  v.  Childress, 
82  Ga.  719  (9  S.  E.  602),  the  trial  court  ruled  that  it  had 
no  power  to  order  an  examination  of  plaintiff's  person  by 
medical  experts  without  plaintiff's  consent.  The  supreme 
court  cites  a  (Jeorgia  statute  (Code,  §  206),  which  declares. 
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that  "every  court  has  power  ...  to  control,  in 
furtherance  of  justice,  the  conduct  of  its  officers  and  all 
other  persons  connected  with  a  judicial  proceeding  before 
it,  in  every  matter  appertaining  thereto;"  and  construes 
such  statute  to  vest  power  in  the  court  to  order  such  an 
examination,  cdhcluding  that  it  is  vested  in  the  sound  dis- 
cretion of  the  trial  court  alone. 

Hatfield  v.  St.  Paul  &  D.  B.  Co.,  33  Minn.  130  (22 
N.  W.  176),  does  not  seem  to  sustain  the  view  maintained 
by  the  appellant.  The  opinion  is  a  short  one.  Plaintiff 
alleged  injuries  to  one  of  her  limbs  which  impeded  her 
locomotion,  and  testified  before  the  jury.  The  defendant 
moved  the  court  for  an  order  directing  the  plaintiff  to  walk 
across  the  court  room  before  the  jury,  which  the  trial  court 
refused,  for  the  reason  that  it  had  no  power  to  make  such 
order.  The  supreme  court  affirmed  the  judgment  of  the 
lower  court,  but  remarked  that  the  power  to  make  such 
order  was  vested  in  the  discretion  of  the  trial  court. 

In  Owens  v.  Kansas  City,  etc.,  R.  R.  Co.,  95  Mo.  169 
(8  S.  W.  350),  the  court  concludes  that  the  defendant  has 
not  an  absolute  right  to  have  a  personal  examination,  but 
that  it  is  in  the  discretion  of  the  trial  court.  It  will  be 
observed  that  in  the  cases  above  mentioned,  with  the  ex- 
ception of  47  Iowa,  the  case  of  Walsh  v.  Sayre,  supra,  de- 
cided in  1877,  is  relied  upon  as  a  precedent  to  sustain  the 
power  of  the  court  to  order  a  physical  examination.  That 
case,  however,  was  overruled  by  the  appellate  court  of  New 
York  in  January,  1883,  in  the  case  of  Roberts  v.  Ogdens- 
burgh  £  L.  C.  R.  R.  Co.,  29  Hun,  154,  and  it  is  observed 
in  the  opinion: 

"  The  order  is  so  unusual  that  we  may  well  inquire  upon 
what  authority  of  precedent  or  principle  it  rests.  For  pre- 
cedent the  defendant  cites,  what  is  called  the  leading  case 
of  Walsh  V.  Sayre  (52  How.  Pr.  334).  That  case  was 
decided  by  the  Special  Term  of  the  Superior  Court  of  New 
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York,  in  1868,  and  was  reported  in  1877.  The  action  was 
for  malpractice  and  the  motion  by  the  defendant  was  that 
the  plaintiff  submit  to  a  personal  examination  by  surgeons. 
The  opinion  states  that  there  is  no  recorded  case  of  an 
application  for  any  such  discovery  having  been  granted. 
And  the  decision  is  based  upon  the  analogy  to  discovery  in 
chancery.  We  see  no  analogy  whatever  between  the  pro- 
duction of  books  and  papers  or  the  examination  of  a  party 
by  a  bill  of  discovery,  and  the  compelling  of  a  party  to 
expose  his  person  to  the  inspection  of  physicians.*' 

The  court  also  observes  that,  in  Schroeder  v.  Chicago, 
R.  I.  &  P.  R.  R.  Co.,  supra,  "the  doctrine  contended  for 
by  defendants  here  was  sustained."  But  that  opinion  cites 
no  precedent  or  authority,  and  the  court  also  observes,  with 
reference  to  the  cases  cited  in  2  Bishop  on  Marriage  and 
Divorce,  §  590 : 

"  Whatever  may  be  the  rule  in  suqh  actions  for  divorce, 
nothing  which  is  there  said  applies  to  this  case.  No  such 
necessity  exists.  The  injuries,  if  any,  suffered  by  the 
plaintiff  can  be  proved  by  ordinary  common  law  evidence, 
as  similar  injuries  are  proved  every  day.  The  other  in- 
stances thought  by  the  defendant  to  be  analogous  are  the 
trial  by  inspection  and  the  writ  de  ventre  inspiciendo.  An 
examination  of  3  Blackstone's  Commentary,  331,  will 
show  that  the  trial  by  inspection  was  a  trial  by  the  judges, 
not  by  a  jury,  of  some  single  matter,  obvious  to  sight; 
except  in  appeals  of  mayhem,  which  are  matters  long  obso- 
lete. "No  analogy  exists  between  those  proceedings  and 
the  present.  The  writ  de  ventre  inspiciendo  (1  Black. 
Com.,  456;  taken  by  the  English  law  from  the  Koman 
Dig.  25,  4,  1,  10,  and  made  indecent  in  the  taking)  has 
long  become  obsolete.  If  it  shows  anything  in  the  present 
case,  its  disuse  shows  that  such  an  invasion  of  the  sacred- 
ness  of  the  person,  as  is  here  proposed,  cannot  be  permitted 
at  this  day.  Thus  the  whole  authority  for  this  order  rests, 
in  the  way  of  precedent,  on  the  Special  Term  cases  above 
cited  ;'*  (Walsh  v.  Sayre,  supra.) 

In  Peoria,  etc.,  Ry.  Co.  v.  Rice,  144  El.  227  (33  K  E. 
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951),  at  the  close  of  the  plaintiff's  evidence  in  chief,  coun- 
sel for  defendant  moved  for  an  order  that  the  plaintiff 
submit  to  an  examination  by  four  physicians  named.  The 
motion  was  overruled.  The  court  cites  a  long  line  of 
authorities  in  sustaining  the  judgment  of  the  trial  court, 
and  observes: 

"  We  do  not  think  injustice  is  likely  to  result  to  a  de- 
fendant by  a  refusal  to  make  such  an  order, 
Rules  of  practice  must  be  laid  down,  not  with  reference 
to  a  single  case,  but  to  be  applied  generally ;  and  we  enter- 
tain no  doubt  that  our  conclusion  heretofore  announced  on 
this  subject  is  the  better  and  safer  practice ;" 

citing  a  number  of  former  decisions  in  that  court  denying 
the  power  to  order  such  an  examination. 

In  Penn.  Co.  v.  Newmeyer,  129  Ind.  401  (28  N.  E. 
860),  the  trial  court  refused  to  require  the  plaintiff  to  sub- 
mit to  an  examination  of  his  injuries  by  surgeons  ap- 
pointed by  the  court  for  that  purpose.  The  supreme  court 
affirmed  the  judgment  and  observed: 

"  There  is  no  statute  in  this  state  conferring  upon  the 
circuit  court  the  power  to  make  such  an  order  as  was 
asked  in  this  case.  If  such  power  exists,  it  is  a  power 
that  inheres  in  the  court,  independent  of  any  statutory 
provision.  It  is  applicable  alike  to  all,  male  and  female, 
and  is  confined  to  an  examination  of  no  particular  part 
of  the  person.  To  say  that  the  power  rests  in  the  sound 
discretion  of  the  court  does  not  meet  the  case,  for  the  real 
question  is  as  to  whether  the  power  exists  at  all. 
We  think  the  better  reason  is  against  the  existence  of  such 
a  right,  and,  in  the  absence  of  some  statute  upon  the  sub- 
ject, we  do  not  think  the  court  should  attempt  to  compel 
litigants,  against  their  will,  to  submit  their  persons  to  the 
examination  of  strangers  for  the  purpose  of  furnishing  evi- 
dence to  be  used  on  the  trial  of  a  cause." 

In  the  case  of  McQuigan  v.  Delaware  L.  &  W.  R.  R, 
Co.,  129  N.  Y.  60  (29  K  E.  235),  the  sole  question  pre- 
sented to  the  court  was  whether  the  supreme  court  has 
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power,  in  advance  of  the  trial  of  an  action  for  personal 
and  physical  injury,  to  compel  the  plaintiff,  on  an  applica- 
tion made  in  behalf  of  the  defendant,  to  submit  to  a  sur- 
gical examination  of  liis  person  by  surgeons  appointed  by 
the  court  with  a  view  of  enabling  them  to  testify  on  the 
trial.  This  case  contains  an  exliaustive  review  of  the 
whole  question.    The  court,  by  Andrews,  J.,  observed : 

"  Upon  the  organization  of  the  state  government,  our 
courts  succeeded  to  the  powers  theretofore  exercised  by  the 
courts  of  law  and  chancery  in  England,  so  far  as  they  were 
applicable  to  our  situation.  It  is  a  significant  fact  that 
not  a  trace  can  be  found  in  the  decisions  of  the  common- 
law  courts  of  England,  either  before  or  since  the  Revolu- 
tion, of  the  exercise  of  a  power  to  compel  a  party  to  a  per- 
sonal action  to  submit  his  person  to  examination  at  the 
instance  of  the  other  party.  If  the  power*  existed  it  is 
difficult  to  suppose  that  it  would  not  have  been  frequently 
invoked.  Actions  for  assault  and  battery,  for  injuries 
arising  from  negligence,  and  generally  for  personal  torts, 
were  among  the  most  common  known  to  the  law  and  yet, 
so  far  as  we  can  discover,  in  no  case  was  it  supposed  or 
claimed  that  the  court  was  armed  with  this  jurisdiction. 
The  non-exercise  of  a  power  is  not  conclusive  against  its 
existence,  but  it  is  strange  if  the  power  in  question  existed, 
it  should  have  been  unused  for  centuries  and  never  have 
been  called  into  activity.      .      .  The  only  authority 

in  the  English  common-law  courts  in  any  degree  analo^ua 
is  found  in  the  power  which  the  courts  of  England  have 
occasionally,  though  rarely  exercised,  to  issue  on  the  appli- 
cation of  apparent  heirs  the  writ  de  ventre  inspiciendo. 
This  practice  in  England  is  sui  generis  and  has 
never  been  adopted  here.  .  .  .  The  doctrine  of  the 
cases  in  chancery  ( .  .  .  Devanhaah  v.  Devanbagh,  5 
Pai.  554;  Newell  v.  Newell,  9  id.  25),  that  in  an  action  to 
procure  a  decree  of  nullity  of  marriage  on  the  ground  of 
impotence  or  sexual  incapacity,  the  chancellor  may  compel 
the  defendant  to  submit  to  a  surgical  examination,  is  a 
graft  from  the  civil  and  common  [canon]  law,  and,  as 
has  been  said,  'rests  upon  the  interest  which  the  public,  as 
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well  as  the  parties,  have  in  the  question  of  upholding  or 
dissolving  the  marriage  state,  and  upon  the  necessity  of 
such  evidence  to  enable  the  court  to  exercise  its  jurisdic- 
tion.' .  .  .  The  power  to  compel  a  party  to  submit 
to  an  examination  of  his  person  has  never  been  conferred 
by  any  statute.  .  .  .  But  we  have  to  deal  only  with 
the  question  of  the  power  of  the  courts,  in  the  absence  of 
any  legislation.  It  is  very  clear  that  the  power  is  not  a 
part  of  the  recognized  and  customary  jurisdiction  of  courts 
of  law  or  equity.  The  doctrine  that  courts  have  an  inher- 
ent jurisdiction  to  mould  the  proceedings  to  meet  new  con- 
ditions and  exigencies  is  true,  but  in  a  limited  sense.  They 
cannot,  under  cover  of  procedure  or  to  accomplish  justice 
in  a  particular  case,  invade  recognized  rights  of  person  or 
property.  .  .  .  We  think  the  assumption  by  the 
court  of  this  jurisdiction,  in  the  absence  of  statute  author- 
ity, would  be  an  arbitrary  extension  of  its  powers." 

The  case  of  Union  Pacific  Ry.  Co,  v.  Botsford,  141  TJ.  S. 
250  (11  Sup.  Ct.  1000),  was  where  the  single  question 
before  the  court  was  whether,  in  a  civil  action  for  an  injury 
to  the  person,  the  court,  on  application  of  the  defendant 
and  in  advance  of  the  trial,  could  order  the  plaintiff,  with- 
out his  or  her  consent,  to  submit  to  a  surgical  examination 
as  to  the  extent  of  the  injury  sued  for.  This  case  is  an 
exhaustive  and  thorough  statement,  upon  authority  and 
principle,  of  the  controversy,  and  the  principle  enunciated 
that  no  power  exists  in  the  court  to  order  such  an  exam- 
ination of  the  person  of  the  plaintiff.  The  court  observed 
of  the  cases  cited  by  appellant: 

"  Within  the  last  fifteen  years  ...  a  practice  to 
grant  such  orders  has  prevailed  in  the  courts  of  several  of 
the  western  and  southern  states,  following  the  lead  of  the 
supreme  court  of  Iowa  in  a  case  decided  in  1877.  The 
consideration  due  to  the  decision  of  those  cases  has  induced 
ns  fully  to  examine,  as  we  have  done  above,  the  precedents 
and  analogies  on  which  they  rely.  Upon  mature  advise- 
ment, we  retain  our  original  opinion  that  such  an  order 
has  no  warrant  of  law.'^ 
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It  would  seem  that  no  authority  should  be  inferred  from 
the  very  rare  instances  in  the  ecclesiastical  courts  of  ancient 
England  for  granting  an  order  for  the  examination  of  the 
person  for  a  single  purpose,  when  the  nullity  of  marriage 
was  the  issue.  With  the  exception  of  the  cases  of  Le  Barron 
V,  Le  Barron^  35  Vt.  365,  and  Devanhagh  v.  Devaribagh, 
supra,  and  the  allusion  by  Bishop  on  Marriage  and 
Divorce,  supra,  there  does  not  seem  to  be  any  American 
authority  that  has  ever  supposed  these  instances  of  the 
ecclesiastical  law  were  a  part  of  the  common  law  of  this 
country  or  England.  The  action  of  divorce  in  this  state, 
and  perhaps  universally  now,  is  purely  statutory.  The 
grounds  for  divorce  are  statutory.  The  procedure  and 
method  of  taking  evidence  in  the  ecclesiastical  court  has 
never  been  used  in  this  country  or  in  a  court  of  common 
law,  and  the  ecclesiastical  law  was  never  a  part  of  the 
common  law.  The  action  of  divorce  is  purely  a  civil  action 
and  the  procedure  provided  by  legislation  is  that  of  other 
civil  actions.  In  Page  v.  Page,  51  Mich.  88  (16  N.  W. 
245),  which  was  a  divorce  case,  upon  the  production  of 
testimony  before  the  commissioner,  physicians  were  pro- 
duced by  counsel  for  plaintiff  who  examined  the  person 
of  the  defendant,  and  the  eminent  jurist.  Judge  Cooley, 
delivering  the  opinion  of  the  court,  observed  of  this  exam- 
ination : 

"  There  was  also  a  most  extraordinary  compulsory  exam- 
ination of  the  defendant  by  physicians,  who  stripped  him 
and  subjected  him  to  oral  inquisition,  to  compel  him  to 
give  evidence  which  they  could  repeat  before  the  commis- 
sioner for  use  against  him.  Whftt  means  they  could  be 
supposed  to  have  for  compelling  him  to  answer  their  ques- 
tions, in  case  he  declined  as  he  ought  to  have  done,  we  do 
not  know;  but  we  are  certain  they  could  not  be  means 
known  to  the  law.  We  strike  from  the  record  ajl  the  evidence 
obtained  by  this  inquisition  also.  It  should  be  understood 
that  there  are  some  rights  which  belong  to  man  as  man  and 
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to  woman  as  woman  which  in  civilized  communities  they 
can  never  forfeit  by  becoming  parties  to  divorce  or  any 
other  suits,  and  that  there  are  limits  to  the  indignities  to 
which  parties  to  legal  proceedings  may  be  lawfully  sub- 
jected." 

The  same  high  authority,  in  Cooley  on  Torts  (p.  29), 
declares : 

"  The  rights  to  one^s  person  may  be  said  to  be  a  right 
to  complete  immunity :  to  be  let  alone." 

And  this  definition  is  approved  in  Union  Pacific  Ry.  Co. 
i\  Botsford,  supra. 

Neither  can  there  be  a  sound  argument  founded  upon 
the  fact  that  actions  for  personal  injuries  may  have  become 
more  frequent  in  recent  years,  and  that  counties,  cities  and 
other  municipal  corporations  are  liable  for  negligence  re- 
sulting from  injuries  to  persons.  Certainly,  the  public 
policy  which  authorized  these  actions  is  entirely  a  subject 
of  legislation.  The  legislature  of  this  state  has  authorized 
actions  for  personal  injuries  against  counties  and  munic- 
ipal corporations.  If  it  be  questionable  policy,  the  argu- 
ment against  their  maintenance  is  a  legislative,  rather  than 
a  judicial^  one.  It  does  not  seem  that  the  necessity  exists, 
in  obtaining  justice  in  the  trial  of  these  cases,  to  overturn 
ancient  principles  of  personal  liberty,  and,  if  it  did,  it 
should  be  remitted  to  the  law  making  department  of  the 
state. 

PuLi-EBTON,  J.,  concurs  in  dissenting  opinion. 
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[No.  3087.    Decided  May  2,  1889.] 

*?4  ^''''1  Julius    Ach,    Respondent,    v.    Fred    Cabter    et    al., 

gs  loel  Appellants. 

JUDGMENTS CONPORMITY  TO  PLEADINGS. 

A  defendant  cannot  predicate  error  upon  the  fact  that  the 
court's  Judgment  is  founded  on  the  contract  set  up  in  his  own 
answer,  which  Is  different  from  the  contract  on  which  the  action 
Is  based. 

FINDINGS  OF  COURT — ^EXCEPTIONS  MUST  BE  SPECIFIC  AS  TO  ERBOB8. 

An  objection  that  the  findings  of  the  court  are  not  in  proper 
form,  because  being  combined  with  the  conclusions  of  law  and 
Judgment  in  one  statement,  instead  of  being  separately  stated  as 
required  by  the  statute,  must  be  deemed  waived  when  not  ex- 
cepted to  on  that  specific  ground. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
James  A.  Williamson,  Judge.    Affirmed. 

Oeorge  W.  Fogg,  for  appellants.         , 
Sharpstein  &  Blattner,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Appellants  were  copartners  under  the  name 
of  the  Tacoma  Woolen  Mills  Company,  and  were  engaged 
in  the  manufacture  of  woolen  merchandise.  The  complaint 
alleges  that  appellants  entered  into  a  written  agreement 
with  respondent  on  the  17th  of  September,  1897,  by  the 
terras  of  which  appellants  agreed  to  pay  respondent  three 
per  cent,  on  all  sales  made  in  San  Francisco  and  for  all 
goods  sold ;  also  to  pay  the  same  commission  on  all  orders 
received  direct  from  respondent's  trade,  and  agreed  to  allow 
him  one  per  cent,  extra  on  all  bills  which  he  might  dis- 
count. Respondent  agreed  to  represent  the  goods  of  appel- 
lants to  the  trade,  and  to  discount  such  bills  as  he  might 
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desire  at  the  rate  of  one  per  cent.  Thereafter  respondent 
made  a  sale  of  appellants'  merchandise  to  a  San  Francisco 
firm  in  the  amount  of  $15,590,  and  demanded  his  com- 
mission of  three  per  cent,  thereon,  amounting  to  $467.70, 
and  judgment  was  demanded  for  that  amount.  Appel- 
lants' answer  admitted  the  contract  and  the  sale,  and  the 
ability  and  readiness  of  the  San  Francisco  firm  to  pay, 
and,  for  a  further  defense,  alleged  the  subsequent  cancel- 
lation of  the  written  agreement  set  out  in  the  complaint, 
and  the  substitution  of  a  parol  agreement  therefor,  differ- 
ent from  the  written  agreement  only  in  the  particular  that 
appellants  should  send  to  respondent  statements  of  accounts 
of  sales  made  by  him,  and  respondent  would  thereupon 
remit  to  appellants  the  amount  of  such  statements,  less  a 
commission  of  four  per  cent.  Appellants  also  admitted 
the  sale  of  the  merchandise  by  respondent  to  the  San  Fran- 
cisco firm,  and  the  ratification  of  thfe  sale  by  appellants. 
A  jury  being  waived,  the  evidence  was  heard  by  the  court. 
At  the  conclusion  of  the  trial,  the  court,  in  the  form  of  an 
opinion,  reviewed  the  evidence  and  made  its  conclusion  of 
facts,  and  also  of  law.  Counsel  for  appellants  then  ex- 
cepted to  the  findings  of  fact  and  conclusions  of  law  in  the 
opinion.  The  court  afterwards  filed  the  opinion,  and 
ordered  that  it  stand  for  the  findings  of  fact  and  conclu- 
sions of  law  in  the  case.  Motion  for  a  new  trial  was  made 
and  overruled.  Counsel  for  appellants  now  complains  that 
findings  of  fact  were  not  made  by  the  court  as  required  by 
statute,  and  that  the  evidence  does  not  support  such  find- 
ings, and  that  the  judgment  is  not  sustained  by  the  findings 
stated  in  the  opinion. 

It  is  true,  the  court  concluded  that  the  written  agree- 
ment counted  upon  in  the  complaint  was  superseded  by  the 
agreement  set  forth  in  the  answer,  and  which  was  claimed 
by  appellants  to  have  been  substituted  for  the  written  agree- 
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menV  &iid  seems  to  have  given  the  respondent  judgment 
upon  the  agreement  stated  in  the  answer ;  that  is,  that  the 
terms  of  compensation  to  respondent  provided  for  in  the 
agreement  set  forth  in  the  answer  should  be  the  measure  of 
respondent's  compensation.  This  does  not  seem  to  be 
error,  and  it  is  supported  by  a  decision  announced  in  the 
case  oiMegrath  v.  Oilmore,  15  Wash.  568  (46  Pac.  1082). 
It  is  true,  the  findings  of  fact  were  not  made  in  a  separate 
paper  from  the  conclusions  of  law,  and  do  not  conform  to 
the  requirements  of  the  statute;  but  the  appellants  made 
no  exception  for  that  reason  when  they  were  first  made 
by  the  court,  but  did  except  to  such  findings  because  not 
sustained  by  the  evidence.  If  appellants  had  specially 
directed  the  court^s  attention  to  the  form  of  the  findings, 
and  requested  that  they  be  specifically  and  separately  stated 
as  required  by  the  statute  (Bal.  Code,  §  5029),  it  would 
present  another  question  here.  But  we  do  not  think  that 
appellants  can  now  complain  that  the  findings  were  not 
complete  in  substance  and  form.  We  have  examined  the 
evidence  and  are  not  inclined  to  disturb  the  conclusions  of 
the  superior  court,  and  its  judgment  is  affirmed. 

QoBDON,  C.  J.,  and  Anders,  Dunbab  and  Fullbrtow, 
JJ.,  concur. 


[No.  816D.    Decided  May  4,  1890.] 

Hill  Estate  CoMPAifY,  Respondent,  v.  W.  H.  Whittle- 
sey et  al..  Appellants. 

APPEAL  BOND — ^EXECUTIOW  BY  ATTOBWET  FOB  APPELLAITT. 

An  appeal  bond  signed  by  the  attorney  for  appellants  Instead 
of  by  the  appellant  personally  Is  not  defective  on  that  groand, 
under  the  appeal  act  of  this  state. 
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EVIDENCE — JUDICIAL  NOTICE — ^BELIOIOUS  SOCIETIES. 

Judicial  notice  will  not  be  taken  of  the  nature  of  the  duties  or 
extent  of  the  authority  of  vestrymen  of  a  Protestant  Episcopal 
church. 

SAME — ^PRESUMPTION  AS  TO  POWERS  OF  CHURCH  OFFICERS. 

It  will  not  be  presumed  that  the  vestrymen  of  a  church  have 
power  to  bind  the  wardens  or  congregation  without  their  consent. 
In  the  absence  of  any  evidence  as  to  their  respective  powers  or 
duties. 

BELIQIOUS    SOCIETIES  —  PROTESTANT    EPISOOPAI.    CHURCH — POWER    OF 
VESTRY  TO  MORTGAGE. 

Real  property  conveyed  to  a  bishop  in  trust  and  for  the  use  of 
the  wardens,  vestry  and  congregation  of  an  unincorporated  Prot- 
estant Episcopal  church  cannot  be  Incumbered  by  the  vestrymen 
without  the  consent  of  the  bishop. 

EQUITABLE  UBN — ^WHEN  ARISES. 

One  loaning  money  to  the  vestry  of  a  church  for  the  erection 
of  a  building  on  its  land,  secured  by  a  mortgage  which  the  vestry 
had  no  power  to  execute,  is  not  entitled  to  an  equitable  lien. 

Appeal  from  Superior  Court,  Jefferson  County. — Hon. 
James  G.  McClinton,  Judge.    Keversed. 

4.  W.  Buddress,  for  appellants. 

A.  R.  Coleman  (Brinker,  Jones  &  Richards j  of  counsel), 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  C.  J. — ^In  April,  1883,  Mary  Fowler,  A.  H. 
Tucker  and  Mary  J.  Tucker,  the  owners  of  the  real  estate 
hereinafter  referred  to,  by  their  deed  conveyed  lots  1  and 
3,  in  block  87  of  the  city  of  Port  Townsend,  in  the  then 
territory  of  Washington,  unto  the  'TElev.  John  Adams  Pad- 
dock, Bishop  of  Washington  Territory,  in  trust  for  and  for 
the  use  of  the  wardens,  vestry  and  congregation  of  St. 
Paul's  parish  of  the  Protestant  Episcopal  church  at  Port 
Townsend."  In  October,  1888,  James  Jones,  W.  H.  Whit- 
tlesey, A.  H.  Tucker,  Charles  Pink  and  Charles  A.  Dyer, 
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executed  to  plaintifFs  assignor  a  promissory  note  as  fol- 
lows: 

**Port  Townsend,  Washington  Territory, 

October  18th,  1888. 
Two  years  after  date,  without  grace,  at  12  o'clock,  M., 
we  jointly  and  severally  promise  to  pay  to  the  order  of 
Kobert  C.  Hill  at  The  First  National  Bank  of  Port 
Townsend,  at  its  banking  house  in  the  City  of  Port 
Townsend,  Twelve  Hundred  &  Fifty  Dollars,  United 
States  gold  coin,  value  received,  with  interest  from  date 
until  paid  at  the  rate  of  ten  per  cent,  per  annum,  interest 
payable  quarterly,  and  if  not  so  paid  to  become  a  part,  of 
the  principal,  and  bear  like  interest  until  paid.  And  fur- 
ther agreeing,  that  if  the  same  is  not  paid  when  due,  and 
suit  be  brought  to  collect  the  same,  to  pay  5  per  cent,  on 
the  sum  due,  as  attorney's  fees  for  collection. 
$1250.00. 

James  Jones,  "^ 

Wm.  H.  Whittlesey,  |  Vestrymen  of  St.  Paul's 
A.  H.  Tucker,  V      P.  *E.  Church  of  Port 

Chas.  Pink,  |       Townsend,  W.  T." 

Chas.  a.  Dyer,  J 

And  on  the  same  date,  as  vestrymen,  etc.,  executed  a 
mortgage  upon  lot  S  above  mentioned,  as  security  for  the 
payment  of  such  note.  The  mortgage  has  never  been  re- 
corded. This  action  was  brought  against  the  above  men- 
tioned vestrymen  and  their  successors,  and  against  certain 
parties  as  members  of,  and  for  and  on  behalf  of,  all  persons 
composing  the  wardens,  vestry  and  congregation  of  the 
church,  and  against  W.  M.  Barker,  the  present  bishop  of 
the  diocese  of  Olympia,  and  certain  other  parties,  for  the 
purpose  of  foreclosing  the  mortgage  upon  lot  3,  and  also  to 
enforce  an  equitable  lien  upon  both  of  said  lots  for  the 
amount  found  due  upon  the  note.  From  a  judgment  and 
decree  in  plaintiff's  favor,  the  defendants  have  appealed. 

Respondent  has  moved  to  dismiss  the  appeal 'for  the 
reason  that  the  bond  is  signed  by  the  attorney  for  appel- 
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lants,  instead  of  by  appellants  personally.  Upon  authority 
of  Cook  V,  Tibbals,  12  Wash.  207  (40  Pae.  935),  and 
Pennsylvania  Mtge.  Inv,  Co.  v.  Oilbert,  18  Wash.  667  (52 
Pae.  246),  the  motion  must  be  denied. 

There  was  no  evidence  given  tending  in  any  wise  to  show 
that  the  signers  of  the  note  and  mortgage  were  authorized 
to  bind  the  congr^ation  or  the  wardens  of  the  church,  nor 
tending  in  any  wise  to  show  the  nature  of  their  duties  or 
extent  of  their  authority  as  vestrymen.  We  certainly  can- 
not take  judicial  notice  of  their  power.  BecJcwith  v.  Mc- 
Bride,  70  Ga.  642. 

The  rules  or  canons  of  the  church,  if  any  exist,  were  not 
put  in  evidence;  and,  upon  this  phase  of  the  case,  we 
would  be  compelled  to  hold  that  the  mortgage  was  void. 
But  there  are  other  reasons  necessitating  the  same  con- 
clusion. At  the  time  of  the  execution  of  the  deed,  in  1883, 
the  church  was,  and  still  is,  unincorporated,  and  had  no 
capacity  to  take  or  hold  the  title.  It  was  not  a  determi- 
native body,  and  had  no  distinct  entity,  and  the  trustee 
became  something  more  than  a  mere  passive  trustee  to 
hold  nominal  title.  His  duty  was  to  manage  and  preserve 
the  trust  property  and  otherwise  conserve  the  trust  interest. 
The  trust  became  a  continuing,  executory  trust,  and  the 
consent  of  the  trustee  was  necessary  to  create  any  lien  or 
charge  upon  it.  BecJcwith  v.  McBride,  supra;  27  Am.  & 
Eng.  Enc.  Law,  p.  127. 

Here  it  was  conceded  that  the  bishop  was  not  a  party  to 
the  mote  or  mortgage,  and  there  is  absolutely  no  evidwice 
in  the  record  in  any  wise  tending  to  show  that  he  had 
actual  knowledge  of  them.  There  is  evidence  showing 
that  the  proceeds  of  the  loan  were  expended  in  the  erection 
of  a  rectory  building  on  lot  3  (covered  by  the  mortgage), 
and  also  that  in  addition  to  the  loan,  a  considerable  fund 
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was  collected  by  subscription  and  likewise  expended  in  the 
construction  of  the  building.  But,  as  already  stated,  there 
is  no  evidence  of  any  actual  knowledge  upon  the  part  of 
the  bishop,  and  there  was  no  constructive  notice,  the  mort- 
gage itself  being  unrecorded.  Here,  then,  was  an  attempt 
to  incumber  an  estate  without  the  knowledge  or  consent  of 
the  only  person  authorized  and  empowered  to  incumber  or 
alienate.    The  attempt  must  fail. 

The  cases  of  Mason  v.  Muncaster,  9  Wheat.  446,  and 
Wanner  v.  EmanueVs  Church,  174  Pa.  St.  466  (34  Atl. 
188),  cited  by  respondent,  are  not  in  point,  because  they 
were  cases  of  incorporated  religious  societies,  having  trus- 
tees, whose  acts  were  held  to  be  the  acts  of  the  corpora- 
tions. 

But  in  still  another  view  the  mortgage  must  be  held 
void.  As  already  observed,  the  record  is  silent  as  to  the 
powers  or  duties  of  the  vestrymen.  It  is  also  silent  as  to 
the  powers  and  duties  of  the  wardens.  N"ow,  it  will  be 
noticed  that  the  conveyance  is  in  trust  for,  and  for  the 
use  of,  not  the  vestrymen  alone  or  the  wardens  alone,  but 
each  of  them,  and  also  the  congregation  of  the  parish.  It 
would  be  mere  assumption  to  hold  that  the  vestry  had 
power  to  bind  the  wardens  or  the  congregation  without 
their  consent.  There  is  no  more  reason  or  authority  for 
holding  that  the  vestry  alone  could  create  this  incumbrance, 
than  for  holding  that  the  wardens  could  do  so,  or  that  the 
congregaticm,  irrespective  of  the  consent  or  acquiescence 
of  either  the  vestry  or  the  wardens,  might  do  so.  So  that, 
if  it  were  considered  a  merely  passive  trust,  and  the  bishop 
a  dry  trustee,  nevertheless  it  must  follow  that  this  mort- 
gage, executed  by  one  class  of  the  beneficiaries  only,  would 
be  invalid  as  to  the  remaining  beneficiaries.  In  either 
view,  the  mortgage  must  fail. 

The  reasons  which  lead  to  the  conclusion  reached  by  us 
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concerning  the  mortgage  operate  against  the  assertion  of 
the  right  to  an  equitable  lien;  and  in  addition,  the  very 
fact  that  security  was  attempted  to  be  given  upon  one  of 
the  lots  and  not  upon  the  other,  precludes  the  idea  that 
such  other  lot  was  intended  to  be  pledged  in  any  way  for 
the  re-payment  of  the  loan.  And  further,  this  court  has 
held  in  Smith  v,  Allen,  18  Wash.  1  (50  Pac.  783,  63  Am. 
St.  Kep.  864),  that  a  vendor^s  lien  cannot  exist  or  be 
asserted  under  our  law;  that  the  policy  of  our  registry 
acts  is  against  secret  liens;  and,  following  the  course  of 
reasoning  upon  which  that  decision  is  based,  it  also  must 
be  held  that  no  equitable  lien  was  created  or  established  by 
the  facts  and  circumstances  arising  in  the  present  case. 

The  question  of  the  personal  liability  of  the  signers  of 
the  note  does  not  properly  arise  upon  the  record  here,  and, 
although  it  has  been  discussed  somewhat  at  length  by 
counsel,  we  must  decline  to  pass  upon  it.  For  the  reasons 
noticed,  the  judgment  and  decree  of  the  superior  court 
must  be  reversed  and  the  cause  remanded  with  direction 
to  dismiss,  and  it  is  so  ordered. 

DuNBAB,  FuxLEBTON,  Eeavis  and  Andebs,  JJ.,  concur. 


[No.  8197.    Decided  Iffay  8,  1890.] 

Fbai^k  J.  Beowhe,  Superintendent  of  Public  Instruction, 
Appellant,  v.  Elizabeth  C.  Geab,  Respondent 

CEBTIORABI  —  AS  TO  PBclcEBDIKOS  BEFOBB  SUPEBINTENDElTr  OF  FUBLIO 

nvsTBUcnoN. 
Proceedings  before  a  superintendent  of  public  instruction  to 
revoke  a  teacher's  certificate^  upon  the  determination  of  suflicient 
cause,  after  a  hearing,  are  subject  to  review  by  certiorari,  under 
Bal.  Ck>de,  S9  5740-5761,  auUiorizing  such  writ  when  an  officer- 
exercising  Judicial  functions  has  exceeded  his  Jurisdiction  or  has 
acted  illegally,  or  to  correct  an  erroneous  or  void  proceeding. 
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where  there  is  no  appeal,  or  any  plain,  speedy  and  adequate  rem- 
edy at  law. 

SCHOOLS — ^BEVOCATIOIT  OF  TEACH£R*S  CERTIFICATE. 

Mere  inconsiderate  language  or  slight  impropriety  of  conduct 
of  a  teacher,  not  involying  moral  turpitude,  in  endeavoring  to- 
secure  a  first-grade  certificate,  is  not  such  "suflicient  cause,"  with- 
in the  meaning  of  Bal.  Code,  §  2418,  as  will  warrant  the  revocation 
of  valid  certificates  held  by  her. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon- 
Thomas  Cabboll,  Judge.    Affirmed. 

Thomas  M.  Vance,  for  appellant. 

/.  C.  Stallcup  and  /.  W,  A.  Nichols,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — On  the  19th  of  October,  1897,  the  state- 
superintendent  of  public  instruction  notified  the  defendant 
that  charges  had  been  made  in  his  office  relating  to  irregu- 
larities on  her  part  at  a  teacher's  examination  held  at 
Tacoma  in  August,  1897,  and  the  charges  were  specified 
as  follows: 

"  Violation  of  rules  prescribed  by  the  state  board  of  edu- 
cation for  examination  for  common  school  certificates. — 
Violation  of  rule  8:  ^Applicants  who  are  absent  at  the 
opening  of  the  examination  must  not  be  admitted,  except 
for  the  remaining  subjects  of  the  program.'  Violation  of 
rule  9:  'Superintendents  shall  distribute  questions  on  a 
given  subject  to  all  at  the  same  time,  and  no  recess  shall 
be  allowed  until  the  subject  is  completed.'  Also  general 
charges:  'Submission  to  office  of  public  instruction  of 
papers  which  were  not  written  during  the  period  of  the 
program  prescribed  by  the  state  board  of  education,  and 
attempt  to  secure  a  first  grade  certificate  contrary  to  the 
rules  prescribed  for  such,  as  a  matter  of  political  favor; 
statements  contrary  to  fact,  to  the  school  directors  and" 
others,  that  a  first  grade  certificate  had  been  issued  to  de- 
fendant by  the  superintendent  of  public  instruction,  such' 
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statements  having  beeu  made  with  a  definite  knowledge 
that  such  an  act  would  have  been  contrary  to  law ;  attempt 
to  gain  access  to  the  questions  prescribed  for  the  examina- 
tion that  answers  to  questions  might  be  prepared  previous 
to  the  examination  hour.'  " 

Defendant  was  notified  that  a  hearing  upon  the  charges 
would  be  had  at  the  ofiice  of  the  county  superintendent  of 
Pierce  county,  in  Tacoma,  on  the  10th  of  October,  1897, 
at  which  time  evidence  would  be  submitted,  and  it  would 
then  be  determined  whether  sufiicient  cause  existed  to  jus- 
tify the  revocation  of  the  teacher's  certificate  held  by  de- 
fendant, for  unprofessional  conduct.  Counsel  for  defend- 
ant appeared  at  the  time  mentioned*  and  there  was  a  con- 
tinuance by  consent,  and  thereafter  evidence  was  heard  by 
the  superintendent  of  public  instruction,  and  he  then  ad- 
judged, from  the  evidence  given  at  the  hearing,  that  the 
defendant  had  been  guilty  of  unprofessional  conduct ;  and 
two  common  school  certificates  held  by  defendant  were  re- 
voked. Application  was  thereupon  made  by  defendant  to 
the  superior  court  of  Pierce  county  for  a  writ  of  review, 
which  was  granted,  directing  that  the  testimony  and  all 
official  records  of  the  proceedings  before  the  superintendent 
of  public  instruction  be  certified  to  the  court.  In  the  mean- 
time the  superintendent  was  restrained  from  canceling  the 
certificates  of  the  defendant,  and  thereafter,  upon  a  trial, 
judgment  was  awarded  in  favor  of  the  defendant,  and  the 
superintendent  of  instruction  prohibited  from  cancel- 
ing her  certificates.  From  the  judgment  of  the  superior 
court,  the  superintendent  of  public  instruction  has  ap- 
pealed, and  two  errors  are  assigned  here:  That  the  court 
had  no  power  to  review  the  facts  where  the  process  had 
apparently  been  regular,  and  that  the  court  erred  in  ad- 
judging that  the  facts  did  not  show  cause  for  the  cancel- 
lation of  the  certificates. 

Sections  5740  to  5751,  inclusive,  Bal.  Code,  define  the 
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writ  of  certiorari  or  review.  It  may  be  granted  by  the 
court  when  an  inferior  tribunal,  board  or  officer  exercising 
judicial  functions  has  exceeded  the  jurisdiction  of  such 
officer,  or  one  acting  illegally,  or  to  correct  an  erroneous 
or  void  proceeding,  or  a  proceeding  not  according  to  the 
course  of  the  common  law,  and  there  is  no  appeal,  nor,  in 
the  judgment  of  the  court,  any  plain,  speedy  and  adequate 
remedy  at  law.  When  a  full  return  has  been  made,  the 
court  must  hear  the  parties,  or  such  of  them  as  may  attend 
for  that  purpose,  and  may  thereupon  give  judgment,  either 
affirming,  annulling  or  modifying  the  proceedings  below. 
Under  §  5749,  supra,  among  the  questions  involving  the 
merits  to  be  determined  by  the  court  upon  the  hearing  are 
'Vhether  there  was  any  competent  proof  of  all  the  facts 
necessary  to  be  proved  in  order  to  authorize  the  making 
of  the  determination;"  and,  "if  there  was  such  proof, 
whether  there  was,  upon  all  the  evidence,  such  a  prepon- 
derance of  proof  against  the  existence  thereof  [as]  ren- 
dered in  an  action  in  a  court,  triable  by  a  jury,  would  be 
set  aside  by  the  court  as  against  the  weight  of  evidence.'' 
The  authority  to  revoke  a  teacher's  certificate  is  found  in 
§  2418,  Bal.  Code: 

"Any  certificate  named  in  this  title  may  be  revoked  by 
the  authority  entitled  to  grant  the  same  upon  the  deter- 
mination of  sufficient  cause,  after  the  holder  thereof  shall 
have  been  given  an  opportunity  of  being  heard." 

It  is  evident  that  the  proceedings  under  tl^is  section  of 
the  statute  are  judicial  in  their  nature,  and  the  superin- 
tendent of  public  instruction  is  clothed  with  quasi  judicial 
powers  by  statute,  and  the  power  to  revoke  must  be  exer- 
cised under  the  same  limitations,  precautions  and  sanctions 
as  any  other  judicial  proceedings.  Mechem,  Public  Offi- 
cers, §  456.  And  the  question  of  the  regularity  of  such 
proceedings  was  always  open  to  review  in  the  courts.     It 
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is  also  apparent  that  such  proceedings  before  the  superin- 
tendent of  public  instruction,  under  the  statute,  are  subject 
to  review  by  the  statute  defining  certiorari  and  review. 
Bal.  Code,  supra.  Statutes  frequently  declare  what  cause 
shall  be  deemed  sufficient  It  will  be  observed,  however, 
that  §  2418,  supra,  authorizes  the  revocation  for  "suffi- 
cient'' cause,  but  does  not  define  the  cause.  The  cause 
assigned  and  found  by  the  superintendent  of  public  in- 
struction here  is  unprofessional  conduct.  Mechem  on 
Public  Officers,  §  457,  observes  of  the  removal  of  officers : 

"  Where  the  removal  is  to  be  for  official  misconduct 
the  misconduct  which  shall  warrant  a  removal 
of  the  officer  must  be  such  as  aflFects  his  performance  of  his 
duties  jas  an  officer,  and  not  such  only  as  afFect  his  char- 
acter as  a  private  individual.  In  such  cases,  it  is  neces- 
sary 'to  separate  the  character  of  the  man  from  the  char- 
acter of  the  officer ;' '' 
and  cites  several  cases  supporting  the  text. 

From  the  record  it  might  at  first  be  implied  that  the 
defendant's  certificates  were  impeached  for  fraud  in  the 
examinations  upon  which  they  were  issued ;  but  a  further 
inspection  of  the  charges  and  evidence  shows  that  at  least 
one  of  these  certificates  was  properly  issued  some  time 
before,  and  about  it  there  was  no  question  arising  upon 
the  manner  or  conduct  of  the  defendant  at  the  examina- 
tion; and  it  does  not  appear  that  the  second  certificate 
which  was  revoked  had  any  element  of  fraud  in  its  pro- 
curement. Thus  these  certificates  were  valid,  and  vested 
certain  valuable  rfghts  in  the  defendant,  of  which  she  could 
not  be  deprived  without  a  trial  upon  notice  and  hearing, 
and  determination  of  sufficient  cause.  Such  cause,  in  the 
absence  of  a  definition  in  the  statute,  would  seem  to  be  such 
misconduct  relating  to  her  duties  as  a  common  school  teacher 
as  would  justify  the  revocation  of  her  right  to  teach ;  that 
is,  either  such  incompetency  in  her  vocation  in  and  about 
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the  school  as  made  her  unfit  for  the  station,  or  violations 
of  rules  in  teaching,  etc.,  or  such  moral  turpitude  outside 
her  profession  as  would  recoil  on  her  efficiency  in  her  work 
and  injure  the  school.  The  charges  and  evidence  relative 
to  violation  of  rules  established  by  the  board  of  public 
education  for  examination  of  teachers  do  not  evince  a 
sufficient  d^ree  of  moral  turpitude.  It  appears  that  the 
defendant  was  very  desirous  of  securing  a  first  grade  cer- 
tificate ;  that  there  were  two  branches,  algebra  and  physics, 
which  she  did  not  feel  sure  of  a  successful  examination 
upon.  She  had  a  conversation  with  one  of  the  board  of 
examination,  if  not  others,  about  this,  and  frankly  ex- 
pressed her  doubts.  She  also  asked,  perhaps,  for  certain 
favors  and  certain  variations  of  the  rules  in  her  behalf, 
and  she  afterwards  irregularly  forwarded  examination 
papers  upon  one  of  those  branches,  with  questions  and 
answers,  to  the  superintendent  of  public  instruction.  She 
also  remarked  to  one  of  the  board  of  examination,  a  lady, 
that  she  had  considerable  political  influence  with  the 
county  superintendent,  and  thought  that  would  assist  her 
in  procuring  a  first  grade  certificate.  But  she  did  not 
receive  a  first  grade  certificate.  This  expression  was  per- 
haps an  impropriety,  under  the  circumstances;  it  did  not 
evince  any  moral  turpitude.  She  seems,  also,  to  have  in- 
formed an  officer  of  the  board  of  directors  that  she  had 
gotten  a  first  grade  certificate,  and  thereby  claimed  a  pro- 
motion in  the  school.  But  this,  when  seen  in  its  true  color, 
clearly  was  more  the  expression  of  an  gpinion  or  a  hope, 
than  the  statement  of  an  absolute  fact,  because  the  one  to 
whom  she  was  talking  readily  had  at  hand  the  oppor- 
tunity to  ascertain  whether  a  first  grade  certificate  had 
been  issued  to  the  defendant. 

It  may  be  said,  upon  a  review  of  this  record,  that  there 
appears  to  be  but  little,  except  possibly  some  impropriety, 
in  the  charges,  or  anything  affecting  the  defendant  in  her 
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profession  of  teaching;  and  she  cannot  be  deprived  of  a 
valuable  vested  right  for  mere  inconsiderate  language  or 
slight  impropriety  of  conduct.  The  teacher,  outside  of  her 
professional  obligations,  possesses  the  ordinary  personal 
rights  and  freedom  that  other  persons  do ;  the  same  social 
privileges  and  the  same  right  to  discussion  of  public  ques- 
tions at  proper  times  and  places. 

We  are  satisfied  that  the  conclusion  of  the  superintend- 
ent of  public  instruction  in  this  proceeding  was  error,  and 
the  judgment  of  the  superior  court  is  affirmed. 

GoBDON,  C.  J.,  and  Andebs  and  Fullerton,  JJ., 
concur. 


LNo.  294S.    Decided  May  »,  1M9.] 

A.  A.  Phillips,  Appellant,  v.  City  of  Olympia  et  ah. 
Respondents. 

MUNICIPAL  corporations — ^STREET  IlfPROVEMENTS — RE-ASSESSMENT — 
ESTOPPEL. 

Where  a  municipal  corporation  has  enacted  an  ordinance  re- 
citing the  illegaUty  and  invalidity  of  assessments  for  certain 
street  improvements,  as  originally  made,  and  providing  a  re- 
assessment, in  conformity  with  the  statute  authorizing  such  pro- 
ceedings whenever  an  original  assessment  has  been  declared  in- 
valid by  the  courts,  the  city  cannot  assert  the  validity  of  the 
original  assessments,  nor  successfully  resist  mandamus  proceed- 
ings to  compel  a  re-assessment  for  such  improvements. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Charles  H.  Ayer,  Judge.    Reversed. 

T.  N.  Allen  and  Frank  D.  Nash,  for  appellant. 
P.  M.  Troy  and  4.  /.  Falknor,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — This  was  an  application  to  the  superior 
court  of  Thurston  county  for  a  writ  of  mandate  to  compel 
the  city  of  Olympia,  its  mayor  and  common  council,  to  re- 
assess certain  lots  of  land  abutting  on  various  streets,  and 
parts  of  streets,  of  the  city,  for  the  purpose  of  paying  the 
cost  of  grading  and  improving  such  streets.  The  first 
section  of  the  act  authorizing  re-assessment  for  local  im- 
provements, and  upon  which  the  plaintiflF  bases  his  appli- 
cation, provides  that 

"  Whenever  an  assessment  for  ...  .  grading 
any  street,  avenue  or  alley,  or  for  any  local 
improvement  which  has  heretofore  been  made,  or  which 
may  hereafter  be  made  by  any  city  or  town,  has  been,  or 
may  be  hereafter,  declared  void,  and  its  CTiforcement  under 
the  charter  or  laws  governing  such  city  or  town  refused  by 
the  courts  of  this  state,  or  for  any  cause  whatever  has  been 
heretofore,  or  may  be  hereafter,  set  aside,  annulled  or 
declared  void  by  any  court,  either  directly  or  by  virtue  of 
any  decision  of  such  court,  the  council  of  such  city  or  town 
shall,  by  ordinance,  order  and  make  a  new  assessment  or 
re-assessment  upon  the  lots,  blocks  or  parcels  of  land  which 
have  been  or  will  be  benefited  by  such  local  improvement 
to  the  extent  of  their  proportionate  part  of  the  expense 
thereof,"  etc. 

The  sufficiency  of  the  affidavit  for  the  writ  was  not  chal- 
lenged in  the  court  below,  and  has  not  been  challenged  in 
this  court.  It  appears  from  the  affidavit  that  the  city  of 
Olympia  caused  a  large  number  of  its  streets  to  be  graded 
and  improved  at  the  expense  of  the  property  abutting 
thereon,  and  that  assessments  for  the  costs  of  such  improve- 
ments were  made  under  and  by  virtue  of  ordinance  No. 
495  of  the  city;  that  warrants  were  issued  and  delivered 
to  the  several  contractors  who  performed  work  upon  the 
streets ;  that  the  plaintiff,  as  receiver  of  the  First  National 
Bank  of  Olympia,  is  the  lawful  owner  and  holder  of  a 
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large  number  of  such  warrants;  that  the  same  have  not 
been  paid,  and  that  there  is  no  money  in  the  respective 
fimds  against  which  they  were  drawn  with  which  to  pay 
them;  that  the  city  commenced  several  actions  to  collect 
the  assessments  to  pay  the  cost  of  such  improvements,  and 
that  the  assessments  were  declared  illegal  and  void  by  the 
court;  that  the  city  duly  passed  ordinance  No.  654,  pro- 
viding for  re-assessments  in  cases  where  the  original  assess- ^ 
ments  for  local  improvements  had  been  declared  void  and 
nnenforcible  by  the  courts,  and  that  it  also  duly  enacted 
ordinance  No.  655,  providing  for  re-assessments  of  lots 
fronting  upon  certain  of  the  streets  mentioned  in  plaintiflF's 
affidavit ;  that  no  re-assessments  have  been  made  upon  any 
of  the  streets  except  Union  street,  and  as  to  that  but  one 
action  has  been  instituted  to  collect  the  assessment,  and 
that  prior  to  the  bringing  of  this  action  demand  was  made 
by  the  plaintiff  upon  the  city,  its  mayor  and  coimcil,  for  a 
re-assessment  of  the  property  on  the  streets  mentioned  in 
the  affidavit,  which  demand  was  not  complied  with.  The 
defendants,  in  their  answer,  denied  that  the  original  assess- 
ments of  the  property  in  question  were  illegal  or  void,  and 
allied  affirmatively  that  the  improvements  mentioned  in 
the  affidavit  were  made  prior  to  December  31,  1891 ;  that 
the  original  assessment  for  costs  of  the  same  became  de- 
linquent on  or  before  March  20,  1893,  and  that  the 
plaintiff's  action  was  and  is  barred  by  the  statute  of  limita- 
tions. Upon  the  facts  presented,  the  learned  trial  court 
denied  the  application  for  the  writ  on  the  ground,  it  seems, 
that  the  original  assessments  were  in  fact  valid.  But  the 
learned  court  further  adjudged  that,  as  to  certain  of  the 
streets  designated  in  the  affidavit,  all  proceedings  to  col- 
lect the  assessments  were  barred  by  the  statute  of  limita- 
tions, and,  as  to  the  remaining  streets,  an  order  was  entered 
commanding  the  city  forthwith  to  institute  proceedings  for 
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the  collection  of  the  assessments.     From  that  judgment 
this  appeal  was  taken. 

It  appears  that  ordinance  No.  495,  under  which  it  is 
agreed  all  of  the  original  assessments  were  levied,  made 
no  provision  for  notice  to  the  owners  of  property  affected 
thereby  before  the  final  confirmation  of  the  assessment  by 
the  city  council,  and  that,  in  fact,  no  notice  was  given,  and 
9  no  opportunity  to  be  heard  in  opposition  to  the  assessments 
was  afforded,  the  property  owners  prior  to  final  confirma- 
tion by  the  council ;  and  a  large  portion  of  the  argument 
of  the  learned  counsel  for  the  appellant  is  addressed  to  the 
question  whether  or  not  the  assessments  which  were  made 
under  and  according  to  said  ordinance  were  valid.  It  is 
claimed  by  them  that  the  assessments  were  invalid  for  two 
reasons:  First,  that  the  ordinance  imder  which  the  pro- 
ceedings were  had  was  contrary  to  the  statute  (1  HilVs 
Code,  §  641)  ;  and,  second,  that  it  was  invalid  as  being  in 
contravention  of  the  constitutional  provision  that  no  per- 
son shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law.  It  is  admitted  by  the  learned  counsel 
for  the  respondents  that  an  assessment  without  notice  and 
an  opportunity  to  be  heard  would  be  unconstitutional  and 
illegal,  but  they  insist  that  the  rule  is  not  applicable  to  the 
case  at  bar  for  the  reason  that  both  the  statute  and  ordi- 
nance provided  for  the  collection  of  the  assessments  by  an 
action  in  a  court  of  competent  jurisdiction.  But  while  it 
may  be  that  the  mode  prescribed  for  collecting  these  assess- 
ments would  avoid  the  constitutional  objections  raised  by 
appellant,  as  far  as  the  mere  question  of  notice  is  con- 
cerned, it  nevertheless  appears  to  us  that  the  ordinance 
might  well  be  deemed  illegal  and  invalid  on  account  of  a 
departure  from  the  statute  upon  which  it  purports  to  be 
based.  The  section  of  the  statute  above  mentioned  declares 
that  assessments  of  the  character  now  under  consideration 
shall  be  made  upon  the  lots  and  lands  fronting  upon  the 
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streets  which  are  improved  for  the  full  depth  thereof  in 
proportion  to  benefit<§iipon  the  property  to  be  benefited, 
whereas  the  ordinance  under  which  the  assessments  were 
loade  provided  that  the  abutting  property  should  be  as- 
sessed for  a  distance  of  sixty  feet  back  from  the  street. 
The  real  question,  however,  for  us  to  consider  and  deter- 
mine in  this  action  is  whether  the  appellant  has  brought 
himself  within  the  provisions  of  the  statute.  It  appears 
in  the  preamble  to  ordinance  No.  655  that  the  city  had 
theretofore  attempted  by  action  in  the  superior  court  to 
enforce  the  original  assessments  upon  a  portion  of  the 
property  now  in  question,  and  that  the  assessments  were 
declared  illegal  and  void  for  certain  reasons  therein  ex- 
pressed. It  also  appears  from  the  facts  as  found  by  the 
court  tiiat,  in  the  case  of  Thomas  &  Co.  v,  Olympia,  12 
Wash.  465  (41  Pac.  191),  in  which  it  was  sought  to  re- 
cover the  amount  of  certain  city  warrants  issued  for  street 
improvements,  the  city  alleged  as  one  of  its  defenses  to 
the  action  that  the  assessment  theretofore  made  had  been 
declared  invalid  by  this  court,  and  the  superior  court  of 
Thurston  county,  and  that  on  account  of  such  decisions 
the  city  was  proceeding  at  the  time  the  answer  was  filed  to 
make  a  new  assessment  upon  the  property  benefited,  for 
the  purpose  of  collecting  money  to  be  placed  in  the  special 
fund  out  of  which  the  warrants  could  be  paid.  Upon  this 
state  of  facts  it  would  seem  that  the  respondents  are  in  no 
position  to  contest  the  validity  of  the  original  assessments, 
or  to  successfully  defend  this  proceeding.  The  city  ordi- 
nances are,  in  effect,  laws  which  neither  the  city  nor  its 
council  has  any  right  to  disregard.  The  council  has  said 
in  the  most  solenon  manner  possible  that  the  original  assess- 
Himts  upon:  the  streets  in  controversy  were  ill^al  and 
invalid,  and,  in  accordance  with  its  ordinances,  the  city 
has  actually  caused  re-assessments  to  be  made  upon  Union 
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street  The  respondentfl  therefore  cannot  be  heard,  in  dis- 
regard of  law  and  the  facts  appearii^  of  record,  to  say  that 
they  have  no  right  or  power  to  grant  the  relief  prayed  for 
by  appellant.  In  our  opinion,  the  record  clearly  shows 
that  it  is  the  duty  of  the  respondents  to  re-assess  the  prop- 
erly benefited  by  the  improvements  mentioned  in  the 
affidavit  for  the  payment  of  the  cost  and  expenses  thereof. 
It  is  apparent  that  no  one  can  be  injured  by  such  re-assess- 
ment. It  was  the  intention  of  the  city,  when  the  assess- 
ment proceedings  were  originally  commenced,  that  the  cost 
of  the  improvements  should  be  assessed  upon  and  paid  by 
the  property  benefited  thereby.  The  improvements  have 
been  made  in  accordance  with  the  original  scheme  of  the 
city,  and  it  is  but  just  that  the  cost  thereof  should  be  paid 
accordingly. 

The  judgment  is  reversed  and  the  cause  remanded  with 
instructions  to  issue  a  writ  of  mandate  conmianding  the 
city,  its  mayor  and  council,  to  re-assess  according  to  law, 
all  of  the  property  abutting  on  the  various  streets  men- 
tioned in  appellant's  affidavit,  except  Union  street. 

DuNBAB  and  Beavis,  JJ.,  concur. 

GoBDON,  C.  J.,  not  sitting. 


[No.  2997.    Decided  May  9,  1899.] 

Boston  Nationai*  Bank  of  Seattle,  Bespandeni,  v. 
H.  B.  Hammond  et  ai..  Appellants. 

VACATION  OF  JUDGMENT — TIMS. 

There  is  no  limitation  as  to  time  upon  an  action  to  set  aside  a 
Judgment  which  is  absolutely  void  for  want  of  jurisdiction  in  the 
court  to  make  It 

COUBTS— JUBISDICTION  IN  INSOLVENCY — OISOHABGE  OF  DEBTOR. 

Where  the  superior  court  has  acquired  jurisdiction  in  insolv- 
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ency  proceedings  through  the  act  of  the  insolvent  in  making  an 
assignment  for  the  benefit  of  creditors  and  by  the  operation  of 
the  law  thereon,  and  by  the  griying  of  the  statutory  notices  to  the 
creditors  of  the  insolvent,  its  Jurisdiction  to  discharge  the  insolv- 
ent from  his  debts  and  liabilities  is  not  lost  because  the  assignee 
has  been  finally  discharged,  and  50  per  cent,  of  the  insolvent's 
indebtedness  over  and  above  all  expenses  of  the  assignment  were 
not  realized  from  the  insolvent  estate. 

SAME — ^EFFECT  OF  ERBONEOU8  DECISION. 

Jurisdiction  of  a  court  which  has  Jurisdiction  of  both  the 
subject-matter  and  of  all  the  parties  is  not  lost  nor  affected  by 
the  character  of  the  decision  the  court  may  make  upon  any  propo- 
sition before  it. 

ESTOPPEL — ^BY  PREVIOUS  UTOONSISTENT  ACTS. 

A  creditor  who  has  appeared  in  insolvency  proceedings  and 
has  accepted  a  dividend  under  the  assignment  cannot  be  heard 
to  impeach  the  discharge  of  the  insolvents  from  their  debts  and 
liabilities. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Reversed. 

Ira'Bronson,  for  appellants. 
Clise  &  King,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — On  February  19,  1892,  H.  E.  Hammond 
and  Charles  K.  Hammond,  copartners  doing  business 
under  the  firm  name  and  style  of  H.  E.  Hammond  &  Co., 
made  their  general  deed  of  assignment  for  the  benefit  of 
all  their  creditors,  in  pursuance  of  the  statutes  relating  to 
insolvent  debtors,  to  one  Laramie  Mayer.  Said  assignee 
duly  published  notice  of  his  appointment,  and  therein  re- 
quested the  creditors  of  the  said  insolvent  debtors  to  pre- 
sent their  respective  claims  to  him  as  such  assignee.  The 
Boston  National  Bank  was  one  of  such  creditors,  and  it 
presented  its  claim  to  said  assignee,  proved  the  same  in 
accordance  with  the  statute,   and   subsequently  received 
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dividends  from  the  assignee.  Thereafter,  and  on  Xovem- 
ber  18,  1893,  the  said  H.  R,  Hammond  and  Charles  K. 
Hammond  duly  filed  their  petition  in  the  superior  court 
of  King  county  for  discharge  from  all  debts  an.d  liabilities 
existing  at  the  time  of  making  the  deed  of  assignment. 
This  petition  was  served  upon  the  assignee,  Laramie 
Mayer,  and  a  hearing  thereon  was  set  down  for  Novem- 
ber 25,  1893,  at  which  time  both  the  Hammonds  and  the 
assignee,  Mayer,  appeared,  but  said  hearing  was  continued 
from  time  to  time  until  July  12, 1894,  when  the  said  appli- 
cation was  granted  and  the  Hammonds  were,  by  order  of 
the  court,  discharged  from  all  of  their  debts  and  liabilities. 
Prior  to  that  time,  however,  and  on  July  12,  1894,  the 
assignee,  Mayer,  having  filed  his  report,  was  discharged  as 
assignee  and  his  bondsmen  released.  On  November  3, 
1897,  the  Boston  National  Bank  petitioned  said  superior 
court  to  set  aside  the  order  discharging  the  said  Ham- 
monds on  the  ground  that  the  estate  of  the  insolvents  had 
not  paid  fifty  per  cent,  of  their  liabilities,  as  required  by 
law,  and  that  the  court  was  therefore  without  jurisdiction 
to  make  the  order  discharging  them.  The  said  Ham- 
monds demurred  to  the  petition  on  the  grounds  that  the 
court  was  without  jurisdiction  to  grant  the  relief  prayed 
for,  and  that  the  petition  did  not  state  facts  sufficient  to 
entitle  the  petitioner  to  the  relief  demanded.  This  de- 
murrer was  overruled  by  the  court  and  an  exception  duly 
taken.  Thereafter  an  answer  was  filed  by  said  Hanmionds 
to  the  petition  of  the  bank  setting  up  the  assignment  of 
the  Hammonds,  the  proceedings  of  the  court  thereunder, 
and  that  the  Boston  National  Bank  had  presented  ita.  claim 
and  received  dividends  thereon,  and  asking  that  Idie  peti- 
tion be  dismissed.  To  this  answer  the  petitioner  de- 
murred, and  the  demurrer  was  sustained  by  the  court; 
and,  the  Hammonds  having  declined  to  plead  further,  the 
prayer  of  the  petitioner  was  granted  and  the  order  of 
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discharge  was  set  aside.      These  several  rulings  of  the 
superior  court  are  assigned  as  error. 

The  principal  contention  of  the  appellants  in  this  case 
18  that  the  court  below  was  without  power  to  interfere 
with,  or  set  aside,  the  order  of  July  12,  1894,  for  the 
reason  that  the  applicatioin  was  not  made  within  the  time 
prescribed  by  law.  The  statute  providing  for  the  modifi- 
cation or  vacation  of  judgments  in  courts  in  which  they 
were  rendered  provides  that,  for  certain  specified  causes, 
judgments  may  be  m()difiea  or  vacated,  and  these  causes 
are  set  forth  in  2  Hill's  Code,  §  1393  (Bal.  Code,  §  5153). 
But  the  petition  in  this  case  failed  to  set  forth  any  of  the 
causes  therein  specified.  But,  waiving  this  objection  for 
the  present,  it  would  seem  manifest  that  the  court  exceeded 
its  power  in  the  premises  by  reason  of  the  express  pro- 
vision of  the  statute  that  proceedings  of  this  character 
must  be  commenced  within  one  year  after  the  judgment 
or  order  complained  of  is  made,  unless  the  party  entitled 
thereto  be  a  minor,  or  a  person  of  unsound  mind,  and  then 
within  one  year  from  the  removal  of  such  disability. 
2  Hill's  Code,  §  1395  (Bal.  Code,  §  5156).  But  the  re- 
spondent insists  that  its  right  to  petition  was  not  barred 
by  the  statute,  for  the  alleged  reason  that  the  order  com- 
plained of  was  null  and  void  for  want  of  jurisdiction  in 
the  superior  court  to  make  it.  If  the  premises  of  the 
learned  counsel  for  the  respondent  are  true,  their  conclu- 
sion is  undoubtedly  correct,  for,  as  a  general  rule,  a  judg- 
ment which  is  absolutely  void  may  be  attacked  at  any 
time.  And  the  question  then  is,  did  the  superior  court 
have  jurisdiction  to  make  the  order  discharging  the  said 
insolvents  from  their  debts  and  liabilities,  under  the 
statute  ?  It  seems  beyond  question  that  the  superior  court 
had  jurisdiction  of  the  subject  matter  involved  in  this 
proceeding,  for  jurisdiction  is  conferred  upon  the  superior 

11—21  WABB. 
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courts  in  this  state  in  matters  of  insolvency  by  the  state 
constitution.  Constitution,  art.  4,  §  6.  The  court  ob- 
tained jurisdiction  of  this  particular  case  by  the  act  of 
the  insolvents  in  making  their  assignment,  and  by  the 
operation  of  the  law  thereon ;  and  it  obtained  jurisdiction 
of  the  persons  of  the  creditors  of  the  insolvents  by  the 
notices  required  by  statute  to  be  given,  and  which,  it  is 
admitted,  were  given  in  this  particular  instance.  Cosh- 
Murray  Co.  v.  Bothell,  10  Wash,  314  (38  Pac.  1118). 
Having  acquired  jurisdiction,  the  court,  imder  all  of  the 
authorities,  had  a  right  to  determine  all  of  the  questions 
properly  presented  to  it  for  determination.  The  reasons 
allied  why  the  court  was  without  jurisdiction  seem  to  be 
based  upon  the  fact  that  the  order  of  discharge  was  entered 
after  the  assignee  had  been  finally  discharged  by  the  court, 
and  that  it  was  admitted  by  the  appellants,  because  not 
denied  in  their  answer,  that  fifty  per  cent,  of  their  indebt- 
edness over  and  above  all  expenses  of  the  assignment  had 
not  been  realized  from  their  estate. 

According  to  the  contention  of  the  learned  counsel  for 
the  respondent,  the  jurisdiction  of  the  court,  in  a  given 
case,  may  be  made  to  depend  upon  the  legality  of  its  de- 
cisions ;  but  this  is  certainly  not  the  law.  Where  a  court 
has  jurisdiction  of  the  subject  matter  of  tie  action  or  pro- 
ceeding and  of  all  the  parties,  that  jurisdiction-  is  neither 
lost  nor  in  any  way  affected  by  the  character  of  the  decision 
the  court  may  make  upon  any  proposition  before  it.  It 
would  seem  plain  that  a  court  having  undoubted  jurisdic- 
tion will  not  lose  such  jurisdiction  by  arriving  at  a  wrong 
conclusion ;  in  other  words,  a  court  has  jurisdiction  to  de- 
cide according  to  its  judgment,  whether  that  decision  be  cor- 
rect or  otherwise.  If,  therefore,  in  this  case,  the  appdlants 
were  not  entitled  to  a  discharge  as  matter  of  law,  although 
the  court  in  fact  granted  a  discharge,  the  act  of  the  court 
was  erroneous ;  but  it  cannot  be  said  that  it  was  without 
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its  jurisdiction.  If  the  order  had  been  appealed  from,  the 
objection  now  made  would  have  been  sufficient  ground  for 
reversal,  but  not  for  the  reason  that  the  court  was  without 
jurisdiction. 

It  appears,  as  we  have  already  stated,  that  the  respond- 
ent appeared  in  the  insolvency  proceedings,  and  accepted 
a  dividend  under  the  assignment,  and  that  is  another  rea- 
son why  it  cannot  now  be  heard  to  impeach  the  discharge. 
Cerf,  Schloss  £  Co.  v.  Wallace,  14  Warfi.  249  (44  Pac. 
264)  ;  Bishop,  Insolvent  Debtors,  §  55,  and  authorities 
cited. 

We  are  unable  to  perceive  any  force  in  the  contention 
that  the  court  lost  jurisdiction  to  make  the  order  di&- 
charging  the  appellants  after  the  discharge  of  the  assignee. 
The  appellant  had  ample  opportunity  to  object  to  the  peti- 
tion for  discharge,  and  was  served  with  notice  thereof  in 
due  time,  and  at  no  time  seems  to  have  interposed  any 
objection  thereto.  If  it  was  not  informed  as  to  the  par- 
ticular time  at  which  the  order  was  made,  it  was  probably 
on  account  of  its  own  negligence  or  inattention.  The 
statute  does  not  provide  for  the  giving  of  any  further 
notice  than  that  which  was  given. 

The  order  and  judgment  of  the  court  below  are  reversed, 
and  the  petition  of  the  respondent  dismissed. 

QoBDON,  C.  J.,  and  Dunbar  .and  Reavis,  J  J.,  concur. 
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KOnCE  OF  AFPBAI/-^rO  WHOM  GIVEN — ^mTERVENOBS. 

Notice  of  appeal  n«ed  not  be  given  to  one  who  lias  attempted 
to  intervene  in  a  cauM,  but  who  has  failed  to  obtain  leave  of  court 
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to  file  his  complaint,  as  required  by  Bal.  Code,  S  4846. 

PUBLIC  LANDS — ^JUDIOLU.  ACTS   OF   LAND   DEPABTlfENT — RBYIKW — MIS- 
TAKE OF  LAW. 

A  mistake  or  misconstruction  of  law  on  the  part  of  the  United 
States  Land  Department,  which  will  authorize  a  review  of  its 
decisions  by  the  courts,  must  be  clearly  manifest  and  not  founded 
upon  a  possible  finding  of  the  facts  different  from  that  put  upon 
them  by  the  department. 

SAME — REVIEW  OF  QUESTIONS  OF  FRAUD. 

Merely  proffering  false  eyidence  before  the  United  States  Land 
Department  as  to  matters  litigated  before  it  does  not  constitute 
such  a  fraud  as  entitles  the  courts  to  interfere  with  the  decisions 
of  the  department;  but  the  fraud  which  authorizes  interference* 
.  by  the  courts  must  be  extrinsic  or  collateral  to  the  matter  tried 
by  the  department. 

SAME — ^BEVIEW  OF  QUESTIONS  OF  FACT. 

The  courts  cannot  review  the  decisions  of  the  United  States 
Land  Department  on  the  ground  that  the  evidence  was  insuffi- 
cient, or  that  only  Incompetent  evidence  was  before  it,  as  the 
power  to  try  questions  of  fact  necessarily  embraces  the  power  to> 
pass  upon  the  weight  and  competency  of  evidence. 

SAME — COMPULSOBT  ATTENDANCE  OF  WITNESSES  BEFORE  LAND  DEPART- 
MENT. 

That  the  rules  of  the  United  States  Land  Department  do  not 
provide  for  the  compulsory  attendance  of  witnesses  in  contest 
cases  does  not  authorize  interference  by  the  courts  with  a  de> 
cision  of  such  department,  as  Congress,  having  power  under  the 
constitution  to  make  all  needful  rules  and  regulations  respecting- 
public  land,  and  having  organized  the  land  department  for  that 
purpose,  without  authorizing  it  to  compel  the  attendance  of  wit- 
nesses, will  be  presumed  to  have  concluded  that  the  power  was- 
unnecessary  to  secure  a  correct  determination  of  such  contest. 

SAME — ^FORFEITURE  OF  RAILROAD  GRANT — WRIGHTS  OF  LICENSEES  OF  RAIL- 
ROAD COMPANY. 

One  who  purchased  and  improved  land  granted  to  the  North- 
ern Pacific  Railroad  Company,  and  received  from  his  vendor  a. 
postal  card  from  the  company  acknowledging  the  receipt  of  his 
application  to  purchase,  stating  that  the  same  had  been  placed  on 
file,  and  brlefiy  describing  the  character  of  settlement  or  improve- 
ment necessary  to  be  made  in  order  to  obtain  a  preference  right  of 
purchase  from  the  company,  will,  independently  of  any  rights  the- 
vendor  may  have  had,  be  deemed  to  nave  been  a  licensee  of  the 
company  within  the  forfeiture  act  of  September  29, 1890,  providing: 
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that  any  citizen  in  pOBsession  of  any  lands  thereby  reeumed  by 
the  United  States,  under  deed,  written  contract  with,  or  license 
from,  the  state  or  corporation  to  which  the  grant  was  made,  shall 
haye  a  preference  right  to  purchase  the  same  from  the  United 
States,  where  he  caused  the  land  to  be  fenced  and  plowed,  and 
cropped  it  for  several  years,  and  had  possession  thereof  by  a 
tenant,  it  further  appearing  by  a  resolution  of  the  company  that 
such  persons  would  haye  been  deemed  by  it  to  be  licensees,  if  the 
land  had  not  been  forfeited. 

SAME — PBETEBENCE  BIGHT  OF  PUBOHASB — ^WHAT  OONSTTTUTSS  FOBSIS- 
SION. 

The  phrase  "are  in  possession,"  in  the  forfeiture  act  of  Sep- 
tember 29,  1890,  providing  for  the  relief  of  citizens  who  "are  in 
possession"  of  land  "hereby"  resumed  by  the  United  States,  under 
deed,  written  contract  with,  or  license  from,  the  state  or  corporar 
tion  to  which  the  grant  was  made,  and  of  persons  who  have  set- 
tled the  land  with  bona  fide  intent  to  secure  title  thereto  by  pur- 
chase from  the  state  or  corporation  when  earned,  does  not,  in  case 
of  licensees,  contemplate  an  actual  settlement;  but  possession  by 
a  tenant  Is  sufficient. 

SAMC — ^JTJBISDICTION  OF  LAND  DAPABTMENT  OVKB  OOirTKSTS. 

The  general  power  conferred  upon  the  United  States  Land  De- 
partment is  sufficient  to  give  it  Jurisdiction  of  contests  arising 
under  the  provisions  of  the  forfeiture  act  of  September  29,  1890, 
securing  a  preference  right  of  purchase  to  licensees  fromi  the 
state  or  corporation  to  which  the  land  had  been  granted,  or  set- 
tlers upon  such  land,  notwithstanding  that  the  causes  of  contest 
prescribed  by  Rev.  St.  U.  S.,  S  2297,  do  not  include  those  based  on 
such  preferential  right. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Bbents,  Judge.     Affirmed. 

Edgar  Lemman,  for  appellant. 

Thomas  &  Dovellj  and  B.  L.  &  J.  L.  Sharpstein,  for  re- 
spondents. 

Lester  S.  Wilson,  for  intervenor. 

The  opinion  of  the  court  was  delivered  by 

FuLUEBTON,  J. — The  appellant,  who  was  plaintiff  be- 
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low,  brought  this  action  in  the  superior  court  of  Walla 
Walla  county  against  the  respondents  to  charge  them  as 
trustees  of  certain  lands  situated  in  that  county,  and  to 
compel  a  conveyance  of  the  same  to  himself.  The  court 
below  sustained  a  demurrer  to  the  original  complaint  of 
appellant,  and  demurrers  to  his  amended  complaints  sev- 
erally, up  to  and  including  the  third,  upon  which  the 
appellant  elected  to  stand.  Thereupon  judgment  for  costs 
and  of  dismissal  was  entered.  From  that  judgment  this 
appeal  is  taken. 

The  respondent  moves  to  dismiss  the  appeal,  and,  a 
motion  to  dismiss  is  also  filed  by  one  John  Dooly,  appear- 
ing here  specially  for  that  purpose,  who  claims  to  be  an 
intervenor  in  the  case.  It  appears  by  the  record,  that, 
after  the  action  was  commenced,  and  while  a  demurrer 
was  pending  to  the  original  complaint  in  the  court  below, 
the  purported  intervenor  served  upon  the  appellant  a  com- 
plaint in  intervention,  claiming  an  interest  in  the  lands  in 
question  adverse  to  the  claims  of  all  of  the  original  parties 
to  the  action.  The  record  does  not  disclose  that  the  lower 
court  made  any  order  permitting  an  intervention  in  the 
action,  although  the  complaint  in  intervention  recites  that 
leave  to  intervene  was  first  had.  Immediately  after  the 
service  upon  him  of  the  complaint  in  intervention,  the 
appellant  served  and  filed  a  demurrer  thereto,  and  the 
matter  was  suffered  to  rest,  without  further  action  by 
either  of  the  parties,  while  the  contest  was  being  waged 
between  the  appellant  and  the  respondents  over  the  suffi- 
ciency of  the  original  complaint  and  the  sundry  amended 
complaints  of  the  appellant.  After  the  judgment  upon 
the  demurrer  was  entered,  but  prior  to  the  time  the  notice 
of  appeal  therefrom  was  served,  the  original  complaint  in 
intervention  was  filed.  The  record  further  shows  that  an 
amended  complaint  in  intervention  was  filed  at  some  time 
after  the  notice  of  appeal  was  served  and  filed,  and  that 
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the  appellant  thereupon  moved  to  strike  from  the  files  of 
the  cause  both  of  the  complaints,  which  motion,  after  hear- 
ing, was  allowed  by  the  court. 

The  notice  of  appeal  was  not  served  upon  the  purported 
intervenor,  and  it  is  for  this  reason  that  a  dismissal  of  the 
appeal  is  asked.  The  respondents  contend  that  by  demur- 
ring to  the  complaint  in  intervention  the  appellant  waived 
his  right  to  object  that  the  intervenor  was  not  properly  in 
the  case ;  that  such  action  on  his  part  amounted  to  a  recog- 
nition of  the  right  of  Dooly  to  intervene,  and  that  Dooly 
thus  became  a  party  to  the  cause,  upon  whom  a  notice  of 
appeal  must  be  served  in  order  to  give  this  court  jurisdic- 
tion to  hear  and  determine  this  appeal;  citing,  Qray'a 
Harbor  Commercial  Co.  t?.  Wotton,  14  Wash.  87  (43  Pac. 
1095)  ;  and  Old  National  Bank  v.  0.  K.  Gold  Mining  Co., 
19  Wash.  194  (52  Pac.  1065). 

In  the  case  of  Chray's  Harbor  Commercial  Co.  v.  Wot- 
ton, there  was  a  direct  recognition  of  the  intervenor  as  a 
party  to  the  cause  by  the  trial  court,  as  well  as  by  the 
plaintiff  and  defendant,  and  the  complaint  in  intervention 
was  filed  with  the  clerk  of  the  court.  The  only  defect 
appearing  in  the  record  being  the  absence  of  a  formal 
order  allowing  an  intervention.  In  the  case  of  Old  Nor 
tumal  Bank  v.  0.  K.  Oold  Mining  Co.,  the  point  deteiv 
mined  was,  that  a  withdrawal  by  the  interveners  from  the 
cause^  after  notice  of  appeal  was  served,  did  not  cure  the 
failure  to  serve  them  with  notice  while  they  were  parties 
to  the  cause.  These  cases  are  not  in  point  in  the  present 
action.  The  record  here  not  only  fails  to  show  any  leave 
of  court  to  intervene,  but  affirmatively  shows  that  the  com- 
plaint in  intervention  was  not  filed  until  after  the  cause 
had  been  finally  adjudicated  between  the  plaintiff  and  de- 
fendants. The  right  of  the  parties  to  intervene  in  an 
action  in  this  state  is  statutory,  and  the  statute  must  be 
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substantially  pursued  in  order  to  perfect  the  right.     The 
statute  provides  (§  484:6,  Bal.  Code)  : 

"An  intervention  takes  place  when  a  third  person  is 
permitted  to  become  a  party  to  an  action  or  proceeding 
between  other  persons,  either  by  joining  the  plaintiff  in 
claiming  what  is  sought  by  the  complaint,  or  by  uniting 
with  the  defendant  in  resisting  the  claims  of  the  plaintiff, 
or  by  demanding  anything  adversely  to  both  the  plaintiff 
and  defendant,  and  is  made  by  a  complaint  setting  forth 
the  grounds  upon  which  the  intervention  rests,  filed  by 
leave  of  the  court  or  judge  on  the  ex  parte  motion  of  the 
party  desiring  to  intervene." 

In  order  to  make  an  intervention  effectual,  under  this 
provision  of  the  statute,  it  is  necessary  not  only  that  leave 
to  intervene  be  had,  but  also  that  the  complaint  ill  inter- 
vention be  filed  in  the  cause  while  the  action  is  pending  be- 
tween the  original  parties.  A  bare  service  of  the  complaint 
upon  the  opposing  parties  is  not  a  compliance  with  the 
statute,  and  we  are  compelled  to  hold  that  in  this  case  the 
filing  came  too  late.  And  this  would  be  so  even  had  leave 
to  intervene  been  obtained  while  the  action  was  pending. 
The  motion  to  dismiss  is  denied. 

The  amended  complaint  shows  that  the  land  described 
therein,  and  which  is  the  subject  of  the  present  contro- 
versy, originally  formed  a  part  of  the  grant  made  to 
the  Northern  Pacific  Railroad  Company  by  the  act  of 
congress  of  July  2,  1864,  and  was  forfeited  to  the  United 
States  by  the  act  of  congress  of  September  29,  1890.  It 
is  further  shown  that  the  appellant,  on  the  18th  day  of 
May,  1891,  made  application  and  was  allowed  to  make 
a  homestead  entry  upon  the  land  before  the  local  land 
ofiicers  at  Walla  Walla ;  that  he  paid  the  entrance  fee  re- 
quired by  law  and  attempted  to  take  possession  of  the  land ; 
that  the  respondent  Eastman,  claiming  a  preference  right 
to  purchase  the  land  under  the  terms  of  §  3  of  the  for- 
feiture act,  instituted  a  contest  against  the  appellant  to 
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cancel  his  entry ;  that  the  appellant  had  due  notice  of  the 
contest  and  an  opportunity  to  defend ;  that  he  did  defend ; 
and  that  the  contest  ran  its  course  in  the  prescribed  way 
through  the  land  department,  being  finally  decided  by  the 
Secretary  of  the  Interior  in  favor  of  Eastman.  By  this 
action  the  appellant  seeks  to  set  aside  and  annul  the  con- 
clusion and  judgment  of  the  land  department,  and  have 
the  court  find  that  the  lands  which  were  awarded  to  East- 
man should  have  been  awarded  to  him,  and  decree  a  con- 
veyance from  the  present  holders  of  the  legal  title  to  him- 
self. 

The  appellant  separated  his  complaint  into  two  causes 
of  action,  in  the  first  of  which  he  attacks  the  judgment  of 
the  land  department  for  fraud,  imposition  and  false  testi- 
mony, which  he  alleges  was  practiced  upon  the  land  officers 
by  the  successful  party,  by  reason  of  which  a  wrong  con- 
clusion of  fact  was  reached ;  and  in  the  second,  for  mistake 
of  law  made  by  the  Secretary  of  the  Interior,  by  reason  of 
which  the  lands  were  patented  to  Eastman,  when,  he  con- 
tends, if  the  Secretary  had  correctly  construed  the  law 
applicable  to  the  case,  the  lands  would  have  been  patented 
to  himself. 

The  extent  of  the  authority  of  the  courts  to  review  the 
decisions  of  the  land  department,  and  for  what  causes 
patents  to  land  will  be  set  aside,  or  a  trust  declared,  by  the 
courts,  has  frequently  been  a  subject  for  judicial  determi- 
nation. While  it  is  settled  that  the  power  exists,  the  courts 
have  always  been  slow  to  exercise  it.  Indeed,  our  atten- 
tion has  been  called  to  no  case  where  a  patent  has  been  set 
aside,  or  a  trust  declared,  where  the  charge  was  fraud, 
imposition,  or  false  testimony  practiced  upon  the  land 
department.  On  the  other  hand,  where  the  charge  was 
mistake  or  misconstruction  of  law,  the  courts  have  exer- 
cised more  liberality,  though  even  here  it  is  held  the  mis- 
take or  misconstruction  must  be  clearly  manifest,  and  not 
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founded  upon  a  possible  finding  of  the  facts  different  from 
that  put  upon  them  by  the  land  department.  The  doctrines 
governing  this  branch  of  the  law  can  be  no  better  stated 
than  by  citations  from  the  authoritative  cases.  In  Quinhy 
v.  Conlan,  104  U.  S.  420,  Mr.  Justice  Field^  speaking  for 
the  court,  said : 

"  It  would  lead  to  endless  litigation,  and  be  fruitful  of 
evil,  if  a  supervisory  power  were  vested  in  the  courts  over 
the  action  of  the  numerous  officers  of  the  land  department, 
on  mere  questions  of  fact  presented  for  their  determina- 
tion. It  is  only  when  those  officers  have  misconstrued  the 
law  applicable  to  the  case,  as  established  before  the  depart- 
ment, and  thus  have  denied  to  parties  rights  which,  upon 
a  correct  construction,  would  have  been  conceded  to  them, 
or  where  misrepresentations  and  fraud  have  been  prac* 
ticed,  necessarily  affecting  their  judgment,  that  the  courts 
can,  in  a  proper  proceeding,  interfere  and  refuse  to  give 
effect  to  their  action.  On  this  subject  we  have  repeatedly 
and  with  emphasis  expressed  our  opinion,  and  the  matter 
should  be  deemed  settled.  Johnson  v,  Towsley,  13  Wall. 
72 ;  Shepley  v.  Cowan,  91  U.  S.,  330-340 ;  Moore  v.  Rob- 
bins,  96  U.  S.  530.  And  we  may  also  add,  in  this  con- 
nection, that  the  misconstruction  of  the  law  by  the  officers 
of  the  department,  which  will  authorize  the  interference 
of  the  court,  must  be  clearly  manifest,  and  not  allesred 
upon  a  possible  finding  of  the  facts  from  the  evidence 
different  from  that  reached  by  them.  And,  where  fraud 
and  misrepresentations  are  relied  upon  as  ground  of  in- 
terference by  the  court,  they  should  be  stated  with  such 
fullness  and  particularity  as  to  show  that  they  must 
necessarily  have  affected  the  action  of  the  officers  of  the 
department.  Mere  general  allegations  of  fraud  and  mis- 
representations will  not  suffice." 

In  Vance  r.  Burbanh,  101  IT.  S.  514,  the  court  said: 

"  It  has  also  been  settled  that  the  fraud  in  respect  to 
which  relief  will  be  granted  in  this  class  of  cases  must  be 
such  as  has  been  practiced  on  the  unsuccessful  party,  and 
prevented  him  from  exhibiting  his  case  fully  to  the  depart- 
ment, so  that  it  may  properly  be  said  there  has  never  been 
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a  decision  in  a  real  contest  about  the  subject-matter  of 
inquiry.  False  testimony  or  forged  documents  even  are 
not  enough,  if  the  disputed  matter  has  actually  been 
presented  to  or  considered  by  the  appropriate  tribunal. 
United  States  v,  Throckmorton,  98  IJ.  S.  61  '^Marquez  v. 
Frisbie,  supra.  The  decision  of  the  proper  officers  of  the 
department  is  in  the  nature  of  a  judicial  determination 
of  the  matter  in  dispute." 

In  the  same  case  it  is  held,  that  the  appropriate  officers 
of  the  land  department  have  been  constituted  a  special 
tribunal  to  decide  questions  of  this  character,  and  that 
their  decisions  are  final  to  the  same  extent  that  those  of 
other  judicial  or  qvasi  judicial  tribunals  are  final.  In 
United  States  v.  Throckmorton,  98  U.  S.  61,  it  is  held 
that  the  acts  for  which  a  court  of  equity  will,  on  account 
of  fraud,  set  aside  or  annul  a  judgment  or  decree,  between 
the  same  parties,  rendered  by  a  court  of  competent  juris- 
diction, have  relation  to  frauds,  extrinsic  or  collateral,  to 
the  matter  tried  by  the  first  court,  and  not  to  a  fraud  in 
the  matter  on  which  the  decree  was  rendered.     And, 

"  That  the  mischief  of  retrying  every  case  in  which  the 
judffrment  or  decree  rendered  on  false  testimony,  given  by 
perjured  witnesses,  or  on  contracts  or  documents  whose 
genuineness  or  validity  was  in  issue,  and  which  are  after- 
wards ascertained  to  be  forged  or  fraudulent,  would  be 
greater,  by  reason  of  the  endless  nature  of  the  strife,  than 
any  compensation  arising  from  doing  justice  in  individual 
cases.'* 

The  same  court,  in  United  States  v,  Des  Moines  Nav.  & 
Ry.  Co.,  142  U.  S.  510  (12  Sup.  Ct  308),  said: 

"  It  is  urged  that  there  is  an  express  averment  that  the 
navigation  company  and  its  grantees  are  not  and  never 
were  bona  fide  purchasers  of  the  lands,  or  any  part  thereof. 
But  such  a  general  averment,  though  repeated  once  or 
twice,  is  to  be  taken  as  qualified  and  limited  by  the  specific 
facts  set  forth  to  show  wherein  the  transaction  between  the 
state  and  the  navigation  company  was  fraudulent.    Where 
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a  bill  sets  out  a  series  of  facts  constituting  a  transaction 
between  two  parties,  a  demurrer  admits  the  truth  of  those 
facts  and  all  reasonable  inferences  to  be  drawn  therefrom, 
but  not  the  conclusion  which  the  pleader  has  seen  fit  to 
aver." 

In  the  case  of  Durango  Land  &  Coal  Co.  v.  Evans,  80 
Fed.  425,  it  is  said : 

"  The  doctrine  is  too  well  settled  to  admit  of  any  con- 
troversy that  the  decisions  of  that  tribunal  [the  land  de- 
partment] upon  questions  properly  pending  before  it  can 
only  be  annulled  when  such  fraud  or  imposition  is  shown 
to  have  been  practiced  as  prevented  the  unsuccessful  party 
in  a  contest  from  fully  presenting  his  case,  or  the  officers 
composing  the  tribunal  from  fully  considering  it,  or  when 
such  officers  have  themselves  been  guilty  of  fraudulent  con- 
duct, or  when  it  is  made  to  appear  that,  upon  the  case  as 
established  before  the  land  department,  the  law  applicable 
thereto  was  misconstrued  or  misapplied.  If  fraud  is 
charged  as  a  ground  for  annulling  a  decision  of  the  land 
department,  it  is  not  enough  that  false  testimony  or  forged 
documents  have  been  employed;  but  it  must  be  made  to 
appear  that  such  false  testimony  has  aflFected  the  decision* 
and  led  to  a  result  which  otherwise  would  not  have  been 
reached.  And  inasmuch  as  the  findings  of  the  land  de- 
partment on  questions  of  fact  are  conclusive,  when  the 
charge  is  that  the  land  department  has  erred  in  the  decision 
of  a  mixed  question  of  law  and  fact,  what  the  facts  were, 
as  laid  before  and  found  by  the  department,  must  be  shown, 
so  as  to  enable  the  court  to  see  clearly  that  the  law  has  been 
misconstrued." 

See,  also,  Lee  v.  Johnson,  116  TJ.  S.  48  (6  Sup.  Ct. 
249)  ;  Marquez  v.  Frisbie,  101  U.  S.  473 ;  Moore  v.  Bob- 
bins, 96  U.  S.  530 ;  Shepley  v.  Cowan,  91  TJ.  S.  330 ;  John- 
son V,  Towsley,  13  Wall.  72;  United  States  v.  Atherton, 
102  U.  S.  372 ;  Baldwin  v.  Stark,  107  U.  S.  463  (2  Sup. 
Ct.  473)  ;  Catholic  Bishop  of  Nesqually  v.  Gibbon,  158 
U.  S.  155  (15  Sup.  Ct.  779)  ;  Gonzales  v.  French,  164  U. 
S.  338  (17  Sup.  Ct.  102). 
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1.  The  particular  acts  of  fraud,  imposition,  and  false 
testimony  relied  upon  by  the  appellant,  and  set  forth  in 
the  first  branch  of  his  complaint,  summarized,  are  that  the 
affidavit  of  Eastman  filed  by  him  in  instituting  the  contest 
proceedings,  and  the  testimony  of  the  witnesses  introduced 
by  him  in  support  thereof,  are  false  and  untrue ;  that  East- 
man had  sold  any  interest  that  he  may  have  had  in  the  land 
in  dispute  to  Patrick  Russell  and  Mary  A.  Russell  several 
years  prior  to  the  making  of  his  affidavit  of  contest;  that 
he  did  not  apply  to  purchase  the  land  in  good  faith,  but  in 
the  interests  of  the  Russells ;  that  Eastman  was  not  in  the 
actual  possession  of  the  sai'd  land  at  the  time  he  instituted 
the  contest  but  had  parted  with  the  possession  of  the  land, 
together  ^vith  his  right  thereto,  at  least  seven  years  prior 
to  the  making  of  the  affidavit,  and  said  Russells  had  during 
all  of  that  time  possessed,  cultivated,  and  openly  and 
notoriously  claimed  said  land  as  their  own;  that  prior  to 
instituting  the  contest  Eastman  entered  into  an  agreement 
with  the  Russells,  by  the  terms  of  which  he  agreed  to 
^'apply  to  and  purchase  said  land  as  the  pretended  assignee 
of  said  Russells,  acquire  the  title  to  said  land  in  his  own 
name,  and  afterwards  convey  it  to  said  Russells  for  said 
Russells'  sole  use  and  benefit" ;  that,  after  procuring  the 
patent  he  did  convey  the  land  to  Mary  A.  Russell  in  trust 
for  her  children ;  and  that  by  reason  of  the  rules  of  the  land 
department  compulsory  process  could  not  be  had  to  force 
the  attendance  of  imwilling  witnesses,  and  because  of  this 
fact  he  was  denied  the  testimony  of  at  least  five  witnesses, 
who  would  have  testified  to  the  falsity  of  Eastman's  con- 
tentions. 

Laying  aside,  for  the  present,  the  complaint  made 
against  the  rules  governing  the  land  department  with 
reference  to  witnesses,  and  the  allegation  that  a  deed  was 
executed  subsequent  to  the  issuance  of  the  patent  to  Mary 
A.  Russell  in  trust  for  her  children,  we  discover  in  all  this 
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no  question  that  the  land  department  did  not  pass  upon  and 
decide.  There  is  no  allegation  that  the  alleged  frauds 
were  unknown  to  the  appellant  at  the  time  the  contest  case 
was  on  trial,  nor  that  he  was  prevented  from  showing  the 
falsity  of  the  testimony  of  the  contestant,  or  the  truth  of 
the  matter,  by  reason  of  any  act  of  Eastman  or  of  his 
co-respondents.  On  the  contrary,  it  is  made  to  appear 
affirmatively  that  the  appellant  raised,  and  offered  evidetice 
upon,  all  of  these  very  questions  while  the  cause  was  on 
trial  before  the  land  department.  Having  done  so,  under 
the  authorities  cited,  he  is  concluded  by  its  judgment. 
Were  the  rule  otherwise,  no  decision  of  the  land  depart- 
ment would  have  any  weight  or  afford  any  protection  to  a 
successful  litigant  in  that  department,  and  it  would  have 
been  more  appropriate  had  congress  directed  that  contests 
over  a  preference  right  to  enter  the  public  lands  should  be 
tried  in  the  courts  in  the  first  instance.  And  it  would 
seem,  too,  that  by  this  judgment  the  appellant  is  concluded, 
not  only  upon  every  matter  therein  litigated,  but  also  upon 
every  matter  that  might  have  been  therein  litigated.  Vance 
V,  Burbank,  supra;  State  v,  Ba^helder,  5  Minn.  223  (80 
Am.  Dec.  410)  ;  Say  ward  v.  Thayer,  9  Wash.  22  (36  Pac. 
966). 

Neither  can  the  appellant  complain  because  the  rules  of 
the  land  department  do  not  provide  for  the  compulsory 
attendance  of  witnesses  in  contest  cases.  The  constitution 
of  the  United  States  declares  (art  4,  §  3)  that  "The  con- 
gress shall  have  power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States."  By  virtue  of  this 
provision  of  the  constitution,  the  power  of  congress  over 
the  public  lands  of  the  United  States  is  plenary,  and  sub- 
ject to  no  limitations.  Under  it  "congress  has  the  absolute 
right  to  prescribe  the  times,  the  conditions,  and  the  mode 
of  transferring  this  property,  or  any  part  of  it,  and  to 
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designate  the  persons  to  whom  the  transfer  shall  be  made." 
Oibson  V.  ChotUeau,  13  Wall.  92 ;  Van  BrocMin  v.  State 
of  Tennessee}  117  U.  S.  151  (6  Sup.  Ct.  670).  Having 
this  absolute  power,  congress  can  prescribe  before  what 
tribunal  conflicting  rights  to  the  public  lands  shall  be  tried 
and  determined;  and,  having  organized  the  land  depart- 
ment  for  that  purpose  without  giving  it  power  to  compel 
the  attendance  of  witnesses,  it  must  be  presumed  that  con- 
gress concluded  that  this  power  was  unnecessary  to  secure 
a  correct  determination  of  such  contests.  The  other  view 
mistakes  the  power  of  the  courts,  and  the  purposes  of  the 
review.  The  jurisdiction  of  the  courts  does  not  go  to  the 
extent  of  reviewing  the  decisions  of  the  land  department 
for  the  purpose  of  doing  abstract  justice  between  litigants, 
but  only  to  the  extent  of  ascertaining  whether  or  not  a  liti- 
gant has  had  a  trial  according  to  the  rules  of  law  governing 
the  procedure  applicable  to  that  department. 

Further,  it  is  shown  by  the  complaint  that  the  testimony 
of  the  witnesses  whose  attendance  could  not  be  procured 
would  have  been  but  cumulative  of  that  already  introduced 
in  the  case  on  the  part  of  the  appellant.  It  is  alleged  that 
the  facts  to  which  these  witnesses  would  have  testified  were 
actually  testified  to  by  the  appellant  himself  and  by  two 
witnesses  who  are  named  in  the  complaint,  and  also  that 
''other  witnesses  testified  that  Eastman  disclaimed  any  in- 
terest in  said  land^  and  that  Eussell  had  always  claimed 
the  land,  and  had  told  them  that  he  had  bought  it  of  East- 
man.^' What  the  appellant  asks  in  this  case  is  in  the 
nature  of  a  new  trials  and  it  is  a  settled  rule  that  a  new 
trial  will  rarely  be  granted  on  the  ground  of  newly  dis- 
covered evidence,  when  the  new  evidence  relied  upon  is 
merely  cumulative  of  that  introduced  at  the  former  trial. 
16  Am.  &  Eng.  Enc.  Law,  pp.  577-579. 

So  far  as  the  complaint  discloses,  the  charge  of  the  appel- 
lant that  the  land  was  deeded  by  Eastman  to  Mary  A. 
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Kusflell  in  trust  for  her  children,  pursuant  to  an  agree- 
ment entered  into  prior  to  the  institution  of  the  contest, 
seems  to  he  built  upon  the  naked  facts  that  such  a  deed 
was  made,  and  that  Patrick  Russell  had,  at  some  time, 
claimed  the  land,  and  was  farming  it.  It  is  not  charged 
that  there  was  no  consideration  for  the  transfer,  nor  that 
it  was  made  for  anything  less  than  a  full  and  ample  con- 
sideration. And  the  excerpt  from  appellant's  own  testi- 
mony, set  out  in  the  complaint,  shows  that  Patrick  Russell, 
when  informed  by  appellant  that  Eastman  had  applied  to 
purchase  the  land,  condemned  the  act  in  language  too  forci- 
ble to  repeat  here,  and  in  a  manner  that  would  preclude 
any  idea  of  a  conspiracy  between  them.  While  the  appel- 
lant has  characterized  this  part  of  the  transaction  as 
fraudulent,  in  the  language  of  Mr.  Justice  Milleb^  in 
Marquez  v.  Frisbie,  supra: 

"  It  is  too  obvious  for  comment  that  in  all  this  the  only 
use  of  the  words  'fraud'  and  'fraudulent'  is  to  stigmatize 
acts  which  are  adverse  to  the  plaintiflF's  view  of  his  own 
rights.  But  there  is  not  a  syllable  which  defines  an  act 
fraudulent  in  nature,  or  done  or  performed  under  the  in- 
fluence of  corrupt  motives,  or  by  corrupt  means,  by  the 
defendant  or  by  any  of  the  land  officers  who  have  had  to 
deal  with  his  claim.  .  .  .  It  is  idle  at  this  day  to 
suppose  that  the  expensive  machinery  of  a  court  of  equity 
is  to  be  put  in  operation  for  the  purpose  of  reviewing  and 
reversing  the  judgment  of  the  tribunals  to  whom  that 
question  is  by  law  entrusted,  on  such  loose,  untraversable 
allegations  of  fraud  in  general." 

2.  In  the  second  branch  of  his  complaint  the  appellant 
complains  of  errors  of  law  committed  by  the  Secretary  of 
the  Interior.  The  first  of  these  is  that  the  department 
erred  in  admitting  in  evidence  a  postal  card  and  a  circular 
letter  purporting  to  come  from  the  Northern  Pacific  Rail- 
road Company ;  the  reasons  assigned  being  that  the  same 
"were  wholly  ex  parte  and  unproven,  and  were  not  certi- 
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fied  to  by  any  one ;  that  there  was  a  total  abeenoe  of  any 
proof  that  said  card  and  circular  were  ever  issued  or  known 
to  exist  by  any  oiBcial  of  the  said  railroad  company."  It 
is  shown  by  the  complaint  that  these  documents  were  at- 
tached to  the  original  affidavit  filed  by  Eastman  on  insti- 
tating  the  contest  against  appellant's  homestead  entry,  as 
evidence  of  his  license  from  the  Northern  Pacific  Railroad 
Company  to  take  and  hold  possession  of  the  disputed  land. 
In  that  affidavit  it  is  alleged,  and  of  course  sworn  to,  that 
both  the  postal  card  and  circular  letter  were  issued  by  the 
Iforthem  Pacific  Railroad  Company.  They  are  also  re- 
ferred to  in  the  testimony  introduced  on  the  trial  as  having 
been  issued  by  that  company,  and  their  genuineness  does 
not  seem  to  have  been  disputed — ^the  objection  to  them 
being  made  on  purely  technical  grounds.  It  would  seem, 
in  the  absence  of  a  contrary  showing,  that  this  would  be 
sufiScient  to  authorize  their  consideration  as  evidence  by 
the  land  department.     But,  however  this  may  be, 

"  The  courts  cannot  review  the  decisions  of  the  land 
department  on  the  ground  that  the  evidence  was  insuffi- 
cient, or  that  only  incompetent  evidence  was  before  it. 
The  power  to  try  questions  of  fact  necessarily  embraces 
the  power  to  pass  upon  the  weight  and  competency  of 
evidence."  Parsons  v.  YenzTee,  4  N.  D.  452  (61  N.  W. 
1036,  50  Am.  St.  Rep.  669). 

It  is  next  objected  that  the  Secretary  of  the  Interior 
erred  in  holding  that  Eastman  had  possession  of  the  land 
in  dispute  by  virtue  of  a  license  from  the  Northern  Pacific 
Railroad  Company,  within  the  meaning  of  the  third  sec- 
tion of  the  act  of  September  29,  1890.  This  presents  a 
mixed  question  of  law  and  fact,  and  it  may  be  doubted 
whether  the  appellant  has  set  out  in  his  complaint  enough 
of  the  record  to  warrant  us  in  examining  the  matter  (the 
findings  of  fact  by  the  Secretary  not  being  set  out),  but, 

12-^1  WASH. 
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waiving  this,  we  think  there  was  evidence  which,  if  the 
Secretary  found  to  be  true, — and  for  the  purposes  of  this 
case  we  must  believe  he  so  found, — ^warranted  the  conclu- 
sion at  which  he  arrived. 

It  is  shown  that  Patrick  Russell  took  possession  of,  and 
made  application  to  purchase,  this  land  from  the  Northern 
Pacific  Railroad  Company  in  1878 ;  that  he  received  from 
the  company  in  reply  to  his  application  a  postal  card 
acknowledging  its  receipt,  and  stating  that  his  application 
had  been  placed  on  file,  and  briefly  describing  character  of 
settlement  or  improvement  necessary  to  be  made  in  order 
to  obtain  a  preference  right  of  purchase  from  the  company. 
In  the  same  year  he  sold  such  improvements  as  he  had  put 
upon  the  land  to  Eastman,  and  delivered  to  him  possession 
of  the  land  and  the  postal  card.  Within  the  two  years 
following,  Eastman  caused  the  land  to  be  fenced  and 
plowed,  and  it  appears  that  he  cropped  it  personally  up  to 
1884;  that  he  owned  certain  deeded  land  adjoining  this 
tract,  which  he  sold  to  Russell  in  that  year ;  and  that  Rus- 
sell from  that  time  down  to  the  time  of  the  date  of  the 
contest  had  possession  of  the  disputed  land  as  the  tenant 
of  Eastman ;  that  Eastman  had  never  parted  with  his  right 
of  possession  of,  or  claim  to,  the  land ;  and  that  he  expected 
to  purchase  it  from  the  Northern  Pacific  Railroad  Com- 
pany when  that  company  should  earn  it  by  compliance  with 
the  terms  of  the  original  grant.  As  further  evidence  of 
his  license,  and  to  show  the  policy  of  the  railroad  company 
with  reference  to  these  lands,  and  the  persons  whom  that 
company  would  recognize  as  having  a  preference  right  of 
purchase  had  the  lands  been  earned  by  it,  Eastman  intro- 
duced in  evidence  the  circular  letter  above  referred  to. 
This  bore  date  of  March  16,  1891,  and  was  addressed  "To 
Whom  it  may  Concern,"  and  contained,  among  others,  the 
following  recitals : 

"  This  certifies  that  on  the  twelfth  day  of  October,  1871, 
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the  Board  of  Directors  of  the  Northern  Pacific  Railroad 
Companj  passed  a  resolution  inviting  settlement  and  im- 
provement of  the  agricultural  lands  of  said  company,  prior 
to  their  being  oflFered  for  sale,  with  the  assurance  that  such 
settlers  or  improvers,  as  soon  as  the  land  should  be  ap- 
praised and  ready  for  sale,  would  have  the  first  privilege 
of  purchasing  them  upon  the  regular  terms  of  sale  and  at 
the  regular  prices  of  such  lands  in  such  localities,  which 
prices  will  be  fixed  without  reference  to  the  improvement : 

"  Provided,  such  person  shall  file  in  the  land  office  of 
said  company  in  the  district  where  said  lands  lie,  written 
notice  of  such  settlement,  and  shall  accept  the  privilege 
upon  the  condition  that  when  the  prices  of  the  lands  are 
fixed,  and  notice  thereof  is  sent  to  his  residence  or  post- 
office  address  by  the  company's  land  agent  through  the  post- 
office  or  otherwise,  the  said  person  will,  within  ninety  days 
from  the  date  of  such  notice,  enter  into  a  regular  contract 
with  the  company  for  the  purchase  of  the  lands,  and  if  he 
fails  to  do  so,  the  company  may  sell  the  lands  to  any  other 
person.         ......... 

"  That  substantially,  to  wit :  on  the  fourth  day  of  Janu- 
ary, 1873,  another  resolution  to  the  same  effect  was  passed 
by  the  said  board  of  directors ; 

"  That  wide  publicity  was  given  to  said  resolutions  with 
the  object  of  attracting  immigration  and  securing  the  im- 
provement and  cultivation  of  the  agricultural  lands  of  the 
company,  thereby  creating  traffic  for  the  road  in  advance 
of  its  construction; 

"  That  actual  settlement  on  the  land  was  not  an  essential 
requirement,  but  bona  fide  improvement  was  a  prerequisite 
to  securing  any  rights  thereunder ; 

"  That  in  accordance  with  the  terms  of  said  resolution  a 
large  number  of  applications  were  filed  in  this  office  by 
settlers  and  others  desiring  to  improve  the  lands  of  the 
company  not  in  market;  that  in  June,  1882,  the  policy  of 
grading  the  lands  of  the  company  prior  to  offering  the  same 
for  sale  was  adopted,  and  the  practice  of  receiving  and 
noting  such  applications  were  thereupon  discontinued ; 

"  That  thereafter  the  records  and  files  of  former  applica- 
tions received  less  attention  and  in  the  course  of  time  and 
owing  to  the  several  removals  of  the  office,  became  to  some 
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extent  mutilated,  destroyed,  misplaced,  confused  and  un- 
reliable, as  the  examiner's  notes  would  thereafter  be  relied 
upon  principally  for  information  as  to  the  parties  in 
possession,  nature  of  improvements,  etc.,  when  the  land» 
should  be  offered  for  sale ; 

"  That  the  policy  of  allowing  persons  to  go  on  and  im- 
prove such  lands  was  nevertheless  continued,  and  they  were 
encouraged  in  so  doing ; 

"  That  were  the  lands  embraced  in  the  forfeiture  pro- 
vision of  the  act  of  September  29,  1890,  to  be  offered  for 
sale  by  the  company,  persons  now  in  possession  or  owning 
valuable  improvements  thereon,  would  be,  under  our  exist- 
ing policy  and  practice,  accorded  a  preference  right  of 
purchase,  and  would  be  notified  and  allowed  ninety  days 
to  enter  into  contract  for  the  purchase  of  the  same,  in 
accordance  with  the  terms  of  said  resolution; 

"  That  this  certificate  is  given  ...  as  indicating- 
the  policy  and  practice  of  the  company  as  regards  these 
lands  and  the  nature  of  the  license  under  which  many  have 
gone  upon  and  improved  lands  to  which  they  are  now 
seeking  to  acquire  title  under  the  provisions  of  said  act  of 
September  29,  1890.      .      .      ." 

The  third  section  of  the  act  of  September  29,  1890  (2^ 
U.  S.  St.  at  Large,  496),  is,  in  part,  as  follows: 

"  That  in  all  cases  where  persons  being  citizens  of  the 
United  States,  or  who  have  declared  their  intentions  to- 
become  such,  in  accordance  with  the  naturalization  laws 
of  the  United  States,  are  in  possession  of  any  of  the  lands- 
affected  by  any  such  grant,  and  hereby  resumed  by  and 
restored  to  the  United  States,  under  deed,  written  contract 
with,  or  license  from  the  State  or  corporation  to  which  such 
grant  was  made,  or  its  assignees,  executed  prior  to  Janu- 
ary 1,  1888,  or  where  persons  may  have  settled  said  lands 
with  hona  fide  intent  to  secure  title  thereto  by  purchase 
from  the  State  or  corporation,  when  earned  by  compliance 
with  the  conditions  or  requirements  of  the  granting  acts  of 
Congress,  they  shall  be  entitled  to  purchase  the  same  from 
the  United  States,  in  quantities  not  exceeding  three  hun- 
dred and  twenty  acres  to  any  one  such  person,  at  the  rate 
of  one  dollar  and  twenty-five  cents  per  acre,  at  any  time 
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within  two  years  from  the  passage  of  this  act,  and  on  mak- 
ing said  payments^  to  receive  patents  therefor,  and  where 
any  such  person  in  actual  possession  of  any  such  lands,  and 
having  improved  the  same  prior  to  the  first  day  of  Janu- 
ary, 1890,  under  deed,  written  contract,  or  license  as  afore- 
said, or  his  assignor,  has  made  partial  or  full  payments  to 
said  railroad  company  prior  to  said  date,  on  account  of 
the  purchase  price  of  said  lands  from  it,  on  proof  of  the 
amount  of  such  payments,  he  shall  be  entitled  to  have  the 
same,  to  the  extent  and  the  amount  of  one  dollar  and 
twenty-five  cents  per  acre,  if  so  much  has  been  paid,  and 
not  more,  credited  to  him  on  account  of,  and  as  part  of  the 
purchase  price  herein  provided  to  be  paid  the  United 
States  for  said  lands,  or  such  persons  may  elect  to  abandon 
their  purchases,  and  make  claim  on  said  lands  under  the 
homestead  law,  and  as  provided  in  the  preceding  section 
of  this  act;     •      .      ." 

At  the  time  of  the  passage  of  this  act,  it  was  a  matter 
of  common  knowledge  that  practically  all  of  the  agricul- 
tural lands  affected  by  it  had,  with  the  permission  of  the 
original  grantees,  been  taken  possession  of,  in  part  by  per- 
sons who  had  made  valuable  improvements  thereon,  and  in 
part  by  others  who  had  actually  settled  and  made  homes 
thereon,  relying  upon  the  promise  of  such  grantees  *that 
they  should  have  a  preference  right  of  purchase  when  the 
land  should  be  earned  by  a  compliance  with  the  granting 
acts  of  congress,  and  become  subject  to  sale  by  such 
grantees.  It  was  known,  also,  that  many  of  such  persons 
had  exercised  their  rights  to  acquire  public  lands  from  the 
United  States  under  the  then  existing  land  laws,  and  that, 
did  congress  pass  a  direct  forfeiture  act,  without  providing 
for  their  protection,  they  would  be  compelled  to  abandon 
their  possessions  and  homes  and  forfeit  valuable  property 
they  had  been  years  in  acquiring.  It  is  impossible  to  read 
the  provisions  of  the  act  without  reaching  the  conclusion 
that  congress  had  in  mind  these  conditions  when  it  passed 
it,  and  knowledge  of  the  manifest  injustice  that  would  be 
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done  these  people,  unless  it  afforded  them  some  right  to 
acquire  title,  other  than  what  they  would  have  under  the 
existing  land  laws;  and  it  is  fair  to  conclude  that  the 
statute  was  intended  to  meet  these  conditions,  and  protect 
these  people  in  their  possessions,  and  afford  them  a  means 
of  acquiring  the  ultimate  title  to  a  limited  quantity  of 
such  of  the  land  as  they  might  have  possession  of,  or  have 
settled  upon.  The  statute  was  thus  remedial,  and,  being 
such,  should  be  liberally  construed. 

Turning  to  the  section  of  the  act  above  quoted,  it  will 
be  noticed  that  there  are  two  classes  of  persons  designated 
who  have  a  preference  right  of  purchase.  The  first  are 
persons  in  possession  "under  deed,  written  contract  with, 
or  license  from'*  the  original  grantee,  "executed  prior  to 
January  1,  1888."  And  the  second  are,  persons  who 
"may  have  settled  said  lands  with  bona  fide  intent  to  secure 
title  thereto  by  purchase"  from  the  original  grantee.  East- 
man, as  shown  by  the  evidence,  was  not  a  settler  on  the 
land,  but  acquired  his  right,  if  any,  by  reason  of  belonging 
to  the  class  of  persons  included  within  the  first  designation. 
It  is  shown  that  he  had  possession  of  the  land  prior  to 
January  1,  1888,  and  at  the  time  of  the  passage  of  the 
forfeiture  act;  that  he  had  made  valuable  improvements 
on  the  land;  and  that  he  intended  and  expected  to  pur- 
chase it  from  the  Northern  Pacific  Railroad  Company 
when  that  company  should  acquire  title  by  a  compliance 
with  the  granting  acts  of  congress.  Was  he  in  possession 
imder  license  from  that  company?  It  seems  to  us  there 
can  be  no  question  but  that  he  was.  It  is  true  the  original 
resolutions  inviting  settlement  on  these  lands,  passed  by 
the  board  of  directors  of  the  railroad  company,  required 
that  the  settler  should  file  in  the  land  office  of  the  company, 
in  the  district  where  the  lands  lie,  written  notice  of  such 
settlement,  and  that  Eastman  did  not  do  this.  But  it 
appears  that  in  practice  it  was  found  impracticable  to  keep 
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a  record  of  these  notices,  and  the  policy  of  requiring  it  had 
been  discontinued  by  the  company's  agents,  who  had  charge 
of  its  land  department,  long  prior  to  January  1,  1888,  and 
that  a  new  method  had  been  adopted  for  determining  who 
had  a  preference  right  of  purchase,  viz.,  an  inspection  by  a 
special  examiner  when  the  lands  were  oflFered  for  sale. 
This  requirement  was  one  that  the  company  could  waive, 
and  its  waiver  by  the  persons  who  had  in  charge  its  execu- 
tion was  as  effectual  as  it  would  have  been  had  it  been  done 
by  the  board  of  directors  themselves.  Added  to  this,  we 
have  the  statement  of  the  circular  letter :  "That  were  the 
lands  embraced  within  the  forfeiture  provisions  of  the  act 
of  September  29,  1890,  to  be  offered  for  sale  by  the  com- 
pany, persons  now  in  possession,  or  owning  valuable  im- 
provements thereon,  would  be,  under  our  existing  policy 
and  practice,  accorded  a  preference  right  of  purchase." 
"A  license,"  as  defined  by  Chancellor  Kent  (3  Kent, 
Comm.  452),  "is  an  authority  to  do  a  particular  act,  or 
series  of  acts,  upon  another's  land,  without  possessing  any 
estate  therein."  It  may  be  granted  by  parol,  and  needs 
no  consideration  to  support  it.  "An  executed  license  exists 
when  the  licensed  act  has  been  done."  Bouvier,  Law  Dic- 
tionary, title,  License.  Viewed  in  this  light,  it  is  appar- 
ent that  the  resolutions  of  the  railroad  company  granted  a 
generallicense  to  any  person  who  might  choose  to  accept 
it,  to  take  possession  of,  or  settle  upon,  any  of  the  agricul- 
tural lands  included  within  the  grant  to  that  company,  and 
that  such  license  became  executed  when  possession  was 
taken,  or  settlement  made. 

Having  possession  under  a  license  from  the  K'orthern 
Pacific  Railroad  Company,  Eastman  had  a  preference 
right  of  purchase  from  the  United  States,  and  the  Secre- 
tary of  the  Interior  correctly  so  decided. 

But  the  appellant  states  in  his  complaint  that  the  Secre- 
tary held  that  the  license  from  the  railroad  company  was 
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granted  to  Eussell,  and  that  Eastman's  rights  depend  upon 
an  assignment  of  such  license.  And  he  argues  that  a 
license,  being  but  a  mere  personal  right  and  founded  in 
personal  confidence,  is  not  assignable ;  and  hence  Eastman 
could  not  have  acquired  a  preference  right  of  purchase  by 
reason  of  the  assignment  to  him  by  Russell.  As  we  have 
before  indicated,  inasmuch  as  the  appellant  has  not  set  out 
the  findings  of  fact  of  the  Secretary,  but  has  chosen  to 
outline  the  evidence  upon  which  the  judgment  was  based, 
we  are  bound  to  assume  that  the  Secretary  found  as  true 
that  evidence  which  supports  his  judgment;  and,  in  so 
doing,  we  have  found  that  the  evidence  supports  the  con- 
clusion that  Eastman  himself  had  a  license  to  take  posses- 
sion granted  him  by  the  Northern  Pacific  Railroad  Com- 
pany. This  renders  it  unnecessary  to  consider  the  question 
here  argued.  If  it  were  necessary,  however,  to  so  decide, 
we  think  a  license  of  this  character  is-  assignable.  Russell 
having  taken  possession  under  a  promise  of  a  preference 
right  of  purchase,  and  having  improved  the  land  on  the 
faith  of  that  promise,  his  became  a  right  coupled  with  an 
interest  which  equity  would  not  allow  the  licensee  to  re- 
voke, and,  as  such,  it  is  assignable.  Note  to  Richer  t\ 
Kelly,  10  Am.  Dec.  38,  41 ;  Baldwin  v.  Taylor,  166  Pa. 
St.  507  (31  Atl.  250). 

The  appellant  next  objects  that  the  Secretary  of  the 
Interior  "erred  in  holding  that  actual  possession  and 
actual  settlement  were  not  essential  prerequisites  to  a  pref- 
erence right"  of  purchase.  An  examination  of  the  opinion 
of  the  Secretary  (18  Land  Dec.  337)  will  show  that  his 
ruling  was  not  so  broad  as  the  objection  indicates,  nor  was 
it  necessary  for  it  to  be  so,  in  order  to  find  in  favor  of 
Eastman.  As  we  have  said,  there  are  two  distinct  classes 
of  persons  referred  to  in  the  descriptive  portions  of  the 
section  of  the  act  quoted,  viz.,  persons  who  "are  in  posses- 
sion" of  such  lands  "under  deed,  written  contract  with,  or 
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license  from,  the  state  or  corporation  to  which  such  grant 
was  made,  or  its  assignees,'^  and  persons  who  "may  have 
settled  said  lands  with  bona  fide  intent  to  secure  title  there- 
to by  purchase."  It  is  clear  from  this  that  congress  did 
not  mean  by  the  phrase  "are  in  possession"  that  an  actual 
settlement  on  the  land  was  necessary,  for  it  provided 
specially  for  the  class  of  claimants  who  had  thus  actually 
settled.  If  it  be  contended  that  "possession"  means  actual 
possession,  the  result  would  not  be  different.  "By  actual 
possession,"  says  Chief  Justice  Field^  in  Coryell  v.  Cain, 
16  Cal.  567,  "is  meant  a  subjection  to  the  will  and  domin- 
ion of  the  claimant,  and  is  usually  evidenced  by  occupa- 
tion, by  a  substantial  enclosure,  by  cultivation,  or  by 
appropriate  use,  according  to  the  particular  locality  and 
quality  of  the  property."  See,  also,  Staininger  v.  An- 
drews, 4  Nev.  69. 

Lastly,  it  is  argued  that  no  contest  could  be  legally 
instituted  against  the  appellant  for  any  other  causes  than 
those  prescribed  by  the  Revised  Statutes  (§  2297),  which 
does  not  include  the  cause  mentioned  in  Eastman's  affidavit 
of  contest ;  and,  consequently,  the  land  department  had  no 
jurisdiction  to  hear  and  determine  the  question  decided  by 
it  in  this  instance.  To  this  objection  it  is  a  sufficient 
answer  to  say  that  the  power  to  determine  all  contests 
arising  under  the  statutes  granting  rights  to  acquire  title 
to  the  public  lands  of  the  United  States  is  vested  by  the 
acts  of  congress  in  the  land  department;  and,  while  con- 
gress may  not  have  said  in  the  particular  act  in  question 
that  contests  arising  under  it  should  be  tried  by  that 
tribunal,  the  land  department  has  jurisdiction  by  virtue  of 
the  general  pywers  conferred  upon  it.  Knight  v.  United 
States  Land  Association,  142  TJ.  S.  161  (12  Sup.  Ct.  258). 

There  was  no  error  in  the  disposition  of  the  case  by  the 
court  below,  and  its  judgment  is,  therefore,  affirmed. 

Anders,  Dunbab  and  Reavis,  JJ.,  concur. 
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GoRDOT^,  C.  J. — ^Expressing  no  opinion  on  the  motion  to 
dismiss  the  appeal,  I  concur  in  what  is  said  upon  the 
merits. 
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The  State  of  Washington^  on  the  Relation  of  Nellie 

21     IM 

f2i  678  Phinney,  v.  The  Superior  Court  of  King  County 

et  al, 

CONSTITUTIONAL    LAW — VESTED    BIGHTS — SETTLEMENT    OF    DECEDENT'S 
ESTATE  OUT  OF  COURT. 

The  right  of  a  testator  to  have  his  estate  settled  without  the 
intervention  of  the  probate  court,  under  Code  1881.  §  1443,  where 
his  will  provides  that  his  estate  shall  be  settled  as  provided  there- 
in.  without  letters  testamentary  or  of  administration  being  re- 
quired, is  a  vested  right,  which  cannot  be  taken  from  him  by  a 
subsequent  enactment.      (Fulleeton,  J.,  dissents.) 

Original  Application  for  Mandamus, 

Corliss  &  McKay,  for  relator. 
John  B.  Hart,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar.  J. — In  April,  1895,  George  H.  Heilbron  died. 
He  left  a  will,  commonly  called  a  "non-intervention  will," 
bequeathing  his  property  to  various  relatives  and  appoint- 
ing certain  persons  executors  of  the  will.  In  May  follow- 
ing, the  will  was  admitted  to  probate,  and  the  executors 
have  continued  in  the  administration  of  the  estate,  uninter- 
rupted by  the  superior  court,  imtil  after  the'  taking  effect 
of  the  law  passed  by  the  legislature  in  1897,  which  we  will 
hereafter  notice.  The  estate  was  valued  at  about  $13,000, 
against  which   there   were   liabilities   aggregating   about 


STATE,  EX  REL.  PHINNEY  t.  SUPERIOR  COURT.   187 
May,  1890.  ]  Opinion  of  the  Court  ^  Dunbar,  J. 

$33,000,  the  relator  herein  having  a  claim  against  the 
estate  amounting  to  $10,000.  Upon  the  taking  effect  of 
the  law  of  1897,  the  executors  came  into  court  and  showed 
the  condition  of  the  estate,  whereupon  it  was  by  the  court 
adjudged  insolvent;  and  the  court  made  the  order,  pur- 
suant to  §  2  of  the  law  of  1897,  that  the  continued  admin- 
istration of  the  estate  should  be  under  the  direction  of  the 
superior  court,  as  in  case  of  intestacy.  The  making  of 
this  order,  and  the  refusal  of  the  superior  court  to  set  the 
same  aside,  are  the  cause  of  this  application. 

Section  1443  of  the  Code  of  1881,  which  is  §  955  of  the 
Code  of  Procedure,  is  as  follows : 

"  In  all  cases  where  it  is  provided  in  the  last  will  and 
testament  of  the  deceased  that  the  estate  shall  be  settled  in 
a  manner  provided  in  such  last  will  and  testament,  and 
that  letters  testamentary  or  of  administration  shall  not  be 
required,  it  shall  not  be  necessary  to  take  out  letters  testa- 
mentary or  of  administration,  except  to  admit  to  probate 
such  will  in  the  manner  required  by  existing  laws;  and 
after  the  probate  of  such  will,  all  such  estates  may  be 
managed  and  settled  without  the  intervention  of  the  court, 
if  the  said  last  will  and  testament  so  provides ;  provided, 
however,  in  all  such  cases,  if  the  party  named  in  such  will 
as  executor  shall  decline  to  execute  the  trust,  or  shall  (die), 
or  be  otherwise  disabled  from  any  cause  from  acting  as 
such  executor,  then  letters  testamentary  or  of  administra- 
tion shall  issue  as  in  other  cases ;  and  provided  further,  if 
the  party  named  in  the  will  shall  fail  to  execute  the  trust 
faithfully  and  to  take  care  and  promote  the  interests  of  all 
parties  taking  under  the  will,  then,  upon  petition  of  any 
creditor  of  such  estate,  or  of  any  of  the  heirs,  or  of  any 
person  on  behalf  of  any  minor  heirs,  it  shall  be  the  duty 
of  the  superior  court  of  the  county  wherein  such  estate  is 
situated  to  cite  such  person  having  the  management  of  such 
estate  to  appear  before  such  court,  and  if,  upon  hearing  of 
such  petition,  it  shall  appear  that  the  trust  in  such  will  is 
not  faithfully  discharged,  and  that  the  parties  interested, 
or  any  of  them,  have  been  or  are  about  to  be  damaged  by 
such  acts  or  doings  of  the  executor,  then  letters  testamen- 
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tary  or  of  administration  shall  be  had  and  required  in  such 
cases,  and  all  other  matters  and  proceedings  shall  be  had 
and  required  as  are  now  required  in  the  administration  of 
estates,  and  in  such  cases  the  costs  of  the  citation  and  hear- 
ing shall  be  charged  against  the  party  failing  and  neglect- 
ing to  execute  the  trust  as  required  in  such  will." 

This  is  the  law  which  was  in  operation  at  the  time  the 
will  was  drawn,  under  which  the  will  was  proven,  and 
under  which  the  estate  was  being  managed  up  to  the  time 
of  the  going  into  eflFect  of  the  law  of  1897.  Sections  1  and 
2  of  chapter  98  of  Laws  1897,  p.  285,  are  as  follows: 

"  Section  1.  That  section  1443  of  the  Code  of  Washing- 
ton of  1881,  being  section  955  of  the  second  volume  of  the 
laws  of  Washington,  arranged  and  annotated  by  William 
L.  Hill,  be  amended  to  read  as  follows :  Sec.  1443.  In  all 
cases  where  it  is  provided  in  the  last  will  and  testament  of 
the  deceased  that  the  estate  shall  be  settled  in  a  manner 
provided  in  such  last  will  and  testament,  and  that  letters 
testamentary  or  of  administration  shall  not  be  required, 
and  where  it  also  duly  appears  to  the  court,  by  the  inven- 
tory filed,  and  other  proof,  that  the  estate  is  fully  solvent, 
which  fact  may  be  established  by  an  order  of  the  court  on 
the  coming  in  of  the  inventory,  it  shall  not  be  necessary 
to  take  out  letters  testamentary  or  of  administration,  ex- 
cept to  admit  to  probate  such  will,  and  to  file  a  true 
inventory  of  all  the  property  of  such  estate  in  the  manner 
required  by  existing  laws.  And  after  the  probate  of  such 
will  and  the  filing  of  such  inventory  all  such  estates  may 
be  managed  and  settled  without  the  intervention  of  the 
court,  if  the  said  last  will  and  testament  shall  so  provide : 
But  provided.  That  in  all  such  cases  the  claims  against 
such  estates  shall  be  paid  within  one  year  from  the  date 
of  the  first  publication  of  notice  to  creditors  to  present 
their  claims,  imless  such  time  be  extended  by  the  court, 
for  good  cause  shown,  for  a  reasonable  time:  Provided, 
however^  In  all  such  cases,  if  the  party  named  in  such  will 
as  executor  shall  decline  to  execute  the  trust,  or  shall  die 
or  be  otherwise  disabled  from  any  cause  from  acting  as 
such  executor,  then  letters  testamentary  or  of  administra- 
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tion  shall  issue  as  in  other  cases:  And  provided  further. 
If  the  party  named  in  the  will  shall  fail  to  execute  the 
trust  faithfully  and  to  take  care  and  promote  the  interests 
of  all  parties  taking  under  the  will,  then,  upon  petition 
of  a  creditor  of  such  estate,  or  of  any  of  the  heirs, 
or  of  any  person  on  behalf  of  any  minor  heirs,  it  shall 
be  the  duty  of  the  court  of  the  county  wherein  such 
estate  is  situated  to  cite  such  person  having  the  manage- 
ment of  such  estate  to  appear  before  such  court,  and  if, 
upon  hearing  of  such  petition  it  shall  appear  that  the  trust 
in  such  will  is  not  faithfully  discharged,  and  that  the  par- 
ties interested,  or  any  of  them,  have  been  or  are  about  to 
be  damaged  by  such  actual  doings  of  the  executor,  then 
letters  testamentary  or  of  administration  shall  be  had  and 
required  in  such  cases,  and  all  other  matters  and  proceed- 
ings shall  be  had  and  required  as  are  now  required  in  the 
administration  of  estates,  and  in  such  cases  the  costs  of 
the  citation  and  hearing  shall  be  charged  against  the  party 
failing  and  neglecting  to  execute  the  trust  as  required  in 
such  will. 

"  Sec.  2.  All  executors  and  administrators  of  estates 
that  have  not  been  fully  settled  and  closed,  and  who  shall 
not  have  filed  an  inventory  of  all  the  property  as  required 
by  the  existing  laws,  shall,  within  thirty  days  after  the 
taking  effect  of  this  act,  file  a  true  inventory  of  all  the 
property  of  any  such  estate,  and  in  case  it  appears  to  the 
court  by  any  such  inventory  or  other  proof  that  any  such 
estates  are  insolvent,  such  estates  shall  be  settled  by  the 
court  as  in  cases  of  intestacy,  and  the  court  shall  make  an 
order  requiring  the  executor  or  administrator  to  make  a 
report  of  his  acts  to  the  court." 

So  it  will  be  seen  that  the  question  involved  in  this  case 
is  whether  said  law  of  1897,  and  especially  §  2  of  the  same, 
is  unconstitutional,  for  the  reason  that  it  affects  vested 
rights. 

It  may  be  said  at  the  outset  that,  although  this  law  deals 
only  with  insolvent  estates,  yet,  unquestionably,  if  the 
legislature  has  the  right  to  amend  the  law  in  relation  to 
insolvent  estates,  it  would  also  have  the  right  to  amend  it 
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in  the  respects  in  which  it  is  amended  to  govern  solvent 
estates.  It  is  the  contention  of  the  relator  that  the  right 
of  the  devisor  to  have  his  estate  settled  without  the  inter- 
vention of  a  probate  court  was  a  right  which  could  not  be 
taken  from  him  by  subsequent  enactment,  while  it  is  in- 
sisted by  the  respondents  that  no  vested  right  has  been 
infringed,  but  that  the  law  has  merely  made  a  change  in 
the  procedure. 

There  are  two  principles  of  law  which  are  so  well  estab- 
lished and  so  universally  conceded  that  it  is  not  necessary 
to  discuss  them  here,  viz. :  (1)  That  the  law  which  is  in 
existence  at  the  time  the  contract  or  agreement  is  made  is 
incorporated  into,  and  becomes  a  part  of,  or  rather,  the 
law  of,  the  agreement  or  contract;  and  (2)  that  there  is  no 
vested  right  in  any  mere  procedure.  The  question  here  is, 
not  what  the  law  is  on  these  propositions,  but  under  which 
principle  this  case  falls.  We  think  there  has  been  some- 
thing more  attempted  by  the  legislature  here  than  a  mere 
change  of  procedure;  something  more,  even,  than  a  ques- 
tion which  involves  costs  or  delays,  although  costs  and 
delays  might  be  so  radically  affected  that  such  change 
would  amount  to  more  than  a  procedure  and  would  in 
reality  affect  or  destroy  material  rights.  But,  in  this 
instance,  the  right  of  the  devisor  to  appoint  his  own  agent 
to  settle  his  estate  has  been  invaded.  It  may  well  be  con- 
ceived that  had  the  devisor  known  that  his  estate  could  not 
be  settled  and  distributed  by  the  parties  appointed  by  him 
to  perform  such  duty,  and  in  whom  he  presumably  had 
peculiar  confidence,  the  conditions  of  his  will  might  have 
been  altogether  different.  He  might  even  have  made  a 
disposition  of  his  property  before  his  death,  if  he  had  not 
been  assured  that  his  estate  could  be  administered  by 
agents  of  his  own  choice,  rather  than  by  agents  appointed 
by  the  law,  in  whose  selection  he  had  no  part  and  concern- 
ing whose  qualifications  he  had  no  knowledge.      The  law 
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is  always  jealous  of  the  invasion  by  the  legislature  of 
vested  rights,  and  it  ought  to  be  particularly  so  in  cases 
involving  the  rights  of  deceased  persons,  who  have  no 
opportunity  to  change  their  business  plans  to  correspond 
with  changes  of  the  law.  There  is  danger  of  great  evil 
resiilting  from  interfering  with  the  well-digested  and  con- 
sidered plans  for  the  distribution  of  an  estate  of  one  who 
can  no  longer  supervise  or  guide  the  management  of  his 
estate,  and  the  law  should,  as  far  as  possible,  hold  sacred 
his  expressed  desire  in  this  respect. 

The  question  of  whether  of  not  title  passes  to  the  exec- 
utors, and  under  what  circumstances  it  passes,  is  one  upon 
which  there  is  a  wilderness  of  authority ;  and  courts  have 
sought  to  create  distinctions  between  a  devise  of  land  to 
executors  to  sell,  and  a  devise  that  executors  shall  sell  land, 
holding  that  in  the  first  instance  the  title  passes,  while  in 
the  second  it  does  not,  but  creates  merely  a  naked  trust 
power  to  sell ;  distinctions  which,  it  seems  to  us,  to  say  the 
least,  are  exceedingly  shadowy,  and  which  it  would  not  be 
profitable  in  this  case  to  pursue,  for  the  reason  that  all  the 
eases  involving  these  principles  and  in  which  these  dis- 
tinctions are  discussed  are  cases  which  are  not  based  upon 
statutes  like  ours,  which  directly  give  the  power  to  a  de- 
visor to  have  his  estate  settled  by  agents  of  his  choice 
without  the  intervention  of  the  probate  court  It  may  be 
said  that  executors,  under  the  statute  making  provision 
for  what  we  may  term  "non-intervention  wills,"  are  alto- 
gether different  officers  from  executors  under  probate  laws 
generally,  where  the  executor  is  in  reality  an  officer  of  the 
court,  subject  to  the  direction  of  the  court,  and  obtaining 
his  power  to  perform  the  functions  of  his  office  by  order  of 
the  court,  and  where  the  actions  of  the  executor  become 
effective  only  by  the  indorsement  of  the  court.  But  under 
the  statute  here  discussed,  the  executor  derives  his  powers, 
not  from  the  court,  but  from  the  will ;  for  the  will,  which 
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was  authorized  by  the  law,  especially  provides  that  the 
executor  shall  perform  the  duties  of  the  office  and  settle 
and  distribute  the  estate  without  the  intervention  of  the 
court.  In  such  case  the  office  of  executor  is  divorced  from 
the  court  entirely,  and  he  becomes  in  fact  a  trustee. 

It  was  decided  by  this  court  in  Smith  v.  Smith j  15  Wash. 
239  (46  Pac.  249),  that,  in  a  case  where  officers  were 
appointed  and  termed  executors  by  the  will,  they  were  in 
reality  trustees,  as  shown  by  the  general  scope  of  power 
given  them  by  the  will.  It  makes  no  difference,  really, 
what  the  officer  is  called.  If  he  is  called  an  executor,  and 
his  duties  are  those  of  a  trustee,  he  must  be  held  to  be  a 
trustee  and  the  title  to  the  estate  will  pass  to  him.  On  the 
other  hand,  he  might  be  denominated  by  the  will  a  trustee ; 
yet  if,  under  the  provisions  of  the  will,  it  was  his  duty  to 
settle  the  estate  under  the  direction  of  the  probate  court 
and  in  accordance  with  the  probate  laws,  or,  in  other 
words,  if  there  is  committed  to  his  charge  by  the  will  those 
duties  which,  under  the  law,  it  is  the  province  of  an  exec- 
utor to  perform,  he  is  an  executor  and  not  a  trustee.  And 
so  we  think  in  this  case  it  must  logically  follow,  from  the 
provisions  of  the  will  concerning  the  administration  and 
distribution  of  the  estate  by  these  officers  without  the  inter- 
vention of  the  probate  court,  that  they  are  actually  trustees 
and  not  executors. 

It  was  held  by  this  court  in  Balch  v.  Smith,  4  Wash.  497 
(30  Pac.  648),  that,  under  the  general  probate  act,  title 
would  not  pass  to  the  heir,  excepting  through  the  inter- 
vention of  the  probate  court,  and  that  the  assertion  of 
heirship,  without  the  aid  of  an  adjudication  by  that  court, 
was  not  sufficient  to  authorize  him  to  maintain  an  action 
against  the  adverse  holder.  This  must  have  been  upon 
the  theory  that  the  title  vested  in  the  court,  instead  of  in 
the  heir,  until  the  title  was  adjudicated ;  or,  in  other  words, 
that  the  court  was,  in  a  sense,  the  trustee  created  by  law  to 
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hold  and  dispose  of  the  title  under  the  provisions  of  the 
law.  But,  imder  the  law  in  question,  where  does  the  title 
rest  ?  Unlike  the  historical  coffin,  it  cannot  be  suspended, 
but  must  abide  somewhere.  It  is  not  in  the  heir,  under 
the  theory  of  Batch  v.  Smith.  It  is  not  in  the  court,  be- 
cause, under  the  special  provisions  of  the  law  under  which 
it  was  drawn,  the  court  is  excluded  from  any  participation 
in  the  distribution  of  the  estate  or  its  management.  Its 
onlv  logical  abiding  place  then  is  in  the  trustee  or  agent 
appointed  by  the  devisor.  It  is  true  that,  under  the  law, 
provision  was  made  that  if  the  party  named  in  the  will  as 
executor  should  decline  to  execute  the  trust,  or  should  die, 
or  should  fail  to  execute  the  trust  faithfully,  etc.,  upon 
petition  of  any  creditor  of  such  estate,  or  of  any  person 
on  behalf  of  any  minor  heirs,  it  should  be  the  duty  of  the 
court  to  investigate  such  charges,  and,  if  they  appeared  to 
be  well  founded,  letters  testamentary  should  issue.  So 
that  this  trusteeship  is,  to  a  certain  extent,  limited.  But 
the  powers  of  any  trustee  are  limited  and  subject  to  a 
review  of  the  courts,  when  it  is  made  to  appear  that  he  is 
not  faithfully  performing  the  duties  of  his  trust ;  and  the 
mere  fact  that  the  provision  which  we  have  mentioned 
above  is  incorporated  in  the  act  permitting  the  non-inter- 
vention will,  does  not  aifect  in  any  different  degree  the 
limitation  of  the  powers  of  the  trustees  appointed  under 
the  law. 

This  view  is  in  harmony  with  several  cases  which  have 
been  decided  by  this  court;  notably  Newport  v.  Newport, 
5  Wash.  114  (31  Pac.  428),  where  it  was  announced  that, 
under  the  statutes  of  this  state,  where  a  testator  provides 
by  will  that  the  trustees  of  his  estate  shall  manage  and 
settle  the  estate  in  the  manner  directed  in  his  will,  without 
the  intervention  of  a  court,  the  power  of  such  trustees  is 
derived  from  the  will  and  their  duty  prescribed  by  it ;  the 
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court  remarking  in  that  case  that  "the  provisions  of  the 
above  statute  are  plain  and  explicit,  and  we  see  no  reason 
why  full  force  and  effect  should  not  be  given  to  it  in  all 
cases  coming  clearly  within  its  terms ;"  citing  Lumphin  v. 
Smith,  62  Tex.  261,  and  Dwyer  v,  Kalteyer,  68  Tex.  554 
(5  S.  W.  75).  This  case  was  approved  and  the  doctrine 
reaffirmed  in  Moore  v.  Kirkman,  19  Wash.  605  (54  Pac. 
24).  If  these  powers  of  executors  or  trustees  are  derived 
from  the  will,  and  their  duties  prescribed  by  it,  they  are 
trustees  in  fact,  and  the  title  passes  to  them. 

There  being  no  contention  in  this  case  that  there  has 
been  any  mismanagement  of  the  estate  by  the  executors,  or 
that  there  are  any  facts  which  bring  it  within  the  provisos 
of  the  law  of  1881,  the  writ  will  issue  as  prayed  for. 

Gordon,  C.  J.,  and  Andbks  and  Reavis,  JJ.,  concur. 

FULLERTON^  J.,  disSCUtS. 


[No.  8286.    Decided  May  19.  1889.] 

g  gj  In  the  Matter  of  the  Application  of  Lou  Van  Alstinb  and 

21  wj  Emma  Norton  for  a  Writ  of  Habeas  Corpus, 

26    222 

HABEAS  OOBPUS — INQUIBlNa  INTO  UEOAUTT  OF  OOMMXTMENT  FOB  OON- 
TEMPT. 

The  legality  of  an  order  committing  for  contempt  parties  to  a 
divorce  suit»  for  their  failure  to  comply  with  a  previous  order 
requiring  the  payment  into  court  of  the  money  decreed  to  be  due 
the  adverse  party,  may  be  inquired  into  in  habeas  corpus  pro- 
ceedings, under  Bal.  Code,  9  5826,  which  excepts  from  the  prohibi- 
tion against  inquiring  into  the  legality  of  any  Judgment  or  pro- 
•  cess  whereby  a  party  is  in  custody  such  orders  of  commitment  for 
contempt  as  arise  upon  proceedings  to  enforce  the  remedy  of  a 
party. 

DIVOBOB — ^DISPOSITION   OP  PBOPEBTT — ^IMPBISONMENT   FOB  NOT  FATING 
INTO  OOXJBT. 

The  authority  conferred  upon  the  court  by  Bal.  Code,  S  6723, 
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in  granting  a  divorce,  to  make  a  disposition  of  the  property  of  the 
parties,  does  not  give  jurisdiction  to  enforce  its  decree  by  impris- 
onment, although  that  power  is  expressly  given  by  the  preceding 
section  for  the  enforcement  of  orders  made  while  an  action  is 
pending. 

OONTEMFT — BEFUSAJL  TO  PAY  MONET  JUDGMENT. 

The  superior  court  having  no  power  to  enforce  the  payment 
Of  money  judgments  by  imprisonment,  it  cannot  imprison  parties 
to  a  divorce  suit  for  refusing  to  obey  an  order  disposing  of 
money  in  controversy,  under  the  provisions  of  Bal.  Code»  S  5808, 
authorizing  the  court  to  imprison  a  party,  when  his  contempt 
consists  in  refusing  to  perform  an  act  which  he  is  able  to  do, 
since  such  statute  applies  only  to  acts  which  the  court  may  legal- 
ly require  a  party  to  perform. 

Original  Application  for  Habeas  Corpus. 

John  F.  Dore  and  Charles  E.  Shepard,  for  relators. 
Bollinger,  Ronald  &  Battle,  and  Richard  Winsor,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  C.  J. — In  November,  1898,  Lou  Van  Alstine, 
one  of  the  petitioners  herein,  instituted  an  action  in  the 
superior  court  of  King  county  for  divorce  on  the  ground  of 
cruelty.  The  defendant  in  that  action.  Con  Van  Alstine, 
answered,  putting  in  issue  the  charges  of  the  complaint, 
and  by  a  cross  complaint  alleged  that  the  marriage  was 
procured  by  fraud,  in  pursuance  of  a  conspiracy  between 
the  plaintiff  and  Emma  Norton  (the  other  petitioner  in 
this  proceeding),  and  other  persons  therein  named,  for  the 
purpose  of  entrapping  "some  returning  Klondiker"  and 
obtaining  his  money.  The  cross  complaint  also  charged 
that,  subsequent  to  the  marriage  ceremony,  plaintiff  ob- 
tained from  the  defendant  certificates  of  deposit  upon  a 
bank  in  San  Francisco,  CaL,  amounting  in  the  aggregate 
to  $36,000,  by  leading  and  inducing  the  defendant  to  be- 
lieve that  the  certificates  were  to  be  safely  kept  by  the 
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plaintiff,  and,  having  obtained  the  certificates,  the  plaintiff 
proceeded  to  convert  the  same  to  the  use  of  herself  and 
her  co-conspirators,  and  fraudulently  retained  the  proceeds 
of  said  certificates,  with  the  exception  of  $5,000,  which 
defendant  had  obtained  prior  to  the  institution  of  the 
action.  Defendant  asked  for  an  annulment  of  the  mar- 
riage and  a  restitution  of  the  money.  On  the  defendant's 
petition  the  other  alleged  conspirators  were  made  parties 
defendant  to  his  cross  complaint,  and,  with  the  exception 
of  one  Noyes,  who  was  without  the  jurisdiction,  they  were 
served  and  appeared  in  the  proceedings.  Thereafter  an 
order  was  entered  in  the  lower  court  requiring  the  peti- 
tioners to  show  cause  why  they  should  not  be  required  to 
pay  into  court  the  money  so  alleged  to  have  been  procured 
from  the  defendant.  By  arrangement  between  the  parties^ 
it  appears  that  hearing  on  the  return  of  this  order  was 
continued,  to  be  taken  up  with  the  main  case.  Subse- 
quently, and  prior  to  the  trial,  plaintiff  filed  her  motion 
to  dismiss  the  action,  which  was  resisted  by  the  defendant 
and  denied  by  the  court;  and,  upon  the  proofs  offered  by 
the  defendant  at  the  trial,  the  court  proceeded,  on  Febru- 
ary 27,  1899,  to  make  its  findings,  conclusions,  and  decree. 
The  decree  is  as  follows : 

"  Ordered,  considered,  adjudged,  and  decreed  that  the 
marriage  between  the  plaintiff,  Lou  Van  Alstine,  and  the 
defendant  and  cross  complainant.  Con  Van  Alstine,  herein, 
be,  and  the  same  hereby  is,  annulled,  set  aside,  and  held 
for  naught.  And  it  is  further  ordered  and  adjudged  that 
the  plaintiff,  Lou  Van  Alstine,  alias  Lou  Spear,  and  the 
defendant  Emma  Norton  be,  and  they  hereby  are,  required, 
directed,  and  ordered  that  they,  within  five  days,  bring 
into  and  deposit  in  the  registry  of  this  court  the  sum  of 
thirty  thousand  nine  hundred  and  sixty-five  dollars,  the 
proceeds  of  certain  certificates  of  deposit  mentioned  in  the 
cross  complaint  of  the  cross  complainant  and  in  the  find- 
ings of  fact  in  this  action.  It  is  further  ordered,  consid- 
ered, adjudged,  and  decreed  that  said  sum  of  money  so 
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ordered  to  be  deposited  as  aforesaid  be,  and  the  same  is 
hereby,  decreed  to  be  the  sole  property  of  the  said  defend- 
ant and  cross  complainant,  Con  Van  Alstine,  and  is 
awarded  to  him  as  his  property,  and  that,  upon  being  paid 
into  the  registry  of  this  court  in  pursuance  of  the  order 
herein  made,  the  same  shall  be  paid  over  to  the  defendant 
herein,  Con  Van  Alstine;  and  it  is  further  ordered,  con- 
sidered, adjudged,  and  decreed  that  the  said  cross  com- 
plainant recover  of  and  from  the  said  plaintiff  and  the  said 
Emma  Norton,  and  each  of  them,  the  sum  of  thirty  thou- 
sand nine  hundred  and  sixty-five  dollars,  and  his  costs 
herein.      .      .      ." 

The  petitioners  having  failed  to  comply  with  the  order 
requiring  the  payment  of  the  money  into  court,  on  March 
6,  1899,  upon  the  affidavit  of  the  defendant,  an  order  was 
made  by  the  court  requiring  them  to  show  cause  why  they 
should  not  be  committed  for  contempt.  In  response  to 
this  latter  order  the  petitioners  made  answer,  in  which 
they  set  forth  that  they  had  not,  nor  had  either  of  them, 
from  the  time  of  the  commencement  of  the  action  for 
divorce,  possession,  custody,  or  control  of  any  of  the  pro- 
ceeds of  the  certificates  referred  to ;  that  they  were  unable 
to  produce  the  same,  and  wholly  unable  to  comply  with  the 
decree  of  the  court  in  that  regard ;  also,  that  execution  had 
been  issued,  and  a  levy  made  upon  certain  personal  prop- 
erty of  the  petitioners,  which  was  and  is  held  by  the  sheriff 
for  the  purpose  of  selling  the  same  to  apply  on  such  judg- 
ment and  decree.  The  court  thereupon  found  that  it  was 
within  the  power  of  the  petitioners  to  comply  with  the 
previous  order  and  decree  of  the  court,  adjudged  that  they 
were  in  contempt,  and  ordered  that  they  "be  confined  and 
imprisoned  in  the  county  jail  of  King  county,  state  of 
Washington,  until  they  shall  comply  with  and  have  per- 
formed the  provisions  of  the  decree;  .  .  .  that  is 
to  say,  until  they,  the  said  Lou  Van  Alstine  and  Emma 
Norton,  shall  have  brought  into  and  deposited  in  the  regis- 
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try  of  this  court  said  sum  of  thirty  thousand  nine  hundred 
and  sixty-five  dollars,  the  proceeds  of  said  certificates  of 
deposit/'  The  petitioners  thereupon  filed  in  this  court  a 
petition  praying  for  a  writ  of  habeas  corpus,  directed  to 
the  sheriff,  restoring  them  to  their  liberty. 

It  Appears  from  the  record  that  an  appeal  has  been 
taken  from  the  original  judgment  and  decree,  and  is  now 
pending ;  and  in  view  of  this  fact,  and  the  importance  of 
some  of  the  questions  necessarily  involved  in  the  consider- 
ation of  the  appeal,  we  have  considered  it  wiser  to  refrain 
from  discussing  such  questions  in  the  present  proceeding. 

We  think  the  petitioners  are  entitled  to  a  discharge  upon 
the  broad  ground  that  the  court  had  no  power  to  require 
them  to  pay  the  money  into  court,  and  thereafter  enforce 
that  judgment  by  imprisonment.  In  resisting  the  present 
application,  counsel  for  the  husband  earnestly  contend  that 
the  lower  court  having  had  jurisdiction  of  the  parties  and 
of  the  subject-matter,  and  having  adjudged  them  guilty  of 
contempt,  all  that  this  court  can  do,  in  habeas  corpus  pro- 
ceedings, is  to  remand  the  petitioners,  and  let  them  pursue 
the  proper  course  for  the  correction  of  errors,  if  any  exist, 
in  the  proceedings.  And  their  main  argument,  both  orally 
and  in  their  brief,  was  and  is  directed  to  sustaining  that 
contention.  But  we  think  that  our  statute  upon  habeas 
corpus  shows  the  fallacy  of  this  contention.  Section  5826, 
Bal.  Code,  is  as  follows: 

"  No  court  or  judge  shall  inquire  into  the  legality  of 
any  judgment  or  process  whereby  the  party  is  in  custody, 
or  discharge  him  when  the  term  of  commitment  has  not 
expired,  in  either  of  the  cases  following:  (1)  Upon  any 
process  issued  on  any  final  judgment  of  a  court  of  com- 
petent jurisdiction;  (2)  for  any  contempt  of  any  court, 
officer  or  body  having  authority  in  the  premises  to  commit ; 
but  an  order  of  conmiitment,  as  for  a  contempt  upon  pro- 
ceedings to  enforce  the  remedy  of  a  party,  is  not  included 
in  any  of  the  foregoing  specifications." 
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The  so-called  contempt  with  which  the  petitioners  are 
charged  is  a  civil  contempt.  It  consists  in  failing  to  do 
something  which  the  court  has  ordered  to  be  done  for  the 
benefit  of  an  opposing  party  in  a  civil  action.  Kapalje, 
Contempts,  §  21.  The  language  of  the  last  portion  of 
subdivision  2,  viz.,  'T)ut  an  order  of  commitment,  as  for  a 
contempt  upon  proceedings  to  enforce  the  remedy  of  a 
party,  is  not  included  in  any  of  the  foregoing  specifica- 
tions," makes  an  exception  to  the  rule  for  which  counsel 
contend,  and  the  present  application  falls  squarely  within 
that  exception.  Here  is  a  decree  for  money, — a  decree 
analogous  to  a  money  judgment  at  law,  which  may  be 
enforced  by  process  against  property.  It  differs  from  a 
decree  for  the  recovery  of  something  in  specie,  of  which 
a  party  has  been  deprived,  and  for  the  loss  of  which  com- 
pensation in  damages  cannot  be  made,  or  requiring  the 
performance  of  some  specific  act,  other  than  the  payment 
of  money,  which  it  is  the  duty  of  a  party  to  perform.  The 
petitioners  were  not  officers  of  the  court,  and  the  money 
is  not  required  to  be  paid  from  a  fund  in  respect  to  which 
they  stand  in  the  relation  of  trustees.  Story,  Equity 
Jurisprudence  (13th  ed.),  §  839  ei  seq.  It  is  unlike  an 
order  for  expenses  or  suit  money  in  an  action  for  divorce, 
which,  by  authority  of  the  statute  (Bal.  Code,  §  5722), 
may  be  enforced  by  attachment.  And,  in  rendering  this 
decree  for  the  amount  found  due,  the  court  had  no  more 
power  to  direct  it  to  be  deposited  with  the  clerk,  and  to 
enforce  that  order  by  imprisonment,  than  it  would  have  in 
a  law  action  based  upon  the  same  state  of  facts.  Carlton 
V.  Carlton,  44  Ga.  216;  Clements  v.  Tillman,  79  Ga.  451 
(5  8.  E.  194,  11  Am.  St.  Rep.  441).  In  the  last  case 
cited  the  court  say : 

"  But  if  a  court  of  equity  should  render  a  simple  decree 
for  money,  on  a  simple  money  verdict, — a  decree  which  it 
may  now  enforce  by  the  ordinary  common-law  process 
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against  property, — the  failure  to  pay  the  decree  would  not 
be  a  contempt,  nor  could  compulsory  process  against  the 
person  of  the  party  in  default  be  resorted  to  to  enforce 
payment.  .  .  .  ^  No  jurisdiction  to  compel  the  pay- 
ment of  an  ordinary  money  demand,  unconnected  with 
such  peculiar  equities,  ever  existed  in  chancery  courts, 
nor  had  they  the  power  to  compel  such  payment  by  pimiah- 
ing  the  refusal  to  pay  under  the  guise  of  contempt/  " 

The  statute  (Bal.  Code,  §  5723)  which  authorizes  the 
court,  in  granting  a  divorce,  to  make  disposition  of  the 
property  of  the  parties,  does  not  give  the  court  jurisdiction 
to  enforce  its  decree  by  attachment,  although  that  power 
is  expressly  given  by  the  preceding  section  (6722)  for  the 
enforcement  of  orders  made  while  an  action  is  pending. 
The  effect  of  the  decree  of  nullity  in  the  present  case  was 
to  leave  the  property  rights  of  the  parties  unaffected  by 
the  nominal  marriage.  Brown,  Divorce,  p.  180.  That 
the  parties  were  nominally  married  is  therefore  a  circum- 
stance of  no  controlling  importance  in  determining  the 
power  of  the  court  to  enter  the  decree  in  question.  The 
case  does  not  fall  with  §  5808,  because  that  section  can 
only  be  held  to  apply  to  acts  which  the  court  may  legally 
require  a  party  to  perform.  It  was  enacted  for  the  pur- 
pose of  enabling  the  court  to  enforce  obedience  to  a  lawful 
judgment  or  decree.  Nor  does  the  case  fall  within  the 
provisions  of  ch.  7,  tit.  29,  Bal.  Code,  relating  to  proceed- 
ings supplemental  to  execution;  assuming,  without  decid- 
ing, that  the  provisions  of  that  chapter  do  not  conflict  with 
§  17  of  art.  1  of  the  constitution  of  this  state,  providing 
that  "there  shall  be  no  imprisonment  for  debt  except  in 
the  case  of  absconding  debtors." 

We  conclude  that  the  superior  court  of  King  county  was 
without  power  to  require  the  petitioners  to  pay  into  court 
the  money  decreed  to  be  due  the  defendant,  and  to  enforce 
its  payment  by  imprisonment.  In  additioin  to  the  au- 
thorities already  cited,  we  think  that  this  conclusion  is 
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sustained  by  the  following  authorities:  State  v.  Start, 
7  Iowa,  501  (74  Am.  Dec.  278) ;  Hosack  v.  Rogers,  11 
Paige,  603;  In  re  Bingham,  32  Vt.  329;  In  re  Leach, 
51  Vt.  630 ;  Ooodwillie  v.  Millimann,  56  111.  523 ;  Rapalje, 
Contempts,  §  17 ;  7  Am.  &  Eng.  Enc.  Law  (2d  ed.),  p.  38, 
and  authorities  there  cited. 

The  petitioners  are  entitled  to  be  discharged,  and  it  is 
so  ordered. 

Andebs,  Dunbab  and  Keavis,  JJ.,  concur. 

FuLLEKTON,  J.,  coucurs  in  the  result. 


[No.  S296.    Decided  I£ay  22,  1889.] 

The  State  of  Washington,  on  the  Relation  of  George 
N,  Malouf,  V.  Hon.  William  A.  McDonald,  Judge  of 
the  Superior  Court  for  the  County  of  Whitman. 

APPEAL — STATEMENT  OF  FACTS — WHERE  SETTLED. 

Where  a  judge  from  another  county  is  caUed  in  for  the  trial 
of  a  cause,  such  visiting  judge  is  not  required  to  return  to  the 
county  where  the  trial  was  held,  in  order  to  settle  and  certify  a 
statement  of  facts  on  appeal,  but  may  perform  such  duty  in  any 
other  county,  under  Bal.  Code,  §  4702,  which  proYidee  that  the 
Judges  of  the  supreme  and  superior  courts  have  power,  in  any 
part  of  the  state,  to  exercise  and  perform  any  duty  conferred  or 
imposed  upon  them  by  statute. 

Original  Application  for  Mandamus, 

Troy  £  FalJcnor,  and  Strudwick  &  Peters,  for  relator. 

Peb  Cukiam. — This  is  an  application  for  an  alternative 
writ  of  mandate.  The  facts  shown  by  the  affidavit  of  the 
applicant  are:  That  on  the  2l8t  day  of  November,  1898, 
there  was  pending  in  the  superior  court  of  the  state  of 
Washington  for  King  county  an  action  for  the  recovery  of 
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a  money  judgment,  in  which  the  relator  was  plaintiff  and 
one  Mary  N.  Malouf  was  defendant;  that  William  Mc- 
Donald was  at  said  time,  and  at  all  times  since,  the  duly 
elected,  qualified  and  acting  judge  of  the  superior  court 
of  the  state  of  Washington  for  the  county  of  Whitman, 
and,  on  invitation  of  one  of  the  judges  of  said  superior 
court  of  King  county,  was  acting  as  judge  and  hearing 
causes  in  said  King  county;  that  on  said  21st  day  of 
November,  1898,  the  said  cause  in  which  the  relator  wa& 
plaintiff  and  Mary  N.  Malouf  was  defendant  was  tried 
before  said  judge  land  a  jury,  and  a  verdict  rendered  in 
favor  of  the  relator ;  that  thereafter  said  William  McDon- 
ald attended  in  person  in  said  county  of  King,  and  heard, 
considered,  and  granted  a  motion  for  a  new  trial  in  said 
cause;  that  the  relator  in  due  time  appealed  from  said 
order  granting  a  new  trial,  and  filed  in  said  superior  court 
of  King  county  and  served  upon  the  defendant,  Mary  N- 
Malouf,  his  proposed  statement  of  facts  in  said  cause; 
that  no  objections  or  amendments  to  said  proposed  state- 
ment of  facts  were  filed  by  the  opposing  party  within  the 
time  allowed  by  law,  or  at  all ;  that  the  relator  thereupon 
applied  to  said  William  McDonald,  requesting  him  to  fix 
some  time  when  he  would  attend  in  the  county  of  King 
and  settle  and  certify  the  statement  of  facts.  This  the 
said  judge  neglected  and  .refused  to  do ;  consenting,  how- 
ever, to  settle  and  certify  said  statement  of  facts  in  Whit- 
man county,  believing  that  he  had  jurisdiction  so  to  do. 
The  relator  prays  that  an  alternative  writ  of  mandate  be 
issued  from  this  court,  directing  the  said  William  McDon- 
ald to  "fix  some  time  within  the  near  future  when  he  will 
attend  at  the  superior  court  of  King  county  as  aforesaid, 
and  there  to  attend,  and  to  settle,  sign,  and  certify  a  state- 
ment of  facts"  in  the  cause  mentioned. 

In  his  brief  filed  in  support  of  his  application,  the 
relator  contends  that  the  statement  of  facta  must  be  settled 
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by  the  judge  who  tried  the  cause  while  sitting  in  the  court 
whiere  the  cause  was  tried,  and  that  he  has  no  jurisdiction 
to  act  in  that  behalf  in  any  county  in  the  state  other  than 
the  county  in  which  the  action  was  tried.  In  this  conten- 
tion we  are  unable  to  agree.  By  the  Code  (§  4702,  Bal. 
Code),  "  The  judges  of  the  supreme  and  superior  courts 
have  power  in  any  part  of  the  state  .  .  .  (4)  to 
exercise  ...  and  perform  any  .  .  .  duty 
conferred  or  imposed  upon  them  by  statute."  Conceding 
this  statute  to  be  constitutional, — a  question  not  raised 
by  the  relator  in  his  brief, — ^it  is  ample  Ha  warrant  a  judge 
of  the  superior  court  to  certify  and  settle  a  statement  of 
facts  in  any  part  of  the  state. 
The  application  is  denied. 


[No.  824S.    Dooidea  May  t!,  UM.] 

Albert  E.  Hall^  Appellant^  v.  Claus  Skavdalb,  Re- 
spondent. 

APPEAUkBLE  ORDER — ^DISMISSAL  OF  ACnON  FOB  FAILURE  TO  PLEAD. 

The. supreme  court  has  no  Jurisdiction  of  an  appeal  from  an 
uncontested  dismissal  of  a  case,  in  which  plaintiff  failed  to  offer 
an  amendment  to  his  complaint  within  the  time  limited  after  a 
demurrer  thereto  was  sustained. 

APPEAL — LACK  OF  JXTRISDIGTION — WSEN  AND  HOW  RAISED. 

A  motion  to  dismiss  an  appeal  for  want  of  Jurisdiction  will  be 
entertained  even  upon  an  oral  suggestion  at  the  time  of  trial. 

Appeal  from  Superior  Court,  Clallam  County. — ^Hon. 
Jaices  G.  McClinton^  Judge.      Appeal  dismissed. 

Upon  the  sustaining  of  a  demurrer  to  the  complaint, 
plaintiff  obtained  leave  to  amend,  and  was  given  ten  days 
therefor.  No  amendment  was  offered  within  the  time 
limited,  whereupon  defendant  moved  the  court  to  dismiss 
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the  action.  Plaintiff  was  duly  served  with  notioe  of  the 
hearing,  but  failed  to  contest  such  motion,  which  was  sus- 
tained by  the  court  and  the  action  dismissed.  Plaintiff 
now  appeals. 

Brady  &  Oay  and  Milo  A.  Root,  for  appellant. 
A.  A.  Richardson,  for  respondent. 

Per  Curiam. — Motion  is  made  to  dismiss  this  action 
for  want  of  jurisdiction  on  the  part  of  this  court  to  try 
the  same.  The  case  falls  squarely  within  the  rule  an- 
nounced in  Pacific  Supply  Co.  v.  Brand,  7  Wash.  357  (S5 
Pac.  72),  and  the  motion  will  therefore  be  sustained. 

It  is  urged  by  appellant  that  no  proper  service  of  the 
motion  has  been  made,  but,  this  being  a  jurisdictional 
question,  as  has  often  been  decided  by  this  court,  the  mo- 
tion will  be  entertained,  even  upon  an  oral  suggestion  at 
the  time  of  the  trial. 

The  appeal  is  therefore  dismissed. 


tNo.  3283.    Decided  May  31,  189».] 

R.  H.  Smith^  Respondent,  v.  Isaac  F.  Beard  et  ah.  Ap- 
pellants. 

APPEAL — JOINDER  OP  PASTIES — DISMISSAL. 

An  appeal  will  be  dismissed  where  all  the  parties  who  ap- 
peared in  the  case  below  and  against  whom  judgment  was  taken 
did  not  join  in  the  appeal,  or  were  not  served  with  hotice  of 
appeal. 

SAME — SUFFICIENCY  OF  BOND SURETIES. 

An  appeal  will  be  dismissed  where  the  sureties  upon  the  bond, 
which  purports  to  be  both  a  stay  bond  and  and  appeal  bond,  are 
the  parties  against  whom  the  judgment  was  entered ;  and  the  fact 
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that  they  constitute  a  surety  company  does  not  distinguish  them 
from  any  of  the  other  Judgment  debtors. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.     Appeal  dismissed. 

Fairchild  &  Bruce,  and  Burke,  Shepard  &  McGilvra, 
for  appellants. 

Stration  £  Powell,  for  respondent. 

Peb  Cubiam. — ^Motion  is  made  to  strike  the  statement 
of  facts  and  dismiss  this  appeal  for  the  reason  that  all  the 
parties  who  appeared  in  the  case  below  and  against  whom 
the  judgment  was  taken  did  not  join  in  the  appeal  of 
appellants,  or  were  not  served  with  notice  of  appeal  by 
the  appellants.  The  appeal,  therefore,  must  be  dismissed 
under  the  rule  announced  by  this  court  in  Winters  v, 
Gray's  Harbor  Boom  Co.,  19  Wash.  346  (53  Pac.  368), 
and  many  other  decisions  of  this  court. 

A  supplemental  record  has  been  filed  by  the  appellants, 
but  we  think  the  showing  therein  made  as  to  the  service 
of  parties  upon  whom  service  should  be  made  is  not  suffi- 
cient. Fairfield  v.  Binnian,  13  Wash.  1  (42  Pac.  632)  ; 
Puckett  V.  Moody,  17  Wash.  609  (50  Pac.  494). 

In  any  event,  this  case  will  have  to  be  dismissed,  for  the 
reason  that  no  appeal  bond  was  given  as  required  by  stat- 
ute. The  sureties  on  this  bond  are  the  parties  against 
whom  the  judgment  appealed  from  was  entered,  and  the 
fact  that  they  are  a  surety  company  does  not  distinguish 
them  from  any  of  the  rest  of  the  judgment  debtors.  So 
that,  in  effect,  this  is  a  bond  without  any  surety,  and, 
inasmuch  as  it  purports  to  be  a  stay  bond  and  appeal  bond 
both,  it  is  not  the  bond  provided  by  the  statute.  This 
being  a  matter  affecting  the  substance,  and  not  the  form, 
of  the  appeal  bond,  it  is  a  substantial  defect,  and  is  not 
such  a  defect  as  must  be  moved  against  in  the  superior 
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court.    Northern  Counties  Inv.  Trust  v.  Render,  12  Wash. 
669  (41  Pac.  918). 

The  appeal  will  be  dismissed. 


.^1    000  [No.  8274.    Bedded  June  8,  1899.] 

Thb  State  of  Washington,  on  the  Relation  of  Patrick 
H,  Winston,  Attorney  General,  v.  John  R  Boobbs, 
Oovemor,  and  Nkal  Cheetkam,  State  Auditor. 

STATES — ^PUBLIO  DEBT — MISSUS  OF  BONDS — ^INCREASE  OF  INDEBTEDNESS. 

Under  the  act  of  March  8, 1899  (Laws  1899,  p.  67),  authorising 
the  issue  of  state  bonds  for  sale  to  the  permanent  school  fund, 
and  making  it  the  duty  of  the  state  treasurer,  upon  the  inyeet- 
ment  in  such  bonds  of  the  permanent  school  fund  held  by  him  in 
trust,  to  transfer  at  once  from  such  fund  to  the  state  general  fund 
the  par  value  of  the  bonds,  to  be  used  at  once  in  the  redemption 
of  outstanding  general  fund  warrants,  bonds  thus  issued  against 
one  fund  and  sold  to  another  fund  of  the  state,  do  not  constitute 
an  increase  of  indebtedness,  within  the  prohibition  of  S  1>  art.  8, 
of  the  constitution. 

Original  Application  for  Injunction. 

Thomas  M.  Vance,  for  relator. 
James  Wichersham,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — This  is  an  application  to  restrain  the  de- 
fendants, the  governor  and  state  auditor,  from  issuing  a 
state  bond  for  sale  to  the  permanent  school  fund  of  tiie 
state  under  the  act  of  the  legislature  providing  for  the 
investment  oi  the  permanent  school  fund  in  state  bonds, 
approved  March  8,  1899  (Laws  1899,  p.  67).     The  facts 
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shown  are  that  at  the  oommencement  of  the  proceedings 
the  state  was  indebted  upon  bonds  issued  in  the  sum  of 
$225,000,  and  that  on  the  2l8t  of  April,  1899,  the  gov- 
ernor and  auditor  issued,  in  accordance  with  the  provisions 
of  the  act  of  March  8,  1899,  supra,  bonds  in  the  sum  of 
$175,000,  which  were  sold  and  transferred  to  the  perma- 
nent school  fund,  and  that  the  proceeds  thereof  were  paid 
into  the  general  fund  of  the  state,  and  that  the  defendants 
were  about  to  issue  another  bond  under  the  above  act,  and 
to  deKver  it  to  the  treasurer  for  money  from  the  perma- 
nent school  fund,  and  that  the  amount  thereof,  $5,000, 
would  be  transferred  to  the  general  fund  in  the  treasury. 
It  is  also  shown  that  at  this  time  the  state  is  in  possession 
of,  and  has  due  and  owing  to  it,  cash  on  hand,  uncollected 
taxes,  and  other  assets  greatly  exceeding  its  entire  indebt- 
edness, including  its  bonded  indebtedness,  and  that  the 
permanent  school  fund  now  in  the  treasury  which  can  be 
invested  in  bonds  is  the  sum  of  $158,303.26.  By  §  1  of 
the  act  above  mentioned  the  governor  and  auditor  are 
authorized,  when  there  is  money  in  the  amount  of  $5,000 
or  more  in  the  permanent  school  fund,  and  there  shall  be 
an  outstanding  general  fund  indebtedness  in  the  same 
amount  or  more,  to  issue  bonds  of  the  state  in  the  sum  of 
$5,000  each,  and  sell  and  deliver  such  bonds  to  the  state 
treasurer  for  the  account  of  the  state  permanent  school 
fund  at  the  face  or  par  value  thereof ;  and  by  §  4  it  is  made 
the  duty  of  the  treasurer,  when  such  bonds  are  executed 
and  presented  to  him,  to  invest  the  state  permanent  school 
fmid  in  such  bonds  to  the  amount  of  the  face  or  par  value 
thereof  at  par,  and  receipt  to  the  state  auditor  therefor, 
and  at  once  transfer  from  the  state  permanent  school  fund 
to  the  state  general  fund  money  to  the  amount  of  the  face 
or  par  value  of  such  bonds  so  delivered  to  him;  and  the 
money  so  transferred  to  the  general  fund  shall  be  at  once 
used  in  the  redemption  of  outstanding  general  fund  war- 
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rants.      Section  1,  art.  8,  of  the  state  constitution  is  as 
follows : 

"  The  state  may,  to  meet  casual  deficits  or  failure  in 
revenues,  or  for  expenses  not  provided  for,  contract  debts, 
but  such  debts,  direct  and  contingent,  singly  or  in  the 
aggregate,  shall  not  at  any  time  exceed  Jfour  hundred  thou- 
sand dollars  ($400,000),  and  the  moneys  arising  from  the 
loans  creating  such  debts  shall  be  applied  to  the  purpose 
for  which  they  were  obtained,  or  to  repay  the  debts  so 
contracted,  and  to  no  other  purpose  whatever." 

Section  5,  art.  16,  of  the  constitution  specifies  that  the 
permanent  school  fund  may  be  invested  in  national,  state, 
county  or  municipal  bonds. 

1.  No  question  is  made  upon  the  investment  of  the 
permanent  school  fund  in  the  bonds  of  the  state.  They 
are  the  class  of  securities  authorized  for  its  investment  by 
the  constitution.  This  fund  has  been  created  by  the  con- 
stitution, and  can  be  used  for  no  other  purpose  than  the 
maintenance  of  common  schools,  and  the  interest  is  de- 
voted to  that  purpose.  The  principal  is  irreducible.  The 
question  for  determination  here  is  whether  the  state  ex- 
ceeds the  debt  limit  in  the  issuance  of  the  bond  in  question. 
Relator  contends  that  the  indebtedness  of  the  state  is 
increased  by  the  issuance  of  the  bond.  It  must  be  borne 
in  mind  that  the  permanent  school  fund  is  held  in  the  state 
treasury  in  trust  for  the  purposes  created  by  the  constitu- 
tion, and  that  it  is  made  the  duty  of  the  treasurer,  upon 
the  investment  of  this  fund  in  the  bond,  to  transfer  at 
once  from  such  fund  to  the  state  general  fund  the  par 
value  of  the  bond,  and  the  amount  so  transferred  to  the 
general  fund  shall  be  used  at  once  in  the  redemption  of 
outstanding  general  fund  warrants.  Section  6  of  the  same 
article  (8)  of  the  constitution  limits  municipal  indebted- 
ness, and  should  receive  the  same  construction  as  §  1  rela- 
tive to  state  indebtedness.     Section  6  has  been  the  subject 
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of  construction  in  this  court  several  times.  In  State  ex 
rel  BaHon  v.  Hopkins,  14  Wash.  59  (44  Pac.  134,  550), 
it  was  determined  that  taxes  due  and  cash  in  the  treasury 
must  be  subtracted  from  the  outstanding  indebtedness  to 
determine  the  debt  limitation  of  a  county;  and  again  the 
same  construction  was  affirmed  in  Oraham  v.  Spokane,  19 
Wash.  447  (53  Pac.  714),  and  was  also  approved  in 
Rands  v.  Clarke  County,  15  Wash.  697  (46  Pac.  1119), 
and  Kelhy  v.  Pierce  County,  15  Wash.  697  (46  Pac.  253). 
In  consonance  with  these  decisions,  it  is  not  necessary  to 
go  further  now  than  to  state  the  proposition  that  when  the 
bond  in  the  sum  of  $5,000  is  delivered  to  the  state  treas- 
urer the  sum  of  $5,000  is  placed  in  the  general  fund  of 
the  state.  Thus  there  is  no  increase  of  the  indebtedness 
of  the  state,  or  of  its  liability,  when  this  view  is  adopted. 
2.  The  foregoing  conclusions  may  be  distinguished 
from  those  arrived  at  by  the  court  in  State  ex  rel,  Jones  v, 
McOraw,  12  Wash.  541  (41  Pac.  893).  In  that  case  the 
act  of  the  legislature  of  March  22,  1895  (Laws  1895,  p. 
462),  was  construed.  By  §  1  of  the  act  a  loan  and  interest 
fund  was  created  in  the  state  treasury  and  a  board  of 
finance  constituted.  To  this  board,  by  §  2  of  the  act,  was 
given  authority  to  fund  the  outstanding  warrants  of  the 
general,  military  and  tide  land  funds  of  the  state  by  the 
issuance  of  bonds  payable  solely  out  of  the  fund  created. 
The  board  of  finance  was  directed  to  issue  bonds  and  offer 
the  same  for  sale  after  published  notice.  The  court,  fol- 
lowing the  authority  of  Doon  Township  v,  Cummins,  142 
U.  S.  366  (12  Sup.  Ot.  220),  determined  that  the  issuance 
and  sale  of  bonds  under  the  act  in  question  by  the  finance 
board  increased  the  indebtedness  of  the  state  beyond  the 
constitutional  limitation  at  that  time.  The  case  before 
the  supreme  court  of  the  United  States  arose  upon  the 
construction  of  an  Iowa  statute,  as  follows: 

14-21  WASH. 
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"  The  treasurer  of  such  district  is  hereby  authorized  to 
Bell  the  bonds  provided  for  in  this  act  at  not  less  than  their 
par  value,  and  apply  the  proceeds  thereof  to  the  payment 
of  the  outstanding  bonded  indebtedness  of  the  district,  or 
he  may  exchange  such  bonds  for  outstanding  bonds  par 
for  par/' 

And  the  court  there  observed : 

"  There  is  a  wide  difference  in  the  two  alternatives 
which  this  statute  undertakes  to  authorize.  The  second 
alternative,  of  exchanging  bonds  issued  under  the  statute 
for  outstanding  bonds,  by  which  the  new  bonds,  as  soon  as 
issued  to  the  holders  of  the  old  ones,  would  be  a  substitute 
for  and  an  extinguishment  of  them,  so  that  the  aggregate 
outstanding  indebtedness  of  the  corporation  would  not  be 
increased,  might  be  consistent  with  the  constitution.  But 
under  the  first  alternative,  by  which  the  treasurer  is  au- 
thorized to  sell  the  new  bonds,  and  to  apply  the  proceeds 
of  the  sale  to  the  payment  of  the  outstanding  ones,  it  is 
evident  that,  if  new  bonds  are  issued  without  a  cancella- 
tion or  surrender  of  the  old  ones,  the  aggregate  debt  out- 
standing, and  on  which  the  corporation  is  liable  to  be  sued, 
is  at  once  and  necessarily  increased,  and,  if  new  bonds, 
equal  in  amount  to  the  old  ones,  are  so  issued  at  one  time, 
is  doubled ;  and  that  it  will  remain  at  the  increased  amount 
until  the  proceeds  of  the  new  bonds  are  applied  to  the 
payment  of  the  old  ones,  or  until  some  of  the  obligations 
are  otherwise  discharged.  ...  It  would  be  incon- 
sistent alike  with  the  words  and  with  the  object  of  the 
constitutional  provision,  framed  to  protect  municipal  cor- 
porations from  being  loaded  with  debt  beyond  a  certain 
limit,  to  make  their  liability  to  be  charged  with  debts  con- 
tracted beyond  that  limit  depend  solely  upon  the  discretion 
or  the  honesty  of  their  officers." 

And  the  other  case  referred  to  in  the  opinion  of  the 
court — Bannock  Go.  v.  C.  Bunting  &  Co.,  (Idaho)  37  Piic. 
277-7— follows  the  same  course  of  reasoning.  But  the  argu- 
ment upon  which  the  conclusion  is  based  in  State  ex  rel. 
Jones  V,  McOraw,  supra,  is  not  applicable  to  the  case  at 
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bar.  There  is  no  interval  here  between  the  delivery  of 
the  bond  and  the  placing  of  the  money  in  the  general  fund 
of  the  treasury ;  the  acts  are  simultaneous.  The  money  is 
already  in  the  treasury,  and  is  merely  transferred  from 
one  fund  to  another,  and  there  is  nothing  conditioned  upon 
the  discretion  or  honesty  of  the  officers.  It  may  be  further 
observed  that  the  indebtedness  inhibited  in  art.  8,  supra, 
of  the  constitution  does  not  relate  specifically  to  the  form, 
vrhether  bonds  or  warrants,  but  that  the  term  "debt"  is 
used  in  its  ordinary  signification.  And  under  the  pro- 
visions of  the  act  of  March  8, 1899,  supra,  when  the  money 
placed  in  the  general  fund  is  paid  out  in  cancellation  of 
general  fund  warrants  there  is  yet  no  increase  of  debt. 

We  conclude  that  the  issuance  of  the  bond  is  valid,  and 
the  writ  is  therefore  denied. 

QoBDON,  C.  J.,  and  Dunbab,  Fullebton  and  Andkbs^ 
JJ.,  concur. 


[No.  8281.    Decided  June  7,  1890.] 

Sabah  J.  Bboww,  Respondent,  v.  John  Kbbn  et  al,  De-     |i  2n 
fendants,  William  M.  Eidpath,  Appellant  u~m 

APPEAL — ^WHEN   STATEMENT  OF  FACTS   UNNEOBSSABT — ^EXOBFTIONS   t6         JJ    JJ'I 
FIRDLNOS. 

When  the  only  error  urged  upon  appeal  Is  that  the  findings  of 
fact  do  not  sustain  the  conclusions  of  law,  neither  exceptions  to 
the  findings  nor  a  statement  of  facts  is  necessary. 

•COIITBACTS — CONSIDEBATIOW — ^DISCHABOE   OF  DEBT  BY   PART  PAYMENT. 

An  agreement  by  a  Judgment  creditor  to  accept  from  a  Judg- 
ment debtor,  who  is  financially  embarrassedp  cash  and  a  note 
secured  by  mining  stock  for  a  portion  of  the  debt  in  full  satis- 
faction thereof,  constitutes  a  valid  consideration  for  the  discharge 
*of  the  debt 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
NoBMAN  Buck,  Judge.     Eeversed. 
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Blake  &  Post,  for  appellant. 
8amuel  R.  Stem,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB^  J. — This  appeal  is  from  an  order  of  the  lower 
court  denying  the  motion  of  appellant,  Ridpath,  for  an 
order  canceling  and  satisfying  as  to  him  the  judgment 
entered  in  the  case  of  Sarah  J.  Brown  v.  John  Kern, 
Phoebe  Kern,  William  M.  Eidpath  et  al.  The  findings  of 
the  court,  in  substance,  were:  That  in  1894  Sarah  J. 
Brown  obtained  judgment  against  John  Kern,  Phoebe 
Kern,  William  M.  Bidpaith  and  G.  G.  Smith  for  a  certain 
sum  of  money ;  that  thereafter  the  plaintiff,  in  attempting 
to  settle  said  judgment  and  get  the  same  paid,  entered  into 
a  contract  with  the  defendant  Eidpath  and  with  defendant 
Kern  separately,  whereby  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant  Eidpath  that  Eidpath 
should  pay  one-half  of  said  judgment  in  satisfaction 
thereof  as  to  him,  by  paying  what  cash  he  could  and  giving 
his  note  for  the  remainder,  secured  by  one  thousand  shares 
of  Le  Roi  mining  stock ;  and  an  agreement  was  madenvith 
the  defendant  Kern  that  he  should  pay  half  of  said  judg- 
ment by  conveying  certain  real  estate  in  the  city  of  Spo- 
kane in  satisfaction  of  the  judgment  as  to  him,  providing 
the  title  and  incumbrances  as  to  said  property  should  be 
satisfactory  to  plaintiff;  that  thereafter  Eidpath,  in  pur- 
suance of  said  agreement  and  in  payment  of  the  one-half 
of  said  judgment,  paid  the  plaintiff  $266.70  by  draft  or 
bill  of  exchange  on  a  New  York  bank,  and  executed  his. 
note  for  the  remainder  of  the  same,  securing  its  payment 
by  a  pledge  of  one  thousand  shares  of  Le  Eoi  mining  stock, 
all  of  which  was  accepted  by  plaintiff  as  the  defendant 
Eidpath's  performance  of  his  said  agreement  with  plain- 
tiff ;  and  that  said  draft  or  bill  of  exchange  and  said  note 
were  duly  paid;  that  at  the  time  the  defendant  Eidpath 
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paid  the  half  of  said  judgment  the  plaintiff  gave  him  a 
receipt  therefor  in  satisfaction  of  said  judgment  according 
to  the  said  agreement ;  that  plaintiff's  agreement  with  the 
defendant  Kern  was  never  carried  out,  for  the  reason  that 
plaintiff  was  not  satisfied  with  the  title  to  the  real  estate 
agreed  to  be  conveyed ;  that  at  the  time  defendant  Ridpath 
paid  his  half  of  said  judgment  he  was  led  to  believe,  by  the 
plaintiff,  that  the  arrangement  with  the  defendant  Kern 
was  satisfactory,  and  either  was,  or  would  be,  carried  out, 
and  that  thereby  the  whole  judgment  was,  or  would  be, 
satisfied  in  full ;  that,  from  the  time  of  the  rendition  of 
the  judgment  up  to  the  time  the  half  thereof  was  paid,  the 
defendant  Bidpath  was  greatly  embarrassed  financially 
and  unable  to  pay  the  same.  The  court  found  as  a  con- 
clusion of  law  from  the  foregoing  facts,  that  plaintiff's 
agreement  with  defendant  Bidpath  to  satisfy  said  judg^ 
ment  as  to  him  was  without  consideration  and  not  en- 
forcible,  and  ordered  that  the  motion  of  Bidpath  to  satisfy 
said  judgment  as  to  him  be  denied.  The  respondent 
interposed  a  motion  to  dismiss  this  appeal,  for  the  reason 
that  no  statement  of  facts  has  been  filed  or  served,  that  no 
exceptions  to  the  findings  of  fact  have  been  taken  or  filed, 
and  that  there  is  nothing  before  this  court  to  show  upon 
what  the  findings  of  fact  or  conclusions  of  law  were  based 
by  the  court  below;  and  quite  a  lengthy  argument  is 
adduced  in  favor  of  this  motion.  But  it  seems  to  us  to 
have  in  it  no  merit  whatever.  !N'o  statement  of  facts  was 
necessary,  because  the  facts  found  by  the  court  are  accepted 
by  the  appellant.  Neither  was  it  necessary,  under  any 
decision  of  this  court,  nor  could  it  be  necessary  under  any 
theory  of  the  law,  for  the  appellant  to  except  to  the  find- 
ings of  fact  if  he  was  satisfied  with  them.  The  objection 
urged  is  that  the  conclusions  of  law  are  not  properly  drawn 
from  the  findings  of  fact,  and  the  only  question  which  this 
court  can  enter  into  a  discussion  of  is,  do  the  findings  of 
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fact  sustain  the  conclusions  of  law  reached  by  the  court? 
and  that  is  all  that  is  asked  by  the  appellant. 

The  question,  then,  to  be  determined  is,  will  a  partial 
payment  of  a  judgment  under  the  circumstances  shown 
be  sufficient  to  liquidate  the  judgment  in  whole.  The 
general  principle  that  the  acceptance  of  a  less  sum  of 
money  than  is  actually  due  cannot  be  a  satisfaction  and 
will  not  operate  to  extinguish  the  whole  debt,  although 
agreed  by  the  creditor  to  be  received  upon  such  condition, 
seems  to  be  well  established  by  almost  uniform  authority. 
The  theory  of  the  law  doubtless  is  that  no  benefit  accrued 
to  the  creditor  in  accepting  a  portion  of  a  debt  where  the 
debtor  was  legally  bound  to  pay  the  whole  debt,  and  that, 
therefore,  there  was  no  consideration  for  the  contract  made 
and  entered  into  by  the  creditor  and  debtor  for  the  satis- 
faction of  the  judgment  or  debt  by  the  payment  of  a  part 
of  the  same.  For  many  years,  however,  courts  have  been 
dissatisfied  with  this  rule  and  have  refused  to  extend  the 
doctrine,  but  have  sought  to  restrict  the  operation  of  the 
rule  whenever  it  was  possible.  It  is  certainly  not  in 
accordance  with  ethics,  and  ought  not  to  be  in  accord  with 
the  rules  of  law,  to  allow  a  creditor  to  enter  into  a  contract 
to  compromise  his  debt  or  judgment^  and  by  reason  of  that 
compromise  receive  an  amount  of  money  which  he  could 
not  have  received  except  through  the  medium  of  a  com- 
promise, and  then  allow  him  to  violate  his  contract  on  the 
plea  of  want  of  consideration  and  still  retain  the  fruits  of 
the  agreement  which  he  made  to  compromise.  Pleas  of 
want  of  consideration  are  not  favored  by  the  law,  espe- 
cially where  the  relative  positions  of  the  parties  have  been 
changed  by  the  transaction.  To  avoid  this  rule,  as  we 
have  before  observed,  courts  have  decided — and  sometimes 
the  logic  of  the  discrimination  is  hard  to  perceive — ^that  a 
consideration  will  be  presumed,  if  a  partial  payment  is 
made  by  the  payment  of  a  portion  of  the  amount  agreed 
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upon  and  the  note  of  a  third  person  taken  for  the  balance. 
Some  courts  have  even  gone  so  far  as  to  hold  that  the 
acceptance  of  a  check,  or  the  note  of  the  debtor  for  a 
portion  of  the  debt,  which  check  or  note  was  afterwards 
paid,  was  sufficient  to  raise  presumption  of  a  considera- 
tion ;  but  it  is  difficult  to  understand  why  a  check  or  a  note, 
would  be  any  more  valuable  than  money  in  the  amount 
for  which  the  note  or  check  was  drawn.  This  simply  goes 
to  show  the  disfavor  in  which  the  rule  is  hel'd,  and  it  might 
be  better  to  change  the  rule  in  a  straightforward  manner 
than  to  seek  to  destroy  its  operation  by  illogical  discrimi- 
nations. However,  in  this  case  it  is  not  necessary  to  go 
so  far  as  to  overturn  the  established  doctrine,  for  the  reason 
that,  under  the  findings  of  fact,  which  are  binding  upon 
this  court,  it  appears  that  the  defendant  Ridpath  was 
unable  to  pay  this  judgment.  The  creditor  then  had  a 
judgment  which  was  worthless  in  the  eyes  of  the  law,  and 
it  was  certainly  a  consideration  to  him  to  obtain  a  portion 
of  that  judgment. 

A  case  on  this  interesting  subject  which  is  very  fre 
quently  cited  is  Boyd  v.  Hitchcock,  20  Johns.  76  (11  Am. 
Dec.  247).  There  it  was  held  that  a  note  of  a  third 
person,  given  by  a  debtor  as  further  security  for  a  part 
of  the  debt,  which  was  accepted  by  the  creditor  in  full 
satisfaction  of  all  judgments,  was  a  valid  discharirt  -^f  the 
whole  debt.  In  the  discussion  on  this  subject  the  court, 
among  other  things,  said : 

"It  would  be  an  abuse  of  terms  to  call  this  a  mere 
nudum  pactum.  Here  was  inconvenience  to  the  defendant 
in  procuring  a  surety ;  and  also  a  benefit  to  the  plaintiffs. 
The  defendant  held  the  notes,  with  Childs's  indorsement, 
and  offered  them  to  secure  two  thousand  seven  hundred 
and  fifty  dollars  of  the  debt,  if  the  plaintiffs  would  relin- 
quish the  residue  of  their  claim.  It  is  to  be  inferred,  that 
Childs  lent  his  indorsement  for  the  sole  purpose  of  effect- 
ing this  compromise.      The  plaintiffs  accepted  the  notes 
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as  payment  of  the  whole  debt;  and,  I  think,  good  faith 
and  sound  principle  require  that  this  should  be  deemed  a 
valid  accord  and  satisfaction,  to  bar  the  plainti£P's  action. 
It  would  operate  as  a  fraud  upon  Childs,  the  indorser, 
whose  means  of  reimbursement  from  the  defendant  would 
be  greatly  impaired  if  this  plea  be  not  sustained.  If  Childs 
had  been  the  maker  and  Hitchcock  the  mere  indorser,  the 
case,  as  to  him  (Childs),  would  be  widely  different;  for, 
if  Childs,  as  a  real  debtor,  had  made  the  notes,  it  would 
be  immaterial  to  him  whether  he  paid  them  to  Hitchcock 
or  to  his  indorsees." 

In  the  quotation  of  this  case  by  different  courts  it  is 
sometimes  asserted  that  the  judgment  was  based  upon  the 
inconvenience  occasioned  the  indorser.  But,  while  that 
condition  was  one  of  the  principal  features  in  that  case, 
the  court,  continuing,  says: 

"  But  independent  of  the  consideration  due  to  the  surety, 
I  am  of  the  opinion,  that  if  a  debtor  offers  additional 
security,  on  condition  that  his  creditor  shall  give  up  a 
portion  of  the  debt,  and  the  creditor  accepts  such  security 
for  a  less  sum  as  a  satisfaction  for  the  whole  debt,  it  is  a 
valid  discharge,  on  the  ground  of  accord  and  satisfaction ;" 

citing  Sheehy  v.  Mandeville,  6  Cranch,  253. 

In  Kellogg  v.  Richards,  14  Wend.  116,  it  was  held  that 
where  a  creditor,  on  compromise  with  his  debtor,  accepted 
the  note  of  a  third  person  for  a  less  sum  than  the  debt  due 
to  him,  in  full  payment  of  such  debt,  the  transfer  and 
acceptance  of  such  note  could  be  pleaded  as  an  accord  and 
satisfaction  in  bar  of  an  action  for  the  recovery  of  any 
portion  of  the  debt  beyond  the  sum  secured  by  the  note. 

See,  also,  Le  Page  v.  McCrea,  1  Wend.  164  (19  Ajn. 
Dec.  469)  ;  Evans  v.  Wells,  22  Wend.  324;  Lee  v.  Oppen- 
heimer,  32  Me.  263 ;  Keeler  v.  Salisbury,  33  N.  Y.  648 ; 
Brooks  V.  White,  37  Am.  Dec.  95. 

And  to  the  effect  that  a  consideration  will  arise  where 
the  compromise  is  made  with  the  debtor  in  failing  circum- 
stances, see  Curtiss  v,  Martin,  20  111.  557. 
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In  fact,  this  seems  to  be  the  almost  imiversal  authority 
outside  of  cases  which  hold  that  where  a  portion -of  the 
debt  is  paid,  accompanied  by  a  delivery  of  property  of 
some  other  kind,  the  courts  will  not  inquire  into  the  value 
of  the  property  accepted.  In  this  case,  in  addition  to  the 
fact  that  a  consideration  must  be  considered  to  have  moved 
to  the  plainti£P  by  the  acceptance  of  a  smaller  amount  than 
the  whole  judgment  by  reason  of  the  inability  of  the  de- 
fendant to  pay  any  part  of  the  judgment,  it  appears  from 
the  facts  found  by  the  court  that  additional  security  was 
given,  viz.,  the  shares  of  mining  stock  above  referred  to. 
They  might  be  of  as  much  value  as  security  as  the  note  or 
indorsement  of  third  parties.  At  least,  the  court  will 
conclude  that  they  had  a  value  in  the  mind  of  the  creditor 
and,  under  the  general  rule,  will  not  inquire  into  the  ex- 
tent of  the  value.  In  any  event,  it  must  be  concluded  that 
the  plaintiff  thought  her  condition  would  be  improved  by 
entering  into  this  new  contract  for  an  acceptance  of  a 
portion  of  the  judgment  in  payment  of  the  whole.  By 
reason  of  that  agreement  she  obtained  the  payment  of  the 
amount  agreed  upon  and,  under  the  circumstances  of  this 
cuse  at  least,  she  cannot  now,  while  holding  on  to  the 
fruits  of  that  agreement,  be  heard  to  say  that  the  agree- 
ment was  without  consideration  to  her. 

It  appearing  that  the  appellant  invoked  the  proper 
remedy  for  obtaining  release  from  the  judgment,  the  judg- 
ment will  be  reversed,  with  instructions  to  grant  the 
motion  prayed  for. 

GoKDON,  C.  J.,  and  Fullertoh^,  Anders  and  Reavis, 
JJ.,  concur. 
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[No.  3248.    Decided  June  9,  1899.] 

g  '^\  James  Keed,  Respondent,  v.   The  City  of   Spokane, 


Appellant, 


NONSUIT — ACTION  FOB  NEGLIGENCE — OONTBIBUTOBT  NBGUOENCE. 

A  nonsuit  in  an  action  against  a  municipal  corporation,  to 
recover  damages  for  personal  injuries  sustained  by  a  fall  into  an 
excavation  in  a  city  street,  will  not  be  granted  on  the  ground  that 
the  street  was  sufficiently  lighted  to  enable  a  person  in  the  exer- 
cise of  ordinary  care  to  discover  the  danger  and  avoid  It,  where 
the  testimony  is  conflicting  as  to  the  amount  of  light  afforded  by 
the  street  lights  at  that  point,  and  there  is  evidence  that  the  night 
was  dark  and  foggy. 

APPEAL — HABMLESS  EBBOB — ^ADMISSION  OF  EVIDENCE. 

Admission  of  testimony  showing  the  condition  of  a  crosswalk 
at  the  place  of  an  accident  to  a  pedestrian,  at  the  time  of  the  acci- 
dent and  on  the  day  prior,  is  not  prejudicial  error. 

QUESTION  FOB  JUBY — ^NEGLIGENCE — ^INJUBIES  ON  HIGHWAYS. 

Whether  sufficient  barriers  were  erected  by  a  municipal  cor> 
poration  across  a  crosswalk  at  each  side  of  an  excavation  in  a 
principal  street,  and  whether  lights  were  placed  thereon,  is  a 
question  for  the  Jury  In  an  action  against  the  city  to  recover 
damages  for  personal  injuries  sustained  by  falling  into  the  excsr 
vatlon,  where  the  testimony  on  that  point  is  conflicting,  and  it  is 
undisputed  that,  if  any  barriers  or  lights  were  erected  or  placed 
at  that  point,  they  were  removed  prior  to  the  accident. 

INSTBUCTIONS — OONTOIBUTOBY  NEGLIGENCE. 

An  instruction  on  contributory  negligence,  that  want  of  care, 
prudence  or  caution  upon  plaintiff's  part  which  "contributed  in 
any  material  degree  to  his  injury  is  fatal  to  his  right  of  recov- 
ery," is  not  erroneous  because  of  the  addition  of  the  word 
"material." 

SAME — ^EXCAVATIONS  IN  STBEETS — ^DUTY  OF  CITY  TO  OUABD. 

An  instruction  that  it  is  the  duty  of  a  municipal  corporation 
to  guard  an  excavation  in  its  street  by  such  "appropriate  guards, 
barriers  and  beacon  or  danger  lights"  as  will  protect  travelers  on 
the  street,  using  due  care,  from  being  injured  thereby,  is  not  erro- 
neous as  requiring  the  corporation  to  erect  both  barriers  and 
lights: 
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Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Xi£Ain>EB  H.  Prathbb,  Judge.    AflSnned. 

A.  O,  Avery  and  F.  M.  Dudley^  for  appellant. 

James  E.  Fenton  and  F.  C.  Robertson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — ^Respondent's  action  was  to  recover 
damages  for  personal  injuries  sustained  by  falling  into  an 
excavation  in  Howard  street,  one  of  the  principal  streets 
of  the  city.  From  a  judgment  in  his  favor,  the  city  has 
appealed. 

It  appears  that  the  city  was  engaged  in  excavating  in 
the  center  of  the  street  for  the  purpose  of  laying  a  water 
main.  At  a  point  in  said  street  about  midway  between 
Main  and  Kiverside  avenues  the  city  had  for  many  years 
maintained  a  cross-walk  extending  clear  across  the  street. 
This  cross-walk  was  very  generally  traveled  by  pedes- 
trians. The  excavation  in  the  street  at  the  point  of  inter- 
section with  the  walk  was  from  six  to  eight  feet  in  depth 
and  about  five  feet  in  width.  The  injury  occurred  about 
twelve  midnight.  The  excavating  was  being  done  by  the 
city  itself,  and  not  by  an  independent  contractor.  On  the 
afternoon  of  the  day  of  the  injury,  the  ground  under  the 
walk  having  been  previously  excavated,  the  walk  itself  was 
cat  80  that  it  left  the  west  end  of  the  walk  hanging  j^ver 
the  ditch  or  excavation  from  two  to  two  and  a  half  feet. 
The  injuries  sustained  by  the  respondent  consisted  in  frac- 
tured ribs  and  severe  bruises  upon  the  head.  The  amount 
of  the  recovery  was  $1,500. 

At  the  close  of  plaintiff's  case,  the  appellant  moved  for 
a  nonsuit,  which  was  overruled,  and  this  constitutes  a 
ground  of  exception.  It  is  urged  that  the  evidence  shows 
that  the  plaintiff  was  guilty  of  confributory  negligence, 
it  being  claimed  that  the  street  was  sufficiently  lighted  by 
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electric  arc  lights  to  have  enabled  a  person  in  the  exercise 
of  ordinary  care  to  have  discovered  the  danger  and 
avoided  it.  We  think  the  motion  was  properly  overruled. 
The  testimony  was  conflicting  as  to  the  amount  of  light 
aflForded  by  the  street  lights  at  the  point  where  the  injury 
occurred.  There  was  testimony  tending  to  show  that  the 
night  was  dark  and  that  it  was  foggy. 

It  is  also  urged  that  the  court  should  have  peremptorily 
instructed  the  jury  in  defendant's  favor  at  the  close  of 
the  case,  and  in  support  of  this  position  it  is  claimed  that 
the  evidence  established  that,  at  the  close  of  work  on  the 
evening  of  the  day  of  the  injury,  the  workmen  had  ejected 
sufficient  barriers  across  the  cross-walk  at  each  side  of  the 
ditch  and  placed  lights  thereon,  and  that  appellant  had  in 
this  respect  fully  discharged  its  duty  to  the  defendant  and 
all  other  travelers.  But  upon  that  question  the  testimony 
was  also  conflicting,  and  it  was  properly  left  for  the  deter- 
mination of  the  jury.  It  seems  to  be  undisputed  that  there 
were  no  barriers  or  lights  at  that  point  when  the  plaintiff 
attempted  to  cross  the  street  and  was  injured,  so  that,  if  it 
be  true  that  the  workmen  did  in  fact  erect  barriers  as 
claimed,  they  had  been  removed  prior  to  the  time  when 
plaintiff  received  his  injury.  It  seems  well-nigh  incred- 
ible that  obstructions  or  barriers  of  the  character  which 
appellant  claimed  were  put  up  by  its  workmen  on  the 
evening  prior  to  this  injury  could  have  been  removed  with- 
out some  one  having  observed  it.  The  street  at  the  place 
in  question  was  much  traveled,  the  evidence  going  to  show 
that  it  was  one  of  the  most  extensively  traveled  streets  in 
the  city,  and  particularly  so  between  Main  and  Riverside 
avenues;  and  yet  no  one  was  seen  to  have  removed  the 
barriers  or  obstructions  which  the  city  claims  to  have 
erected  at  that  point.  However,  the  court  fairly  sub- 
mitted that  question  to  the  jury  in  the  following  instruc- 
tion: 
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''  If  at  the  close  of  the  day,  of  the  night  in  which 
plaintifF  fell  into  said  trench,  the  defendant  city  placed 
about  the  same  sufficient  barriers,  guards  and  beacon  or 
danger  lights  to  protect  any  reasonably  careful  person  from 
danger  therefrom,  and  thereafter  and  before  the  plaintiff 
fell  into  said  trench  some  one  without  the  knowledge  or 
consent  of  the  defendant  city  had  removed  any,  or  so  much 
of  said  barriers,  guards  and  beacon  or  danger  lights  that 
travelers  on  said  street,  using  reasonable  care,  were  not 
protected  from  danger  on  account  of  said  trench,  then  the 
defendant  wovld  not  he  negligent  and  would  not  he  liable 
for  damages  on  account  of  plaintiff's  injuries  resulting 
from  his  fall." 

It  becomes  obvious,  therefore,  that  the  jury  must  have 
found  that  the  city's  claim  in  this  respect  was  unfounded, 
and  their  finding  must  be  regarded  as  conclusive.  Assign- 
ments one,  two,  three  and  four  relate  to  evidence  received 
over  appellant's  objection,  and  we  are  disposed  to  consider 
them  quite  unimportant.  The  testimony  objected  to  was 
for  the  purpose  of  showing  the  condition  of  this  walk  at 
the  point  in  question,  at  the  time  of  the  injury  and  on  the 
day  previous  thereto.  There  was  nothing  prejudicial  in 
this.  The  respondent  had  crossed  this  walk  in  safety  the 
preceding  day.  At  that  time  the  walk  had  not  been  cut 
away,  but  he  saw  that  the  workmen  were  excavating  on 
e#ch  side  of,  and  under,  the  walk.  As  applicable  to  this 
condition  the  appellant  requested  the  following  instruc- 
tion, and  excepted  to  the  refusal  to  give  it : 

"  If  you  believe  from  the  evidence  that  the  plaintiff 
knew,  at  the  time  he  attempted  to  cross  said  Howard 
street,  that  the  crossing  was  unsafe  and  that  it  was,  from 
darkness  or  any  other  cause,  imprudent  to  attempt  to  cross, 
or  had  reason  to  believe,  and,  with  this  knowledge,  he  per- 
sisted in  so  attempting  to  cross  said  street  although  he 
might  have  avoided  it  by  crossing  at  another  point,  then 
he  was  guilty  of  contributory  negligence,  and  your  verdict 
must  be  for  the  defendant." 

The  court  did,  however,  charge  as  follows : 
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"  Every  person  passing  over  the  cross-walks  and  streets 
of  the  city  is  required  to  exercise  such  care  and  diligence 
in  doing  so  as  persons  of  ordinary  foresight,  care,  pru- 
dence and  diligence  would  use  under  similar  circum- 
stances. In  determining  whether  this  plaintiff  used  such 
care  at  the  time  he  received  the  injuries  complained  of 
(if  you  find  that  he  was  injured),  it  would  be  proper  to 
consider  his  knowledge  of  the  crossing,  of  the  condition 
of  the  trench  at  the  time,  the  light  or  darkness  at  the  time 
and  place  the  injury  was  received  and  his  manner  of 
traveling,  and  any  other  fact  appearing  from  the  evidence 
which  would  tend  to  show  such  care  or  want  of  it  If  you 
should  find  from  the  evidence  that  the  plaintiff  did  not  use 
such  care  in  attempting  to  cross  said  trench,  and  thereby 
contributed  in  any  material  degree  to  his  injury,  then  you 
must  find  for  defendant.*' 

And  also  the  following: 

"  If  you  find  from  the  evidence  that  the  plaintiff  by  his 
own  n^ligence,  from  the  want  of  proper  care  or  from 
drunkenness  contributed  in  any  material  degree  to  the  acci- 
dent which  caused  the  injuries  complained  of,  then  you 
must  find  for  the  defendant,  notwithstanding  you  may  also 
find  from  the  evidence  that  the  defendant  was  also  negli- 
gent in  failing  to  protect  said  trench  with  proper  barriers 
and  danger  lights." 

The  instructions  given  were  sufficient,  and  the  refusal 
to  charge  as  requested  constituted  no  error.  Smith  v.  Spo- 
kane, 16  Wash.  403  (47  Pac.  888) ;  Owen  v.  Chicago,  10 
m.  App.  465. 

Error  is  also  predicated  upon  the  charge  of  the  court 
upon  the  subject  of  contributory  negligence ;  the  court  tell- 
ing the  jury  that  if  want  of  care,  prudence  or  caution  upon 
the  plaintiff's  part  in  attempting  to  cross  the  trench  "con- 
tributed in  any  material  degree  to  his  injury,"  then  they 
should  find  for  the  defendant.  It  is  contended  that  the 
court  should  have  charged,  as  requested  by  appellant,  that 
any  negligence  upon  plaintiff's  part  which  contributed  to 
the  injury  would  be  fatal  to  his  right  of  recovery.     We 


8HCTET  T.  HOLMES.  223 


June,  1899.]  Syllabu 


think  it  clear  that  the  only  impression  this  instruction 
could  convey  would  be  that  the  jury  were  to  distinguish 
between  acts  material  and  substantial  and  those  immaterial 
and  inconsequential, — ^between  substantial  and  essential 
consequences  and  unimportant  and  insignificant  ones.  The 
instruction  was  correct.  Bedford  v,  Spokane  St.  Ry,  Co., 
15  Wash.  419  (46  Pac.  650) ;  2  Thompson,  Negligence, 
p.  1105. 

In  the  course  of  his  charge  the  learned  judge  told  the 
jury  that  it  was  the  duty  of  the  defendant  to  so  guard  the 
excavation  or  trench,  "by  appropriate  guards,  barriers  and 
beacon  or  danger  lights,  as  to  protect  travelers  on  the  street, 
themselves  using  due  care,  from  being  injured  thereby." 
The  appellant  complains  that  by  this  instruction  the  city 
was  required  to  show  that  it  had  erected  both  barriers  and 
lights.  We  think  the  jury  could  not  have  so  imderstood  it, 
and  this  is  fortified  by  a  consideration  of  the  entire  charge. 
The  case  appears  to  have  been  fairly  tried  and  properly 
submitted  to  the  jury.  There  is  evidence  to  support  the 
verdict,  and,  no  prejudicial  error  appearing  to  have  been 
committed,  the  judgment  must  be  affirmed. 

FuLLEBTON,  DuNBAB,  Reavis  and  Andebs,  JJ.,  concur. 


[No.  Z24B.    Decided  June  9,  1889.] 

H.  O.  Shuey,  Receiver  of  the  Seattle  Savings  Bank,  Ap-      |}  ^ 
pellantj  v.  Aucb  L.  Holmes  et  al..  Respondents,  ^i  2sa 

27    490| 
BAlfKS — BTATUTOBT  LIABnJTT  OF  STOCKHOLDBBS. 

Under  art.  12,  S  11»  of  the  constitution,  making  each  stock- 
holder Uable  for  all  contracts,  debts  and  engagements  "accruing 
while  they  remain  such  stockholders."  one  who  was  not  a  stock- 
holder in  a  banking  corporation  at  the  time  the  corporate  indebt- 
edness was  incurred  or  created  cannot  be  subjected  to  the  statu- 
tory liability  of  stockholders. 
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EVIDENCE — ^PBESXTMPTION  AS  TO  OOBPOBATE  INDEBTEDNESS. 

There  is  no  presumption  that  the  indebtedness  of  a  banking 
corporation  was  incurred  after  a  stockholder  acquired  her  shares, 
in  view  of  art.  12,  §  11,  of  the  constitution,  making  each  stock- 
holder liable  for  all  contracts,  debts  and  engagements  "accruing 
while  they  remain  such  stockholders." 

SAME — BURDEN  OF  PROOF. 

Nor,  in  view  of  the  same  constitutional  provision,  is  it  a  mat- 
ter of  defense  in  an  action  to  enforce  the  stockholder's  statutory 
liability  in  a  banking  corporation  that  she  acquired  her  shares 
after  its  corporate  indebtedness  was  incurred. 

Appeal  from  Superior  Court,  King  County. — Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

Clise  &  King,  for  appellant. 
Milo  A,  Root,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

QoBDON,  C.  J. — This  ease  was  tried  in  the  lower  court 
upon  an  agreed  statement  of  facts.  From  a  judgment  in 
defendant's  favor  the  plaintiff  has  appealed.  The  suit  is 
upon  the  statutory  liability  of  respondent  Alice  L.  Holmes 
as  a  stockholder  in  a  banking  corporation.  From  the  agreed 
statement,  it  appears  that  the  Seattle  Savings  Bank  was 
incorporated  on  June  13,  1891 ;  that  on  January  12,  1897, 
in  a  suit  then  pending  wherein  it  was  defendant  and  one 
J.  W.  Hughes  was  plaintiff,  it  was  adjudged  insolvent  and 
the  appellant  was  duly  appointed  its  receiver.  On  the  fifth 
of  April,  1898,  the  superior  court,  upon  the  petition  of  the 
appellant,  made  an  order  appointing  the  seventh  day  of 
June,  1898,  as  the  time  for  ascertaining  the  value  of  the 
assets  of  the  bank  in  the  hands  of  the  receiver  and  ascer- 
taining and  determining  the  amount  necessary,  in  addition 
to  the  value  of  the  assets  undisposed  of,  to  pay  the  creditors 
of  the  bank  in  full,  and  for  the  making  of  the  necessary 
order  assessing  the  stockholders  on  their  statutory  liability 
in  proportion  to  the  amoimt  of  stodt  held  by  each  of  them. 
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The  order  also  directed  that  a  copy  thereof  should  be  served 
upon  each  of  the  stockholders  of  the  bank  residing  within 
the  state  at  least  twenty  days  prior  to  the  time  set  for  hear- 
ings and  also  directed  that  a  copy  of  it  should  be  mailed  to 
the  non-resident  stockholders,  and  that  it  be  published  for 
six  consecutive  weeks  prior  to  the  date  of  hearing.  At  the 
time  set  for  the  hearing,  viz.,  June  7,  1898,  the  court  pro- 
ceeded to  make  an  order,  which,  among  other  things,  re- 
cited that  the  order  for  the  hearing  of  the  petition  '^was 
personally  served  upon  all  the  stockholders  of  said  bank 
save  and  except  the  following"  (naming  certain  parties  not 
respondents  here),  and  proceeded  to  adjudge  "that  each, 
all  and  every  of  the  stockholders     .  .     equally  and 

ratably     ...     be  and  are  hereby  assessed  on  their 
statutory  liability  as  such  stockholders  to  the  amount  of 
forty-eight  per  cent,  of  the  par  value  of  the  capital  stock 
of  said  bank  held  by  each  of  the  stockholders  thereof  re- 
spectively as  shonm  by  the  books  of  said  Seattle  Savings 
Bank  on  January  11, 1897  f  making  such  assessment  pay- 
able to  the  receiver  on  or  before  the  fifteenth  day  of  July, 
1898,  and  directing  him  to  give  notice  to  the  stockholders 
of  the  assessment.     Thereafter,  the  respondent  Alice  L. 
Holmes  not  having  paid  the  assessment  so  made  upon  her 
stock,  the  receiver  was  by  order  of  the  court  dated  August 
20,  1898,  directed  to  sue  thereon.    It  also  appears  that  on 
the  first  of  Jvly,  1891,  respondent  Alice  L'.  Holmes  be- 
came, and  ever  since  has  been,  the  owner  of  five  shares  of 
the  capital  stock  of  the  par  value  of  one  hundred  dollars 
per  share,  which  shares  were  purchased  with  her  separate 
individual  money  acquired  by  her  by  gift  and  bequest,  and 
that,  previous  to  the  commencement  of  the  action,  the  re- 
ceiver demanded  payment  of  the  amount  of  the  assessment 
on  the  capital  stock  owned  by  her. 

Art  12,  §  11,  of  the  constitution  of  this  state  provides 

15—21  WAflB. 
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that  ''Each  stockholder  .  .  .  shall  be  .  .  . 
liable  .  .  .  for  all  contracts,  debts  and  engagements 
accruing,  while  they  remain  such  stockholders/* 
The  judgment  of  the  lower  court  was  right,  for  the  simple 
reason  that  it  does  not  appear  from  the  statement  or  from 
anything  contained  in  the  record,  neither  was  it  alleged  in 
the  complaint,  that  the  whole  or  any  part  of  the  indebted- 
ness of  the  bank  was  incurred  or  created  at  any  time  while 
the  respondent  was  a  stockholder  of  the  bank.  It  is  evident 
that  the  theory  upon  which  the  receiver  proceeded  was  that 
all  stockholders  of  the  bank  at  the  date  when  its  insolvency 
was  adjudged  and  a  receiver  appointed,  viz.,  January  7, 
1897,  were  liable,  without  regard  to  whether  they  were 
such  stockholders  at  the  time  when  the  indebtedness  arose. 
This  was  a  mistaken  theory,  and  nothing  is  needed  to 
demonstrate  the  mistake,  other  than  the  plain  language  of 
the  constitutional  provision  just  quoted.  This  superadded 
liability  of  the  stockholder  which  exists  by  virtue  of  the 
statute  and  constitution  is  personal,  and  does  not  follow 
the  stock.  The  obligation  rests  on  the  stockholder,  not  on 
the  stock.  But  learned  counsel  for  the  appellant  urge  that 
as  the  record  shows  that  the  bank  was  incorporated  on  June 
13,  1891,  and  the  respondent  became  a  stockholder  July  1, 
1891,  it  is  to  be  presumed  that  the  indebtedness  was  in- 
curred after,,  and  not  before,  she  acquired  her  shares.  We 
can  indulge  in  no  such  presumption.  The  burden  was  upon 
the  plaintiff.  The  matter  was  susceptible  of  demonstration. 
Under  such  circumstances,  presumption  will  not,  and 
ought  not  to,  be  indulged  in.  Counsel  is,  we  think,  also 
mistaken  in  assuming  that  this  is  matter  which  the  respond- 
ent was  required  to  establish  in  defense.  To  refute  this 
assumption,  it  is  only  necessary  to  recur  again  to  the  con- 
stitutional provision  which  creates  the  liability  upon  which 
the  right  of  action  is  grounded.    We  do  not  deem  it  neces- 
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sary  or  advisable  that  we  should  discuss  any  other  phase 
of  this  case,  and  the  judgment  must  be  affirmed. 

Ftjli^ebton^  Dunbas,  Reavis  and  Aitdebs,  J  J.,  concur. 


[No.  827S.    Decided  June  10.  1890.] 

The  State  of  Washington  on  the  Relation  of  Otto 
Bringgold,  Appellant,  v.  Cyeus  R.  Subns  et  al..  Be- 
spondents. 

8UPKBSEDEAS — WHEN  ISSUKD  PBNOINO  APFBAJt. 

An  order  of  supersedeas  wiU  not  be  granted  to  continue  a  writ 
of  prohibition  against  a  board  of  police,  staying  their  further 
action  upon  charges  against  a  member  of  the  police  force^  pend- 
ing the  determination  of  an  appeal  from  an  order  sustaining  a 
demurrer  to  the  application  for  a  writ  of  prohibition,  where  the 
sole  objection  to  the  hearing  is  that  the  board  has  no  jurisdiction 
because  the  charges  preferred  constitute  a  public  offense. 

SAICE — ^AFFUOATION  DETERMINED  BT  BECOBD. 

An  application  for  a  writ  of  supersedeas  must  be  determined 
upon  the  record  as  made  in  the  court  below,  and  cannot  be  aided 
by  any  extrinsic  matter  not  urged  before,  or  passed  upon  by,  the 
court  below. 

EVIDKNCE — ^PBESUMPTIONS  AS  TO  JUBISDICTION  OF  FOLIOS  BOABD. 

It  will  not  be  presumed  that  the  Jurisdiction  of  a  board  of 
,  police  to  dismiss  a  police  officer  for  an  offense  is  lost  when  the 
offense  reaches  the  degree  of  a  misdemeanor  or  a  felony,  in  the 
absence  of  evidence  that  the  city  charter  warrants  such  a  con- 
struction. 

Original  Application  for  Supersedeas, 

John  F.  Bore,  /.  E.  Fenton  and  Lewis  &  Lewis,  for 
appellant. 

The  opinion  of  the  court  was  delivered  by 

FiTLi-BBTON,  J. — The  relator  is  a  member  of  the  police 
force  of  the  city  of  Spokane,  and  the  respondents  are  city 
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oommissioners  and  constitute  the  board  of  police  of  that 
city.  On  the  22d  day  of  March,  1899,  the  mayor  of  the 
city  made  and  filed  with  the  board  of  police  certain  charges 
in  writing,  accusing  the  relator  of  inefficiency,  and  of  being^ 
guilty  of  improper  behavior  as  a  member  of  such  police 
force,  and  recommending  his  removal  from  office.  A  cita- 
tion was  issued  to  the  relator,  citing  him  to  appear  before 
the  board  of  police  and  answer  to  the  charges  made  against 
him.  On  the  day  appointed,  the  relator  appeared  and  ob- 
jected to  the  hearing  on  the  ground  that  the  board  had  na 
jurisdiction  to  entertain  or  hear  the  charges  preferred 
against  him,  for  the  reason  that  said  charges  constituted  a 
public  offense,  which  charges  are  cognizable  by  the  regu- 
larly constituted  courts,  and  are  triable  therein  before  a 
jury,  and  are  not  within  the  provisions  of  §  3  of  the  charter 
of  the  city  of  Spokane.  The  board  of  police  overruled  the 
objections  and  set  the  cause  down  for  hearing  at  a  subse- 
quent date,  at  which  time  the  relator  appeared,  and  the 
taking  of  testimony  upon  the  charges  was  commenced. 
Subsequent  thereto,  and  while  the  hearing  was  in  progress, 
the  relator  applied  to  the  superior  court  of  the  county  of 
Spokane  for  a  writ  of  prohibition  against  the  police  board, 
asking  that  it  be  prohibited  from  further  proceeding  with 
the  cause.  In  answer  to  the  alternative  writ  served  upon- 
them,  the  board  of  police  demurred  on  the  ground  "that 
neither  the  affidavit  upon  which  the  same  was  granted,  nor 
said  writ,  state  facts  to  justify  or  warrant  the  issuance  or 
continuance  thereof;  or  sufficient  to  constitute  a  cause  of 
action."  On  the  hearing  this  demurrer  was  sustained  and 
the  writ  discharged,  and  the  relator  duly  appealed  to  this 
court.  By  this  proceeding  the  appellant  asks  this  court  to 
supersede  the  judgment  of  the  court  below,  and  continue 
the  writ  of  prohibition  against  the  board  of  police,  staying 
any  further  action  upon  said  charges  until  the  appeal  shall 
be  heard  and  determined  here. 
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In  8t(Ue  ex  rel.  Barnard  v.  Board  of  Edticatian,  19 
Wash.  8  (52  Pac.  317,  67  Am.  St.  Rep.  706),  we  held 
that  this  court  has  jurisdiction  to  issue  an  order  of  super- 
sedeas to  preserve  the  statv^  quo  oi  parties  to  an  appeal 
pending  its  determination  upon  its  merits,  when  for  want 
of  such  an  order  the  appeal  may  be  rendered  of  no  avail  to 
the  party  appealing,  and  this  court's  judgment  upon  the 
appeal  be  rendered  ineffective.  In  that  case  Barnard  was 
superintendent  of  the  city  schools  of  Seattle.  Charges  were 
filed  with  the  board  of  directors  of  said  school  district, 
charging  Barnard  with  misfeasance  and  malfeasance  in 
office,  with  conduct  unbecoming  a  superintendent  of 
schools,  and  with  disobeying  the  rules  of  conduct  estab- 
lished by  the  board  of  directors.  The  superintendent  ob- 
jected to  A.  J.  Wells,  one  of  the  board  of  directors,  sitting 
as  a  member  of  the  tribunal  to  hear  and  determine  the 
charges,  on  the  grounds  that  said  Wells  was  disqualified  by 
reason  of  bias,  prejudice  and  personal  eimiity  towards  the 
relator.  The  affidavit  recited  that  said  Wells  was  a  per- 
sonal enemy  of  the  relator ;  that  he  was  a  prime  mover  in 
having  the  charges  preferred  and  prosecuted,  and  had  pub- 
licly announced  his  intention  to  vote  to  find  relator  guilty ; 
that  he  proposed  to  vote  to  remove  relator  from  his  office, 
no  matter  what  the  evidence  might  be ;  and  that  his  mind 
was  made  up  and  his  determination  fixed.  The  writ  of 
prohibition  in  that  case  was  sued  out  to  prevent  the  said 
Wells  from  sitting  as  a  member  of  the  trial  board.  The 
lower  court  sustained  a  demurrer  to  the  application,  and 
this  court,  on  appeal  therefrom,  held  that  it  was  a  proper 
case  for  the  issuance  of  a  supersedeas. 

That  case  is  cited  and  relied  upon  in  the  present  case. 
But  it  is  manifest  there  is  a  wide  difference  between  the 
cases.  There  it  was  charged  and  confessed  by  the  de- 
murrer that  one  member  of  the  trial  board  was  so  biased 
and  prejudiced  against  the  accused  that  no  such  thing  as 
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a  trial,  was  possible  before  him.  He  had  prejudged  the 
case,  and  annoiinoed  in  advance  what  his  judgment  would 
be.  Here  the  fairness  or  impartiality  of  the  board  of 
police,  or  of  any  individual  member  thereof,  is  not  ques- 
tioned,— the  objection  being  solely  that  the  board  has  no 
jurisdiction  because  the  charges '  preferred  constitute  a 
public  oflFense.  The  court  will  not  grant  this  writ  as  of 
course.  Before  it  will  do  so,  it  will  look  far  enough  into 
the  merits  of  the  application  to  ascertain  whether  some 
substantial  right  of  the  complaining  party  has  been  in- 
vaded, which  this  court  will  probably  remedy  by  the  deter- 
mination of  the  appeal.  This  we  have  done  in  the  case 
at  bar,  and  have  found  nothing  which  we  think  warrants 
the  issuance  of  the  writ.  The  petition  recites  that  the 
charges  preferred  by  the  mayor  are  not  within  the  pro- 
vision of  §  3  of  the  charter  of  the  city  of  Spokane.  This 
part  of  the  charter  is  not,  however,  made  part  of  the  record 
in  the  cause,  nor  was  it  exhibited  to  us  at  the  hearing,  and 
we  have  been  left  to  determine  the  question  upon  the  gen- 
eral rules  of  law  applicable  thereto.  Tested  by  these  rules, 
we  think  it  cannot  be  seriously  contended  that  the  board 
of  police  have  jurisdiction  to  try  and  dismiss  a  police 
officer  for  the  commission  of  a  trivial  offense,  but  lose  that 
jurisdiction  when  the  offense  committed  by  the  officer 
reaches  the  degree  of  a  misdemeanor  or  a  felony.  If  this 
were  so,  the  more  unfit  the  officer,  the  less  subject  to  dis- 
cipline would  he  be.  In  the  absence  of  a  positive  showing, 
this  court  will  not  presume  that  the  city  charter  of  the 
city  of  Spokane  warrants  a  construction  so  at  variance 
with  reason. 

We  have  not  overlooked  the  fact  that  the  applicant  has 
sought  to  bring  himself  within  the  case  of  State  ex  rel. 
Barnard  v.  Board  of  Education,  supra,  by  alleging  in  his 
petition  filed  here,  that  the  chairman  of  the  board  of  police 
is  biased  and  prejudiced  against  him  and  has  prejudged 
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his  case.  But  this  cannot  avail  him.  No  such  charge  is 
made  in  the  objections  filed  before  the  board  of  police,  nor 
in  the  application  for  the  writ  of  prohSbition  filed  in  the 
lower  court,  from  which  the  appeal  is  taken.  It  requires 
no  argument  to  show  that  the  case  must  be  determined  here 
upon  the  record  as  made  in  the  court  below,  and  cannot  be 
aided  by  any  extrinsic  matter  not  urged  before,  or  passed 
upon  by,  the  court  below. 

The  application  for  a  writ  of  supersedeas  is  denied,  and 
the  alternative  writ  heretofore  issued,  discharged. 

GofBDON,  C.  J.,  and  Keavis^  Andees  and  Dunbab^  JJ., 
concur. 
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[No.  8224.    Decided  June  12.  1899.] 

I.   A.   Bassbtt,   Executor^   Respondent,   v.    Fkank   W.     21  2311 
Thraxl,  Appellant  \  21  zs\ 

I  86    157 
UHITATION    OF    ACTIONS — ^FBOMISSOBT     NOTES — ^REVIVAL    BY    PASTIAL 
PAYMENT — ^UABILrrY  OF  8X7BETY. 

An  action  a^^lnst  the  surety  upon  a  promlBSory  note  is  barred 
by  the  lapse  of  six  years  after  Its  maturity,  where  no  payments 
have  been  made  by  the  surety,  and  he  has  not  ratified  any  pay- 
ments by  his  principal. 

Appeal  from  Superior  Court,  Lincoln  County. — ^Hon. 
Chakles  H.  Nbax,  Judge.    Keversed. 

Myers  &  Warren,  for  appellant. 

I.  A,  Bassett,  H.  N,  Martin,  and  Harris  Baldwin,  for 
respondent 

Pek  Cueiam. — This  is  ah  action  upon  a  promissory 
note.  The  appellant  was  a  surety  on  said  note.  The  record 
shows  that  payments  had  been  made  on  the  note  by  the 
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principal,  so  that  as  to  him  the  statute  of  limitations  would 
not  run;  but  no  payments  had  been  made  by  the  surety, 
and  more  than  six  years  had  elapsed  between  the  maturity 
of  the  note  and  the  action  upon  the  same.  Judgment  was 
given  against  both  principal  and  surety.  There  is  abso- 
lutely no  testimony  in  this  case  showing  payment  or  rati- 
fication of  payments  by  the  appellant ;  hence  the  case  falls 
squarely  within  the  rule  announced  by  this  court  in 
Stubblefield  v.  McAuliff,  20  Wash.  442  (55  Pac.  637). 
In  fact,  that  case  went  further  than  it  would  be  necessary 
to  go  to  reverse  the  case  at  bar.  The  judgment  will  there- 
fore be  reversed,  with  instructions  to  dismiss  the  action 
so  far  as  the  appellant  is  concerned. 


LNo.  3229.    Decided  June  12,  1^9.] 

William  Mtjephy,  Appellant,  A.  V.  Stewart  et  al., 
Intervenors  and  Appellants,  v.  Dan  Curbie,  as  Sheriff 
of  Snohomish  County,  et  aL,  Respondents. 

APPEAL — ^ASSIGNMENTS  OF  ERROR — WAIVER  OF  EXCEPTIONS. 

An  exception  to  a  finding  wiU  be  disregarded  on  appeal  where 
it  is  not  referred  to  in  the  assignments  of  error,  and  where  the 
argument  In  the  brief,  which  does  not  refer  to  the  record  for 
verification,  is  in  no  wise  directed  to  It. 

CHATTEL  MOBTQAOES — SALE  OF  PBOPEBTT — ^WAIVER  OF  LIEN. 

A  chattel  mortgagee  does  not  waive  his  rights  under  the  mort- 
gage by  consenting  to  a  sale  of  the  mortgaged  property  to  a  pur- 
chaser with  notice  of  the  mortgage. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Frank  T.  Keid,  Judge.    Affirmed. 

Denney  &  Hidbert  and  Bell  &  Austin,  for  appellants. 
James  Kiefer,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — ^Appellants  in  this  cause  were  plaintiffs 
in  actions  brought  in  the  justice  court  against  one  Contine, 
and  in  those  actions  had  attached  the  property  which  is 
here  in  dispute.  After  the  levy  of  the  writs  of  attachment, 
respondent  Carstens  &  Earles,  acting  through  the  respond- 
ent sheriff,  began  proceedings  to  foreclose  a  chattel  mort- 
gage upon  the  property.  Thereafter  the  foreclosure  pro- 
ceedings were  removed  to,  and  tried  out  in,  the  superior 
court  of  Snohomish  county. 

The  question  to  be  determined  is  the  priority  of  lien. 
It  appears  that  the  Seattle  Box  &  Mfg.  Company  had 
given  a  chattel  mortgage  to  the  respondent  Carstens  & 
Earles  upon  certain  mill  machinery,  including  a  planer; 
the  latter  being  the  only  property  here  in  dispute.  The 
mortgage  was  given  to  secure  an  indebtedness  of  $700. 
Subsequently  Contine,  being  desirous  of  purchasing  a 
planer,  was  informed  by  respondent  of  its  mortgage  and 
directed  to  the  mortgagor.  Negotiations  resulted  in  the 
planer  being  shipped  by  the  mortgagor  to  Contine,  and  in 
respondent's  crediting  the  mortgagor  upon  the  note  with 
the  sum  of  $400.  It  also  appears  that  Contine  had  at  that 
time  an  open  account  with  the  mortgagee,  to  whom  he  was 
making  shipments  of  lumber.  The  real  question  is  whether 
the  mortgagee  released  its  lien  or  waived  its  rights  under 
the  mortgage.  The  lower  court  found  that  there  was  no 
such  intention,  and  this  finding  is  well  supported  by  the 
evidence.  Appellants'  contention  is  that  the  transaction, 
in  effect,  amounted  to  a  surrender  by  the  mortgagor  to  the 
mortgagee  of  the  portion  of  the  mortgaged  property  in  dis- 
pute and  a  subsequent  sale  by  the  mortgagee  to  Contine. 
We  do  not  think  that  the  evidence  justifies  this  contention. 
Among  the  exceptions  to  the  findings  of  the  trial  court,  we 
find  in  the  brief  of  appellants  the  following: 

"  They  except  to  the  finding  of  the  court  wherein  the 


284  MURPHY  V.  CURRIE. 

Opinion  of  the  Court  ^Gordon,  C.  J.  [21  Wash. 

court  finds  that  one  Contine,  acting  for  himself, 
purchased  from  the  said  mortgagor  .  .  .  the  said 
planer  ...  for  the  sum  of  $400,  and  that  said  pur- 
chase was  made  with  the  consent  of  said  Carstens  &  Earles ; 
for  the  reason  that  the  evidence  in  this  case  shows  that  said 
Contine  purchased  said  planer  of  said  Carstens  &  Earles, 
the  mortgagee,  and  for  the  further  reason  that  when,  upon 
the  trial  of  said  cause,  the  attorneys  for  said  intervener 
offered  to  introduce  further  testimony  to  show  that 
Carstens  &  Earles,  the  mortgagee  herein,  sold  said  planer 
to  said  Contine,  the  court  then  and  there  stated  that  fur- 
ther testimony  upon  that  question  was  unnecessary  and 
that  the  testimony  already  in  wa^  sufficient  to  show  that 
fact/' 

Among  the  assignments  of  error  there  is  no  reference  to 
this  exception,  nor  is  the  argument  in  the  brief  in  any  wise 
directed  to  it.  The  brief  nowhere  refers  to  the  record  for 
verification,  and  the  page  is  not  given,  as  required  by  the 
rules  of  this  court  We  think  counsel  for  the  respondent 
is  correct  in  urging  that  this  exception  must  be  disre- 
garded. 

However,  there  is  one  sufficient  and  satisfactory  ground 
for  affirmance.  It  is  that  there  was  no  intention  on  the 
part  of  the  mortgagee  to  release  its  lien  or  waive  its  mort- 
gage. The  sale  was  not  made  to  a  purchaser  without  notice, 
and  we  think  it  a  fair  inference  from  the  evidence  that 
Contine  bought  subject  to  the  mortgage,  rather  than  that 
he  took  it  clear  of  the  mortgage  lien.  The  authorities 
relied  upon  by  appellants  establish  the  doctrine  that  where 
a  mortgagee  consents  that  a  mortgagor  may  sell  the  prop- 
erty free  of  the  mortgage,  or  consents  to  a  sale  made  to  a 
purchaser  without  notice,  he  waives  his  rights  under  the 
mortgage.  That  doctrine  can  have  no  application  to  the 
facts  as  found  in  the  present  case. 

The  decree  must  be  affirmed. 

DuNBAB,  Anders,  Reavis  and  Fulleeton,  JJ.,  oonciir. 
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[No.  9006.    Decided  June  19,  1£W.] 

Lizzie  H.  Fobkeb,  Appellant,  v.  Samuel  Henry  et  ah,     \  31  ^} 
Respondents,  e4i  los] 

SEPARATE    ESTATE    OF    WIFE — HOMESTEAD    ENTERED    BEFORE    MARRIAGE. 

A  homestead  settled  upon  and  Improved  by  a  woman  before 
marriage,  who  continued  to  reside  there,  together  with  her  hus- 
band, after  her  marriage,  and  to  whom  a  patent  was  issued  there- 
for after  final  proof  was  made,  is  her  separate  property,  under 
9  4489,  Bal.  Code,  which  defines  the  separate  property  of  a  wife 
as  her  property  and  pecuniary  rights  "at  the  time  of  her  mar- 
riage, or  afterwards  acquired  by  gift,  devise  or  inheritance,  with 
the  rents,  issues  and  profits  thereof." 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Abraham  L.  Milleb,  Judge.    Eeversed. 

John  R.  McBride  and  Samuel  R.  Stem,  for  appellant. 
W.  J.  Thayer  and  M.  F.  Mendenhall,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Beatis,  J. — Action  to  recover  possession  of  land.  Ap- 
peUant  allied  her  ownership  and  possession  of  two  parcels 
of  land  in  Spokane  county, — 1 60  acres  acquired  under  the 
homestead  laws  of  the  United  States  and  a  half  section 
acquired  by  purchase  from  the  !N'orthem  Pacific  Railroad 
Company^ — ^and  allied  that  defendants  wrongfully  entered 
into  i>os8e8sion  of  40  acres  of  each  parcel,  had  erected  a 
saw  mill  and  other  buildings  upon  the  premises,  and  were 
cutting  down  standing  timber  growing  thereon.  Defend- 
ants answered,  denying  the  ownership  in  plaintiff  of  the 
premises,  and  also  set  up  affirmatively  that  appellant, 
through  her  husband  as  her  agent,  made  an  oral  contract 
with  defendants,  the  effect  of  which  was  that  defendants 
should  cut  the  standing  timber  thereon  and  manufacture 
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it  into  laths  and  lumber,  paying  appellant  therefor  an 
agreed  price  for  the  timber  so  manufactured  by  them, 
which  agreement  was  to  continue  in  force  about  two  years ; 
that,  in  pursuance  of  such  contract,  defendants  had  entered 
upon  said  premises  and  erected  their  saw  mill  and  other 
buildings  thereon  and  had  commenced  to  cut  timber  for 
the  purpose  of  manufacturing  it  into  laths  and  other  lum- 
ber. Defendants  also  alleged  that  the  premises  described 
in  the  complaint  were  the  community  property  of  appel- 
lant and  her  husband,  C.  W.  Forker. 

1.  The  motion  to  dismiss  the  appeal,  because  of  an 
alleged  defect  in  the  bond,  is  not  well  taken;  the  defect 
pointed  out  was  merely  technical,  and  cured  by  the  prompt 
offer  of  a  bond  correct  in  form.  Upon  the  trial,  the  testi- 
mony disclosed  that  appellant  was  an  unmarried  wcnaan 
when  she  filed  upon  the  homestead,  in  1883;  that  she 
settled  upon  and  improved  the  homestead  and  continued 
to  reside  there,  when,  in  1887,  she  was  married  to  C.  W. 
Forker,  her  husband.  Thereafter  she  and  her  husband 
resided  thereon,  and  final  proof  was  made  upon  the  home- 
stead. Patent  issued  to  her  in  due  course.  Upon  the  facts 
thus  shown,  the  superior  court  withdrew  the  40  acres  in 
suit  from  the  consideration  of  the  jury  and  determined,  as 
a  matter  of  law,  that  the  homestead  was  community  prop- 
erty of  appellant  and  her  husband,  and  that  failure  to  j<an 
the  husband  as  plaintiff  in  this  action  was  fatal  to  its 
maintenance  under  §  4826,  Bal.  Code.  Appellant  excited 
to  the  withdrawal  from  the  case  of  the  land  acquired  as 
her  homestead,  and  the  important  question  thus  presented 
is  whether,  upon  the  facts  shown,  the  homestead  was  sepa- 
rate property  of  the  appellant  or  the  community  property 
of  herself  and  husband.  It  is  proper  to  further  add  that 
the  facts  shown  disclose  that,  as  between  appellant  and 
her  husband,  it  was  deemed  her  separate  property.  Coun- 
sel for  respondents  maintain  that  the  ruling  of  the  superior 
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court  is  sustained  by  decisions  in  this  court,  and  those 
cited  will  be  mentioned  here. 

Kramer  v.  Friday,  10  Wash.  621  (39  Pac.  229).  In 
this  case  the  court  observed : 

"  In  considering  the  character  of  the  title,  as  to  whether 
it  was  community  land  as  a  matter  of  fact,  a  question  is 
raised  as  to  when  the  title  vested  in  Erskine  D.  Kromer. 
Final  proof  was  made  by  him  before  the  marriage  ceremony 
aforesaid  was  performed,  but  the  patent  was  issued  there- 
after. Although,  for  certain  purposes,  the  title,  at  least  the 
equitable  title,  was  earned  and  accrued  upon  the  making 
of  final  proof  and  receipt  of  the  certificate,  the  full,  or 
l^al,  title  did  not  pass  until  the  patent  was  issued.  The 
plaintiffs  claim  that  the  patent  should  relate  back  to  the 
time  of  making  final  proof,  and  that  therefore  the  land 
vested  in  Erskine  D.  Kromer  as  his  separate  property,  if 
in  fact  he  was  not  then  a  married  man.  Undoubtedly,  for 
certain  purposes  this  would  be  true,  bbt  the  doctrine  of 
relation  is  a  fiction  of  law  adopted  by  courts  solely  for  the 
purposes  of  justice.  Oibson  v.  Chouteau,  13  Wall.  92. 
We  are  of  the  opinion  that  it  should  not  be  invoked  in  this 
case  to  defeat  the  claims  of  the  widow.  Her  equities  were 
as  great  as  those  of  Erskine  D.  Kromer,  or  the  children. 
It  may  fairly  be  inferred  from  all  that  transpired  that 
there  was  no  intentional  wrong-doing  upon  the  part  of 
either  of  said  parties ;  and  that  they  were  living  together 
and  regarded  each  other  as  husband  and  wife  is  apparent 
prior  to  the  marriage  ceremony  aforesaid,  and  if  necessary 
to  save  her  rights  in  the  premises  we  are  satisfied  that  we 
would  be  justified  in  holding,  and  should  hold,  that  the 
legal  title  having  passed  subsequent  to  the  marriage  of  the 
parties,  it  vested  in  the  community.  A  further  question 
is  raised,  to  the  effect  that  title  to  the  land  under  the  home- 
stead laws  is  taken  by  gift,  and  consequently  that  it  would 
become  the  separate  property  of  the  husband  under  the 
laws  of  the  territory.  There  seems  to  be  some  conflict  in 
the  authorities  upon  this  proposition.  As  the  matters 
hereinbefore  discussed  decide  this  case  in  favor  of  the  de- 
fendants, we  will  not  undertake  to  enter  into  any  consider- 
ation of  the  cases  bearing  upon  this  question,  but  content 
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ourselves  with  saying  we  are  satisfied  that  within  the  in- 
tent of  our  laws  relating  to  community  property,  such  land 
is  in  effect  taken  by  purchase,  by  reason  of  the  settlement 
and  improvements  thereon,  in  which  the  wife  participates 
as  well  as  the  hsuband;  and  consequently,  that  this  land 
was  the  community  property  of  Erskine  D.  Kromer  and 
his  said  wife." 

But  in  that  case  it  was  shown  that  in  an  action  in  par- 
tition, in  which  all  the  parties  and  privies  were  before  the 
court,  it  had  been  before  determined  that  the  land  involved 
was  community  property,  and  it  was  held  that  such  adjudi- 
cation was  final,  estopped  parties  and  their  privies,  and 
they  would  not  be  permitted  to  again  litigate  that  question. 
It  also  appeared  that  the  man  and  woman  were  living  upon 
the  premises  before  the  initial  step  for  filing  was  taken  for 
their  acquisition,  and  it  was  held  that  the  fact  of  a  mar- 
riage ceremony  having  been  performed  afterward, — ^that 
is,  at  the  date  mentioned  after  final  proof, — did  not  n^a- 
tive  the  presumption  that  they  were  man  and  wife  at  the 
time  the  filing  was  made.  Thus,  the  equities  of  the  wife 
were  cogent.  She  had  lived  with  her  husband  upon  the 
land  from  the  initiation  of  the  settlement,  and  the  court 
assumed,  in  support  of  her  equities,  that  the  fact  of  a  mar- 
riage ceremony  made  after  final  proof  did  not,  for  the  pur- 
poses of  the  case,  negative  a  pre-existing  valid  marriage. 

The  case  of  Philbrick  v.  Andrews,  8  Wash.  7  (35  Pac 
358),  relates  to  a  statutory  homestead  of  the  husband  and 
its  exemption  from  a  judgment  for  alimony,  and  it  was 
stated  that  the  homestead  was  community  property,  ac- 
quired under  the  homestead  laws  of  the  United  States. 

In  Bolton  v.  La  Camas  Water  Power  Co.,  10  Wash.  246 
(38  Pac.  1043),  the  facts  were  as  follows:  Husband  and 
wife  established  a  residence  upon  a  United  States  home- 
stead in  August,  1865,  and  lived  thereon,  in  full  compli- 
ance with  the  requirements  of  the  law,  until  the  15th  day 
of  June,  1871,  when  the  wife  died,  and  final  proof  was 
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made  on  June  14,  1872,  by  the  husband,  and  a  patent 
thereafter  issued  to  him.  The  husband  thereafter  married 
a  second  wife,  and  they  together  executed  and  delivered  a 
warranty  deed  to  the  premises.  The  purchasers  had  no 
knowledge  whatever  as  to  the  manner  in  which  the  title 
was  acquired,  further  th^n  was  disclosed  by  the  records  of 
the  auditor's  office,  which  upon  their  face  showed  a  perfect 
chain  of  title  from  the  government  to  their  grantors.  The 
decision  was  put  mainly  upon  the  ground  that  the  record 
title  was  perfect  in  the  defendants  and  their  grantors,  they 
having  no  notice  of  any  facts  which  tended  to  impugn  the 
validity  of  such  title  and  were  purchasers  for  value.  The 
conclusion  reached  was  by  a  majority  of  the  court,  as  then 
constituted,  two  members  not  concurring,  and  Chief 
Justice  DuNBAB  filing  an  elaborate  dissenting  opinion,  and 
the  principle  stated  has  not  since  been  reaffirmed. 

The  separate  property  of  the  wife  is  defined  in  §  4489, 
Bal.  Code: 

"  The  property  and  pecuniary  rights  of  every  married 
woman  at  the  time  of  her  marriage,  or  afterwards  acquired 
by  gift,  devise  or  inheritance,  with  the  rents,  issues  and 
profits  thereof,      .      .      .  " 

Had  Mrs.  Forker  any  property  or  pecuniary  right  in 
the  premises  at  the  time  of  her  marriage  ?  She  had  entered 
upon  the  land,  qualified  to  enter  it  under  the  homestead 
laws  of  the  United  States.  She  remained  in  sole  possession 
for  four  years,  improved,  cultivated  and  resided  thereon. 
She  had  made  expenditures  of  money,  which  was  her  own, 
in  some  improvements.  She  had  such  possession  as  en- 
titled her  to  prevent  trespass  and  intrusion  on  the  prem- 
ises, and,  upon  compliance  with  the  full  term  of  five  years' 
residence,  she  was  entitled  to  a  patent. 

In  Burch  v.  McDaniel  2  Wash.  T.  58  (3  Pac.  586),  it 
was  adjudged  that  a  promissory  note  executed  by  the  pur- 
chaser of  the  right  to  possession  of  a  settler  upon  a  pre- 
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emption  claim  was  founded  upon  valid  consideration,  and 
it  was  observed  by  the  court: 

"  Bare  possession  of  anything  of  value  of  which  ex- 
clusive possession  may  possibly  and  lawfully  be  had,  is 
property,  and  is  valuable,  and  ordinarily  the  transfer  or 
relinquishment  of  such  possession  is  good  consideration 
for  a  contract." 

It  is  apparent  that  the  rule  thus  stated  with  reference 
to  possession  of  land  under  the  pre-emption  laws  is  equally 
applicable  to  such  possession  under  the  homestead  laws. 
It  would  seem  that,  under  the  homestead  laws,  residence 
and  improvement  are  required  as  conditions  precedent  to 
the  grant  of  the  title.  It  is  evident  that  equities  attach 
upon  such  settlement  and  improvement  which  entitle  the 
settler  to  the  continued  possession  and  ultimate  title.  A 
consideration  of  the  authorities  from  those  states  in  which 
the  community  property  law  exists  seems  to  establish  the 
principle,  "If  either  spouse  before  the  marriage  has  ac- 
quired an  equitable  right  to  property,  which  is  perfected 
after  marriage,  the  property  is  separate."  There  is  per- 
haps considerable  uncertainty  as  to  a  uniform  rule  con- 
cerning the  right  of  the  community  to  reimbursement,  out 
of  the  separate  estate  of  the  spouses  benefited,  for  expendi- 
tures of  money  and  time  and  effort  made  in  performing  con- 
ditions and  perfecting  and  completing  the  title.  But  the 
rule  also  seems  to  prevail  in  favor  of  the  community  as  to 
the  title  initiated  during  the  community  and  perfected 
after  the  dissolution  of  the  marriage.  In  the  first  case,  the 
title  takes  effect  as  of  time  before  the  community,  and  the 
property  is  therefore  separate;  and  in  the  other  as  of  a 
time  during  the  community,  and  is  therefore  community 
property.  Thus,  in  the  case  of  Barbet  v.  Langlois,  5  La. 
An.  212,  the  husband  and  wife  intermarried  in  the  year 
1818.  At  the  time  of  the  marriage,  the  husband  owned 
and  possessed  a  tract  of  land  fronting  on  the  Bayou 
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Plaqiunine,  under  the  title  confirmed  by  the  United  States. 
In  May,  1822,  during  the  marriage,  he  purchased  from 
the  United  States,  by  virtue  of  his  right  of  preference  as 
front  proprietor,  the  double  concession,  or  lands  lying  in 
the  rear  of  his  estate.  By  law,  every  person  who  owned  a 
tract  of  land  bordering  on  a  river,  creek,  bayou  or  water 
cdurse  was  entitled  to  a  preference  in  becoming  the  pur- 
chaser of  the  vacant  land  adjacent  to  and  back  of  his  own 
tract,  and  three  years  were  given  to  file  applications,  under 
the  provisions  of  the  act  The  court  observed,  in  holding 
that  it  was  separate  property : 

"  It  is  true  that  the  land  was  not  purchased  from  the 
United  States  until  after  Langlois'  marriage.  But  the 
^cause'  of  the  acquisitions  may  be  fairly  considered  as 
having  preceded  the  marriage.  It  was  because  he  was  the 
owner  of  the  front  land,  an  ownership  acquired  long  be- 
fore, that  under  the  liberal  legislation  of  Congress  he  was 
allowed  a  preference  to  enter,  and  that  too  at  a  low  price, 
specific  lands,  which  may  perhaps  have  been  worth  much 
more.  We,  tiierefore,  think  the  land  so  acquired  was  his 
separate  property." 

In  Succession  of  Morgan,  12  La.  An.  153,  the  principle 
was  again  affirmed. 

In  the  case  of  Morgan  v.  Lones,  80  Cal.  317  (22  Pac. 
253),  it  was  determined  that  the  occupant  of  lands  for 
whose  benefit  the  townsite  acts  were  passed  had  an  equit- 
able interest  in  the  lands,  and,  if  such  occupant  is  an  un- 
married woman  and  marries,  such  interest  is  her  separate 
property ;  and  this  is  so,  although  the  patent  from  the  gov- 
ernment to  the  municipal  authorities  has  not  issued.  The 
property  does  not  become  community  property  from  the 
fact  that  the  husband  advanced  the  funds  necessary  to  get 
a  conveyance  from  the  municipal  authorities.  In  support 
of  the  same  principle  are  found  the  cases  of  Harris  v. 

16—21  WASB. 
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Harris,  71  Cal.  314  (12  Pac.  274),  and  Labish  v.  Hardy, 
77  CaL  327  (19  Pac.  531). 

In  the  case  of  Gardner  v.  Burkhart,  4  Tex.  Civ.  App. 
590  (23  S.  W.  709),  Gardner,  when  unmarried,  entered 
upon  and  improved  160  acres  of  land  and  made  applica- 
tion therefor  under  the  homestead  laws  of  Texas,  which, 
in  the  principle  requiring  residence  and  improvement,  fol- 
lowed those  of  the  United  States,  and  thereafter  divided 
the  tract  with  a  brother,  but  continued  to  live  thereon.  He 
afterwards  married,  and  made  application  for  55  more 
acres  adjoining  the  tract  upon  which  he  lived,  and  patent 
was  issued  to  him  therefor  for  the  135  acres,  which  he  con- 
tinued to  occupy  as  a  home.  Upon  these  facts,  it  was  held 
that  the  original  80  acres  located  and  improved  by  Gard- 
ner was  his  separate  estate ;  and  a  similar  conclusion  was 
reached  in  Lawson  v.  Ripley,  17  La.  238.  In  our  state, 
the  rents,  issues  and  profits  of  separate  property  retain  the 
separate  character,  while  in  Louisiana  and  Texas,  de- 
raigned  from  the  Spanish  ganancial  system,  these  acquets 
went  into  the  community.  So  here  the  improvements  put 
upon  the  homestead  by  the  appellant  were  her  separate 
property,  and  whatever  of  value  she  added  to  the  premises 
prior  to  her  marriage,  or  after,  from  her  separate  estate, 
still  continued  her  separate  property.  It  is  not  disclosed 
by  the  testimony  that  the  community  contributed  anything 
of  value  upon  the  premises. 

We  conclude  that  the  superior  court  erred  in  its  decision 
that  the  homestead  was  community  property.  It  was,  upon 
the  facts  disclosed,  the  separate  property  of  the  appellant. 

2.  The  only  exception  found  in  the  record  here,  to  the 
instructions  of  the  court,  was  to  its  action  in  withdrawing 
the  homestead  from  the  case,  but  numerous  exceptions  were 
taken  to  testimony  admitted  to  show  agency  alleged  to  have 
been  given  the  husband  by  the  wife  to  make  the  contract 
set  up  by  the  defendants.     Some  of  these  exceptions  were 
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well  taken,  for  witnesses  were  permitted  to  state  declara- 
tions of  the  husband  which  should  not  have  been  admitted, 
and,  in  view  of  the  fact  that  the  cause  must  be  reversed 
and  a  new  trial  had,  it  is  deemed  proper,  though  no  excep- 
tion was  taken  to  the  instructions  of  the  court,  to  suggest 
that  the  testimony  at  the  trial  seemed  to  determine,  as  a 
matter  of  law,  that  the  lands  purchased  by  appellant  from 
the  I^orthem  Pacific  Kailroad  Company  were  her  separate 
property. 

The  cause  is  reversed  and  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

GoBDON,  C.  J.,  and  Dunbar,  Andebs  and  Fullbbton, 
JJ.,  concur. 
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The  State  of  Washington  on  the  Relation  of  Ivan  L. 
Hyland,  Respondent,  v.  John  W.  Peteb,  Appellant 

^UO  WABRAirrO — WHEN  PBOPEB  REMEDY — CONTESTED  ELECTIONS. 

Where  a  city  council  of  a  city  of  the  third  class  has  provided 
no  procedure  for  carrying  on  a  contest  for  city  offices,  under  Bal. 
Code,  §  937,  authorizing  the  city  council  to  determine  contested 
-elections  of  all  city  officers,  the  superior  court  is  not  ousted  of  its 
Jurisdiction  to  try  election  contests  therein  by  a  proceeding  in 
the  nature  of  quo  warranto. 

ELECTIONS — MABKTNO  BAIXOTS — ^INDICATING  VOTER'S  CHOICE. 

A  cross  on  an  election  ballot  opposite  the  words  "vote  for  one/' 
one  stroke  of  which  extends  below  that  space  and  into  the  space 
marked  "Citizens'  Ticket/'  is  not  a  compliance  with  the  statutory 
requirement  that  the  ballot  be  marked  opposite  the  political  desig- 
nation of  the  party  for  whom  the  elector  Intends  to  vote. 

SAME. 

An  election  ballot  must  be  so  marked  as  to  make  it  reasonably 
certain  for  whom  the  elector  intended  to  vote,  although  the  stat- 
ute declares  only  those  ballots  void  from  which  it  is  impossible 
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to  determine  the  elector's  choice,  and  requires  a  part  to  be  counted 
when  the  ballot  Is  sufficiently  plain  to  gather  therefrom  a  part  of 
the  voter's  intention. 

SAME. 

An  election  ballot,  axcuough  not  marked  in  the  spaces  pro- 
vided, will  be  counted  where  it  was  marked  immediately  to  the 
right  of  the  names  of  the  candidates  for  whom  the  elector  voted. 

SAME — DISTINQUISHINO  MABKS. 

An  election  ballot  on  the  back  of  which  is  a  statement  pur- 
porting to  be  made  by  the  voter,  reciting  his  inability  to  register, 
and  declaring  that  by  reason  of  his  residence  he  is  entitled  to  his 
franchise,  was  properly  rejected,  since,  if  the  voter  was  not  regis- 
tered, he  was  not  entitled  to  vote,  and,  if  he  placed  the  writing 
on  the  ballot  himself,  it  was  a  distinguishing  mark,  which,  under 
Bal.  Ck)de,  §  1380,  requires  its  rejection. 

SAME. 

A  very  heavy  cross  appearing  at  the  proper  place  on  an  elec- 
tion ballot  is  not  a  distinguishing  mark  which  will  require  its 
rejection,  within  the  view  of  Bal.  Code,  §  1380. 

Appeal  from  Superior  Court,  King  County. — ^Hon 
William  Hickman  Mooee,  Judge.     Affirmed. 

Milo  A.  Root  and  P.  V.  Davis,  for  appellant. 
E.  F.  Blaine,  Lee  De  Vries,  Willi-am  Tucker  and  Ivan 
L.  Hyland,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — The  respondent  and  appellant  were 
rival  candidates  for  the  office  of  city  attorney  of  the  city 
of  Ballard  at  the  municipal  election  held  on  the  6th  day 
of  December,  1898.  The  election  board,  upon  the  coimt 
of  the  ballots,  found  that  the  respondent  had  received  a 
majority  of  all  of  the  legal  votes  cast  and  made  their  re- 
turns accordingly,  whereupon  a  certificate  of  election  was 
issued  to  him.  The  appellant  instituted  a  contest  before 
the  city  council  of  the  city  of  Ballard,  in  the  trial  of  which 
both  parties  participated,  which  residted  in  the  cancella- 
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tion  of  the  certificate  issued  to  the  respondent,  and  a  cer- 
tificate being  issued  to  the  appellant  The  respondent 
thereupon  brought  a  proceeding  in  quo  warranto  in  the 
superior  court  of  King  county,  which  court  found  the  re- 
spondent to  be  entitled  to  the  oiEce  and  entered  a  judg^ 
ment  ousting  the  appellant  therefrom.  From  that  judg- 
ment this  appeal  is  prosecuted. 

Two  questions  are  presented  by  the  record:  (1)  Were 
the  contest  proceedings  had  before  the  city  council  a  bar 
to  any  subsequent  proceedings  in  the  court?  And  (2) 
which  candidate  received  the  greatest  number  of  legal 
votes? 

1.  The  city  of  Ballard  is  a  city  of  the  third  class.  The 
statute  applicable  to  cities  of  that  class  (Bal.  Code,  §  937), 
provides  that,  "The  city  council  shall  judge  of  the  qualifi- 
cations of  its  members,  and  of  all  election  returns,  and 
determine  contested  elections  of  all  the  city  officers/^  No 
method  is  provided  by  the  statute  for  carrying  on  a  contest 
under  this  provision,  and  it  was  found  by  the  lower  court, 
and  conceded  here,  that  the  city  council  has  not,  by  ordi- 
nance or  otherwise,  provided  such  a  procedure.  Stotte 
ex  rel.  Blake  v.  Morris,  14  Wash.  262  (44  Pac.  266),  was 
a  proceeding  in  quo  warranto  to  determine  whether  the 
relator,  Blake,  or  the  defendant,  Morris,  was  entitled  to 
the  office  of  councilman  of  the  city  of  Ballard.  The  con- 
ditions existing  were  exactly  similar  to  these  in  the  present 
case,  and  it  was  contended  there,  as  here,  that  the  findings 
of  the  city  council  were  conclusive  of  the  rights  of  the 
parties  and  a  bar  to  the  subsequent  proceedings  in  the 
courts.  In  that  case  we  held  that  the  statute  quoted,  in 
that  it  did  not  vest  in  the  city  council  exclusive  jurisdic- 
tion of  contest  proceedings,  did  not  oust  this  court  of  its 
jurisdiction  to  try  the  question  by  a  proceeding  in  the 
nature  of  quo  warranto;  and  inasmuch  as  the  city  council 
had  not  passed  any  ordinance,  or  made  any  provision  for 
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carrying  on,  or  for  the  determination  of  such  contest,  their 
action  could  result  in  nothing  more  than  establishing  a 
prima  facie  right  to  the  office,  which  would  be  subject  to  a 
subsequent  contest  in  a  proceeding  of  this  nature.  This 
case  is  decisive  of  the  first  question  raised.  The  learned 
counsel  for  the  appellant,  however,  questions  the  correct- 
ness of  the  rule  therein  announced  and  earnestly  insists 
that  the  case  be  overruled.  Without  stating  or  attempting 
to  answer  his  objections,  we  are  not  satisfied  that  the  case 
is  so  far  wrong  in  principle  as  to  warrant  our  overruling 
it.  Stare  decisis  is  the  policy  of  the  courts.  Upon  thia 
principle  rests  the  authority  of  judicial  decisions  as  prece- 
dents, and  the  doctrine  ought  not  to  be  departed  from^ 
except  for  urgent  reasons. 

2.  Of  the  ballots  cast,  the  court  counted,  with  the  con- 
sent of  the  parties,  two  hundred  and  fifty-four  for  appel- 
lant, and  two  hundred  and  sixty-one  for  the  respondent, 
leaving  fifteen  in  dispute,  which  are  brought  here  in  the 
record,  and  numbered  from  one  to  fifteen  inclusive.  Bal- 
lots Nos.  1,  2,  3,  11  and  12  were  not  counted  by  the  court 
for  either  party;  ballots  N"os.  4  and  7  were  counted  for 
respondent;  ballots  Nos.  6,  6,  8,  9,  10,  13,  14  and  15  were 
counted  for  the  appellant.  The  final  totals  being,  as  found 
by  the  court,  two  hundred  and  sixty-three  for  the  respond- 
ent, and  two  hundred  and  sixty-two  for  the  appellant. 

The  ballots  used  were  in  the  form  prescribed  by  the  code 
(§  1364,  Bal.  Code),  a  copy  being  reproduced  below  (the 
marginal  printed  instructions  omitted) : 
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INDEPENDENT  CITIZENS'  TICKET. 


Vote  for  one. 

POR   MAYOR. 

Citizens'  Ticket 

G.  G.  Startup. 

Independent  Citixens'  Ticket 

A.  F.  Bethe. 

Vote  for  one. 

FOR  CITT  TRKASURBR. 

Citizens'  Ticket 

F.  M.  DeMoss. 

Independent  Citizens'  Ticket 

Guy  C.  Wincapaw. 

Vote  for  one. 

FOB  CITT  ATTORNEY. 

Citizens*  Ticket 

John  W.  Peter. 

Independent  Citizens'  Ticket 

Ivan  L.  Hyland. 

Vote  for  one. 

FOR  CITY   CLKBK. 

Citizens' Ticket 

•  G.  W.  Emerson. 

Independent  Citizens'  Ticket 

G.  A.  Sanborn. 

Vote  for  one. 

FOB   HBALTH  OFFICBB. 

Citizens'  Ticket 

C.  S.  Emery. 

Independent  Citizens'  Ticket 

J.  P.  Lawrence. 

Vote  for  one. 

FOR  COUNCILMAN-AT-LAROB. 

Citizens'  Ticket 

L.  S.  Hawley. 

Independent  Citizens'  Ticket 

G.  A.  Hughbanks. 

Vote  for  one. 

FiiB  CITY  COUNCILMAN. 

Citizens' Ticket 

J.  P.  Taggerson. 

Independent  Citizens'  Ticket 

T.  P.  Stewart 

The  appellant  insists  that  of  the  rejected  ballots  1,  2,  11 
and  12  should  be  counted  for  the  appellant.  No.  1  was 
marked  by  a  cross  placed  at  the  right  of,  and  in  the  space 
containing,  the  words  "Vote  for  One,''  printed  at  the  top 
of  the  left-hand  column ;  the  stroke  of  the  cross  from  left 
to  right  extending  across  the  space  inmiediately  below,  in 
which  was  printed  the  words  "Citizens'  Ticket."  No.  2 
was  marked  by  a  cross  placed  to  the  right  of,  and  in  the 
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space  containing,  the  words  "Citizens'  Ticket,"  printed  at 
the  top  of  the  left  hand  column.  Ballot  No.  11  has  upon 
it  three  marks — the  first  in  the  space  containing  the 
printed  instructions  a  little  below  where  the  line  between 
the  words  '^Citizens'  Ticket"  and  "Independent  Citizens' 
Ticket"  would  appear,  if  extended;  the  second  in  the 
proper  column,  but  on  the  lines  between  the  names  of  F.  M. 
De  Moss  and  Guy  C.  Wincapaw ;  and  the  third  in  the  space 
with  the  printed  instructions,  entirely  below  any  name 
upon  the  ticket.  Ballot  No.  12,  while  being  correctly 
marked  for  the  appellant,  has  written  upon  its  back  the 
words : 

"  E.  E.  Libby 

Not  being  able  to  register  on  account  of  his  dutys  as 
belonging  to  the  Fire  Department  in  Seattle  was  unable 
to  register  at  any  time,  he  duly  swears  that  he  lives  in  the 
third  ward  and  is  entitled  to  his  franchise  hear 

E.  E.  Libby 
Protested 

H.  Lewis." 

It  is  clear  to  our  minds  that  ballot  No.  1  was  properly 
rejected.  Conceding,  as  the  appellant  contends,  that  the 
statute  is  complied  with  by  marking  the  ballot  opposite 
the  political  designation  of  the  party  for  whom  the  elector 
intends  to  vote  at  any  place  where  such  party  designation 
appears  upon  the  ticket,  it  cannot  be  conceded  that  this 
ballot  is  so  marked.  The  cross  is  clearly  opposite  the 
words  "Vote  for  One,"  and  simply  because  one  stroke  of 
the  cross  extends  below  that  space  and  into  the  space 
marked  "Citizens'  Ticket"  is  not  sufficient  evidence  to 
warrant  the  court  in  saying  that  the  voter  intended  to  vote 
for  the  candidates  of  that  party.  No.  2  presents  more 
difficulty,  and,  had  it  been  counted,  we  would  not  have 
felt  inclined  to  say  that  the  counting  was  error.  How- 
ever, it  can  make  no  difference  in  this  instance,  because 
ballot  No.  3  was  marked  exactly  similar,  and  opposite  the 


STATE,  EX  REL.  HYLAND  v.  PETER.  249 

Jane,  1899.]      Opinion  of  the  Gonrt— Fullbbton,  J. 

words  "Independent  Citizens'  Ticket,"  in  the  space 
directly  below  the  former.  If  one  is  counted,  the  other 
should  be  counted  also,  and  the  result  would  not  be 
changed.  Ballot  I^o.^ll  we  think  was  rightly  rejected. 
True,  the  statute  declares  only  those  ballots  void  from 
which  it  is  impossible  to  determine  the  elector's  choice,  and 
requires  a  part  to  be  counted  when  the  ballot  is  sufficiently 
plain  to  gather  therefrom  a  part  of  the  voter^s  intention; 
yet  this,  we  think,  does  not  allow  us  to  enter  into  the 
domain  of  speculation.  The  ballot  should  be  marked  so 
as  to  make  it  reasonably  certain  for  whom  the  elector  in- 
tended to  vote;  this  ballot  was  not  so  marked.  Ballot 
No.  12  was  also  rightly  rejected.  Before  an  elector  is  en- 
titled to  vote  at  a  municipal  election  in  a  city  of  the  third 
class,  he  must  be  registered.  Bal.  Code,  §  1467.  It  is 
not  shown  from  the  record  when  or  by  whom  the  writing 
was  placed  on  the  back  of  this  ballot.  If  the  voter  who 
cast  the  ballot  was  not  registered  in  the  city  of  Ballard, 
as  the  writing  recites,  then  he  was  not  entitled  to  vote. 
If,  on  the  other  hand,  as  we  must  presume,  the  ballot  was 
clean  when  it  was  banded  the  voter  and  he  placed  the 
writing  on  it  himself,  then  it  was  a  distinguishing  mark, 
and  should  be  rejected  under  §  1380  of  the  Code  (Bal- 
linger's). 

Ballot  No.  4,  instead  of  being  marked  in  the  spaces  pro- 
vided, was  marked  immediately  to  the  right  of  the  names 
of  the  candidates  for  whom  the  elector  voted;  otherwise, 
the  ballot  was  regular.  This  ballot  was  properly  counted, 
under  the  authority  of  State  ex  rel,  Orr  v.  Fawcett,  17 
Wash.  188  (49  Pac.  346).  Ballot  No.  7  was  marked  at 
the  proper  place,  opposite  the  words  "Independent  Citi- 
zens' Ticket,"  but  by  a  very  heavy  cross.  The  appellant 
insists  that  this  is  a  distinguishing  mark,  and  that  the 
ballot  should  have  lx?cn  rejected  for  that  reason.  In  the 
case  last  cited  we  held,  that  it  is  not  every  mark  by  means 


260  IN  BE  FOYE. 


SyUabuB.  [21  Waah. 


of  which  a  ballot  might  subsequently  be  identified  which 
is  a  violation  of  the  statute ;  that  the  mark  prohibited  by 
law  is  such  a  one, — ^whether  letters,  figures  or  characters, — 
as  shows  an  intention  by  the  voter  to  distinguish  his  ballot 
from  others  of  its  class,  or  some  wilful  or  wanton  disre- 
gard of  the  election  laws.  Under  this  rule,  the  ballot  was 
properly  coimted.  There  is  nothing  upon  it  to  indicate 
that  the  voter  intended  to  distinguish  it  from  other  ballots, 
or  to  show  any  wilful  or  wanton  disregard  of  the  election 
laws.  However,  in  this  instance,  if  it  was  improperly 
counted,  it  can  work  no  hardship.  Ballots  Nos.  8  and  9, 
counted  for  appellant,  were  similarly  marked,  and  any 
ruling  that  would  reject  ballot  No.  12  would  reject  these 
also. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  will  be  affirmed. 

Gordon,  C.  J.,  and  Dunbar,  Eeavis  and  Anders„  J  J., 
concur. 


[No.  8299.    Decided  June  19.  1899.] 

In  the  Matter  of  the  Application  of  John  E.  Foye  for  a 
Wnt  of  Habeas  CorptLS. 

APPELLATE  JURISDICTION — ^HABEAS  OOBPUS  PROCEEDIN08. 

An  appeal  lies  to  the  supreme  court  from  a  Judgment  remand- 
ing a  prisoner  on  habeas  corpus,  under  Bal.  Code,  fi  6500,  author- 
izing an  appeal  "in  any  acti<m  or  proceeding."  and  Bal.  Code. 
§  6739.  declaring  that  a  Judgment  in  a  special  proceeding  is  a 
flnal  determination  of  the  rights  of  the  parties  therein. 

BAIL — RIGHT  TO  IN  EXTRADITION  CASES. 

Bail  is  not  authorized  pending  appeal  in  habeas  corpus  prtv 
ceedings  in  extradition  cases,  under  the  statutory  proyision  that 
a  writ  may  issue  for  the  purpose  of  admitting  a  party  to  bail  who 
is  charged  with  an  offense  against  the  laws  of  the  state. 

HABEAS  CORPUS — ISSUE  IN  EXTRADITION  CASES. 

The  only  question  in  habeas  corpus  proceedings  in  an  extra- 
dition case  is  to  determine  whether  the  conditions  prescribed  by 
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the  United  States  constitution  and  laws  of  congress  have  been 
complied  with. 

EXTRADITION — SUFFICIENCY  OF  WABRANT. 

An  extradition  warrant  is  valid  where  it  shows  upon  its  face 
a  compliance  with  the  provisions  of  U.  S.  Aev.  St..  §  5278,  requir- 
ing the  accused  to  be  demanded  as  a  fugitive  from  Justice  by  the 
executive  of  the  state  from  which  he  fled,  the  demand  to  be  ac- 
companied by  a  copy  of  the  indictment  found,  or  of  an  affidavit 
made  before  a  magistrate  charging  him  with  the  commission  of 
a  crime  in  the  demanding  state,  and  certified  by  the  executive  of 
that  state  to  be  authentic. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    Affirmed. 

John  F.  Dore,  Charles  K,  Jenner  and  Solon  T. 
WUliams,  for  appellant. 

Piles,  Donworth  &  Howe,  James  F.  McElroy  and  John 
B.  Hart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Ajndebs,  J. — The  appellant,  John  E.  Foye,  applied  to 
the  superior  court  of  King  county  for  a  writ  of  habeas 
corpuSy  alleging  that  he  was  illegally  restrained  of  his  Wh- 
crty  by  one  Michael  Morrissey,  a  police  officer  of  the  city 
of  Boston,  commonwealth  of  Massachusetts,  and  setting 
forth  the  pretense  and  cause  of  such  restraint  The  writ 
was  issued  and  served  on  the  respondent,  Michael  Mor- 
rissey, who  thereupon  made  return  thereto  that  the  appel- 
lant, Foye,  was  in  his  custody,  at  the  time  the  writ  of 
habeas  corpus  was  served  upon  him,  by  virtue  of  a  war- 
rant issued  by  his  excellency,  the  governor  of  this  state, 
on  a  requisition  of  the  governor  of  the  commonwealth  of 
Massachusetts ;  that  the  appellant  was,  on  the  first  Monday 
of  March,  1899,  indicted  by  a  grand  jury  duly  impaneled 
and  sworn  in  the  county  of  Suffolk,  in  the  commonwealth 
of  Massachusetts,  for  the  crime  of  corrupting  a  juror  in 
the  trial  of  a  certain  cause  before  the  superior  court  of 
said  commonwealth  in  said  county,  wherein  the  common- 
wealth was  plaintiff  and  one  Mulray  and  one  ScoUins  were 
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defendants;  that,  immediately  after  the  return  of  said 
indictment,  the  petitioner  left  the  commonwealth  of  Mas- 
sachusetts and  fled  to  the  state  of  Washington ;  that  a  war- 
rant was  issued  on  said  indictment,  and  that  the  sheriff  to 
whom  it  was  directed  made  return  thereon  that  he  was 
unable  to  find  the  petitioner  in  said  county ;  that  petitioner 
is  a  fugitive  from  justice  and  has  taken  refuge  in  the  state 
of  Washington;  that  the  respondent  was  duly  appointed 
by  the  governor  of  Massachusetts  as  agent  to  receive  and 
convey  the  petitioner  to  that  commonwealth  for  trial  upon 
said  indictment;  that  the  governor  of  Massachusetts  duly 
made  a  requisition  upon  the  governor  of  the  state  of  Wash- 
ington for  the  rendition  of  the  petitioner  as  a  fugitive  from 
justice,  which  requisition  was  accompanied  by  a  copy  of 
the  indictment  and  of  the  warrant  aforesaid,  duly  certified 
as  authentic  by  the  said  governor  of  Massachusetts;  that^ 
in  compliance  with  said  demand  and  requisition,  the  gov- 
ernor of  the  state  of  Washington  issued  his  warrant,  pur- 
suant to  law,  authorizing  the  respondent  to  take  and  trans- 
port the  petitioner  from  the  state  of  Washington.  A  copy 
of  the  warrant  of  extradition,  together  with  copies  of  the 
requisition  of  the  governor  of  Massachusetts,  and  all  pro- 
ceedings in  the  court  of  that  commonwealth  in  the  prem- 
ises, were  attached  to,  and  made  a  part  of,  thie  return. 
The  petitioner  traversed  the  return  by  a  reply  in  which 
he  alleged  that  he  did  not  leave  the  state  of  Massachusetts 
and  take  refuge  in  the  state  of  Washington;  that  he  has 
resided  in  the  state  of  Washington  for  the  period  of  one 
year  last  past  and  during  that  time  has  been  engiaged  in 
business  in  the  state,  and  is  a  citizen  thereof;  that  he 
denies  having  any  connection,  either  directly  or  indirectly, 
with  the  bribing  of  a  juror  in  the  commonwealth  of  Mas- 
sachusetts; that  he  is  not  acquainted  with  Charles  H. 
Millikan  of  Chelsea  in  the  county  of  Suffolk,  who  acted 
as  a  juror  in  the  case  of  Commonwealth  v.  Eichard  Mulray 
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and  Thomas  Scollins;  that  the  return  of  Michael  J.  Mor- 
rissey  does  not  allege  that  the  acts  complained  of  were 
done  before  a  court  of  competent  jurisdiction,  nor  is  there 
any  showing  that  the  grand  jury  who  indicted  petitioner 
were  legally  drawn  and  impaneled  to  find  said  indictment ; 
nor  does  it  show  that,  the  grand  jury  who  returned  the 
indictment  were  sworn  to  perform  their  duties  as  grand 
jurors ;  that  the  indictment  made  a  part  of  the  return  of 
said  Morrissey  does  not  state  an  offense  punishable  under 
the  laws  of  Massachusetts  or  the  laws  of  Washington ;  nor 
does  it  allege  facts  sufficient  to  constitute  a  crime;  that 
said  indictment  is  not  properly  certified  to  by  the  court; 
•that  there  is  no  allegation  in  the  said  return  showing  that 
the  petitioner  herein  fled  from  justice;  that  petitioner  was 
not  in  the  commonwealth  of  Massachusetts  at  the  conclu- 
sion of  the  trial  of  the  case  of  Commonwealth  v.  Mulray 
and  Scollins,  and  that  no  indictment  was  returned  against 
him  previous  to  his  departure  from  the  conmionwealth  of 
Massachusetts,  nor  had  any  complaint  been  filed  against 
him;  that  the  alleged  prosecution  of  this  case  is  founded 
on  the  statement  made  by  one  David  C.  Sullivan,  who  was 
charged  with  the  crime  of  perjury  in  connection  with  the 
case  of  Conmionwealth  v.  Mulray  and  Scollins;  that  the 
testimony  of  said  Sullivan  at  the  trial  of  Millikan  is  an- 
nexed hereto  and  marked  as  an  exhibit,  as  is  also  the  testi- 
mony  of  said'  Millikan,  who  is  referred  to  in  the  indict- 
ment found  against  petitioner,  and  that  the  return  of  Mor- 
rissey does  not  show  that  any  sworn  evidence  was  produced 
to  his  excellency,  the  governor  of  Washington,  as  required 
by  the  laws  of  Massachusetts. 

Upon  the  issues  presented  by  the  return  and  traverse 
thereto,  a  hearing  was  had  before  the  Hon.  Orange  Jacobs, 
one  of  the  judges  of  the  superior  court  of  King  county,  in 
which  judgment  was  rendered  remanding  the  petitioner  to 
the  custody  of  the  respondent,  as  agent  of  the  common- 
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wealth  of  Massachusetts.  From  this  judgment  the 
petitioner  has  appealed  to  this  court. 

The  learned  counsel  for  the  respondent  moves  to  dismiss 
the  appeal  on  the  ground  that  this  court  has  no  jurisdiction 
to  entertain  this  proceeding.  It  is  claimed  by  counsel  that, 
inasmuch  as  the  statute  relating  to  habeas  corpus  does  not 
specially  provide  for  appeals  from  judgments  rendered 
therein,  such  judgments  are  not  subject  to  review  by  this 
court.  Several  authorities  are  cited  in  support  of  counsel's 
contention,  among  which  is  Church  on  Habeas  Corpus,  in 
which  it  is  said  that  the  prevailing  doctrine  in  the  state 
courts,  in  the  absence  of  statutory  provisions,  is  that  a 
judgment  remanding  a  prisoner  on  habeas  corpus  is  not 
appealable,  or  subject  to  review,  and  that  the  doctrine  of 
res  judicata  has  no  application  to  such  a  case.  Church, 
Habeas  Corpus  (2d  ed.),  §  386. 

It  must  be  conceded  that  the  majority  of  the  courts 
which  have  passed  upon  the  question  have  announced  the 
doctrine  contended  for  by  counsel  for  the  respondent ;  but 
there  have  been  many  cases  in  which  a  contrary  view  has 
been  maintained.  See  9  Enc.  PI.  &  Pr.,  pp.  1072,  1073, 
and  cases  cited. 

The  courts  which  have  denied  the  right  of  appeal  in 
habeas  corpus  proceedings  have  usually  proceeded  upon 
the  theory  that  a  judgment  in  such  a  case  is  not  final  in  its 
character,  and  that  the  petitioner  had  the  right  to  exhaust 
the  judicial  power  of  the  state  by  applying  successively  to 
all  of  its  courts.  But,  imder  our  statutes,  we  think  the 
judgment  in  habeas  corpus  proceedings  is  a  final  judgment 
and  therefore  subject  to  review  upon  appeal.  Our  statute 
in  relation  to  appeals  to  the  supreme  court  is  very  broad 
and  comprehensive,  and  it  is  provided  in  the  first  section 
thereof  that  "any  party  aggrieved  may  appeal  to  the 
supreme  court,  in  the  mode  prescribed  by  this  act,  from 
any  or  every  of  the  following  determinations,   and  no 
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others,  made  by  the  superior  court  or  a  judge  thereof  in 
any  action  or  proceeding;"  and  it  must  be  admitted  that 
habeas  corpus  is  either  an  action  or  a  proceeding.  It  is 
classed  in  the  code  as  a  special  proceeding,  and  the  law 
declares  that  "a  judgment  in  a  special  proceeding  is  a  final 
determination  of  the  rights  of  the  parties  therein."  Bal. 
Code,  §  6739;  Laws  1895,  p.  115.  In  view  of  these  pro- 
visions, there  seems  to  be  no  escape  from  the  conclusion 
that  an  appeal  will  lie  from  such  a  judgment  in  this  pro- 
ceeding.    The  motion  to  dismiss  is  therefore  denied. 

At  the  time  the  learned  judge  of  the  superior  court  re- 
manded the  appellant  to  the  custody  of  the  agent  appointed 
by  the  governor  of  Massachusetts,  he  also  made  an  order 
granting  a  supersedeas  and  admitting  appellant  to  bail* 
pending  this  appeal.    Kespondent  now  moves  this  court  to 
vacate  and  set  aside  the  orders  last  mentioned,  and  we  are 
of  the  opinion  that  this  branch  of  the  motion  must  be 
granted.    Neither  the  constitution  of  the  United  States  nor 
the  law  of  Congress  pertaining  to  the  subject  of  extra- 
dition, nor  any  law  of  this  state,  authorizes  the  giving  of 
bail  in  habeas  corpus  proceedings  in  extradition  cases.    It 
is  true  that  our  statute  provides  that  the  writ  may  issue 
for  the  purpose  of  admitting  a  party  to  bail  who  is  charged 
with  an  offense  against  the  laws  of  this  state,  but  that 
statute  is  wholly  inapplicable  to  cases  where  a  party  is  in 
custody  by  virtue  of  an  extradition  warrant.    As  was  well 
said  in  the  case  of  Ex  Parte  Erwin,  7  Tex.  App.  288,  to 
permit  one  arrested  as  a  fugitive  from  justice  to  go  at 
large  upon  bail  would  be  to  put  him  in  a  situation  to  "defy 
the  mandate  of  the  court  and  treat  its  judgment  with  con- 
tempt" 

If  this  were  an  ordinary  action,  it  would  not  be  set 
down  for  hearing  upon  the  merits  imtil  the  regular  October 
session  of  this  court,  but,  owing  to  the  purpose,  object  and 
character  of  the  writ  of  habeas  corpus^  we  have  come  to  the 
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conclusion,  after  mature  deliberation,  that  it  is  our  duty  to 
proceed,  as  the  statute  indicates,  in  a  "summary  way/* 
and  determine  the  rights  of  the  appellant  at  this  time. 
The  return  to  the  writ  is  full  and  specific,  and  we  must 
look  to  it  and  the  reply  thereto  for  the  issuable  facts  in 
the  case.  The  entire  record  is  before  us,  and  we  are  unable 
to  perceive  how  the  rights  of  the  appellant  can  in  any  way 
be  infringed  or  impaired  by  a  speedy  determination  of  the 
questions  involved.  If  he  is  in  fact  illegally  restrained 
of  his  liberty,  he  is  entitled  to  an  immediate  discharge. 
But,  on  the  contrary,  if  he  is  not  so  restrained,  public 
justice  requires  that  he  should  be  at  once  remanded  to  the 
custody  of  the  agent  of  the  state  of  Massachusetts.  The 
constitution  of  the  United  States  ordains  that  a  person 
charged  in  any  state  with  treason,  felony  or  other  crime, 
who  shall  flee  from  justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of  the  state 
from  which  he  fled,  be  dJelivered  up  to  be  removed  to  the 
state  having  jurisdiction  of  the  crime.  Const.  TJ.  S.,  art  4, 
§  2.  This  provision  not  being  self-executing,  Congress,  on 
February  12,  1793,  passed  an  act  to  carry  it  into  effect, 
the  substance  of  which  is  now  embodied  in  §  5278  of  the 
Kevised  Statutes  and  whi<jh  is  as  follows : 

"  Whenever  the  executive  authority  of  any  state  or  ter- 
ritory demands  any  person  as  a  fugitive  from  justice,  of 
the  executive  authority  of  any  state  or  territory  to  which 
such  person  has  fled,  and  produces  a  copy  of  an  indict- 
ment found  or  an  afiidavit  made  before  a  magistrate  of 
any  state  or  territory,  charging  the  person  demanded  with 
having  committed  treason,  felony  or  other  crime,  certified 
as  authentic  by  the  governor  or  chief  magistrate  of  the 
state  or  territory  from  whence  the  person  so  charged  has 
fled,  it  shall  be  the  duty  of  the  executive  authority  of  the 
state  or  territory  to  which  such  person  has  fled  to  cause 
him  to  be  arrested  and  secured,  and  to  cause  notice  of  the 
arrest  to  be  given  to  the  executive  authority  making  such 
demand,  or  to  the  agent  of  such  authority  appointed  to 
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receive  the  fugitive,  and  to  cause  the  fugitive  to  be  de- 
livered to  such  agent  when  he  shall  appear.  If  no  such 
agent  appears  within  six  months  from  the  time  of  the 
arrest,  the  prisoner  may  be  discharged.  All  costs  or  ex- 
penses incurred  in  the  apprehending,  securing  and  trans- 
mitting such  fugitive  to  the  state  or  territory  making  such 
demand,  shall  be  paid  by  such  state  or  territory.*' 

These  provisions  constitute  the  law  applicable  to  the 
extradition  of  fugitives  from  justice,  and  all  that  the 
courts  can  do  on  habeas  corpus  proceedings  is  to  determine 
whether  the  conditions  prescribed  by  the  constitution  and 
laws  of  Congress  have  been  complied  with.  It  will  be 
observed  that  there  are  three  things  requisite  in  order  to 
authorize  the  executive  authority  of  a  state  to  extradite  a 
fugitive  from  justice,  and  they  are  these:  First,  the  ac- 
cused must  be  demanded  as  a  fugitive  from  justice  by  the 
executive  of  the  state  from  which  he  fled;  second,  such 
demand  must  be  accompanied  by  a  copy  of  an  indictment 
found,  or  an  affidavit  made,  before  a  magistrate  charging 
the  fugitive  with  having  committed  a  crime  in  the  demand- 
ing state;  and  third,  such  copy  of  the  indictment  or 
affidavit  must  be  certified  by  the  executive  of  the  demand- 
ing state  to  be  authentic  An  extradition  warrant,  in  order 
to  be  valid,  should  show  upon  its  face  a  compliance  with 
these  requisites  and  necessary  conditions.  In  this  instance 
the  warrant,  or  mandate,  issued  by  the  governor  of  this 
state,  recites : 

"  Whereas,  it  has  been  represented  to  me  by  His  Excel- 
lency Roger  Wolcott,  Governor  of  the  State  of  Massachu- 
setts, that  John  E.  Foye  stands  charged  in  said  state  with 
the  crime  of  corrupting  a  juror  by  giving  a  bribe  com- 
mitted in  the  County  of  Suffolk  in  said  state  and  is  a 
fugitive  from  the  justice  of  said  state  and  has  taken  refuge 
in  the  State  of  Washington ; 

And  whereas,  the  said  Governor  of  the  State  of  Massa- 
chusetts has  pursuant  to  the  constitution  and  laws  of  the 

17-21  WASB 


258  IN  BE  FOYE, 


Opinion  oi  the  Court  ^Akdkbs,  J.  [21  Wash. 

United  States  demanded  of  me  that  I  cause  the  said  John 
E.  Foye  to  be  arrested  and  delivered  to  Michael  J.  Mor- 
rissey,  agent  authorized  to  receive  him  into  their  custody 
and  convey  him  back  to  said  State  of  Massachusetts ; 

And,  whereas,  said  representation  and  demand  are  ac- 
companied by  affidavits,  complaint,  information,  indict- 
ment and  warrant  whereby  the  said  John  E.  Foye  is 
charged  with  the  said  crime  and  being  a  fugitive  from 
the  justice  of  the  said  state  and  having  taken  refuge  in 
the  state  of  Washington,  which  are  certified  by  said  Gov- 
ernor of  Massachusetts  to  be  duly  authenticated. 

Now,  therefore,  I,  J.  R.  Rogers,  Governor  of  the  State 
of  Washington,  do  hereby  authorize  and  empower  Michael 
J.  Morrissey,  the  agent  named  in  said  demand,  to  take  the 
said  John  E.  Foye  wherever  he  may  be  found  in  this  state, 
and  transfer  him  to  the  line  thereof  at  the  expense  of  the 
said  Commonwealth  of  Massachusetts. 

And  I  hereby  command  all  civil  officers  within  the  said 
State  of  Washington  to  afford  all  needful  assistance  for 
the  execution  of  this  warrant;"  etc. 

An  inspection  of  this  warrant  will  show  that  it  recites 
all  of  the  conditions  requisite  to  its  issuance,  and  the  ex- 
hibits accompanying  the  same,  and  set  forth  in  the  return, 
show  the  existence  of  every  fact  recited  in  the  warrant. 
In  fact  this  warrant  is  hardly  subject  to  criticism.  It  is 
substantially  similar  to  the  one  held  to  be  sufficient  in 
People  v.  Donohue,  84  N.  Y.  438 ;  and  none  of  its  recitals 
are  disputed  or  disproved  by  appellant. 

It  follows,  therefore,  that  appellant  is  not  illegally  re- 
strained of  his  liberty,  and  the  judgment  of  the  lower  court 
is  therefore  affirmed,  and  it  is  ordered  that  the  same  be 
forthwith  executed. 

GoBDON,  C.  J.,  and  Dunbar,  Fullebton  and  Reavis, 
JJ.,  concur. 
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[No.  8800.    Decided  June  19,  1899.]  ,^'    2^1 

'21    286f 

In  the  Matter  of  the  Application  of  W.  E.  Bakeb  for  a 
Writ  of  Habeas  Corpus, 

APPELZJLTE  JURISDICTION — ^HABEAS  CORPUS  PBOCEEDZITOS. 

An  appeal  lies  to  the  supreme  court  from  a  Judgment  remand- 
ing a  prisoner  on  habeas  corpus,  under  Bal.  Code,  fi  6500,  author- 
izing an  appeal  "in  any  action  or  proceeding,"  and  Bal.  Code, 
f  5739,  declaring  that  a  Judgment  in  a  special  proceeding  is  a 
final  determination  of  the  rights  of  the  parties  therein. 

HABEAS  CORPUS — ^ISSUE  IN  EXTRADITION  CASKS. 

Whether  a  crime  is  substantially  charged  by  an  indictment  of 
a  foreign  state  is  the  question  to  be  determined  in  habeas  corpus 
proceedings  in  an  extradition  case,  and  not  whether  the  indict- 
ment conforms  to  the  technical  rules  of  pleading  under  the  laws 
of  that  state. 

EXTRADITION — ^BBQUIBITION — ^NBCESSTTT  OF  SEAI^ 

A  prisoner  will  not  be  discharged  in  habeas  corpus  proceed- 
ings in  an  extradition  case,  because  the  seal  of  the  demanding 
state  was  not  attached  to  the  governor's  requisition,  where  it  was 
otherwise  correct  in  form  and  substance. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Obange  Jacobs,  Judga    Affirmed. 

John  F.  Dore  and  Solon  T.  Williams,  for  appellant. 
James  F.  McElroy,  John  B,  Hart  and  Walter  S,  Fulton, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andees,  J. — The  appellant,  Willard  E.  Baker,  peti- 
tioned the  superior  court  of  King  county  for  a  writ  of 
habeas  corpus,  alleging  therein  that  he  was  illegally  re- 
strained of  his  liberty  by  John  Doe,  whose  real  name  is 
John  R  McGarr,  the  cause  iind  pretense  of  said  restraint 
being  a  warrant  given  under  the  hand  of  a  justice  of  the, 
peace  in  and  for  Seattle  precinct,  in  King  county,  in  this 
«tate,  and  an  indictment  returned  by  the  grand  jury  of 
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Suffolk  county,  in  the  commonwealth  of  Massachusetts. 
The  writ  was  issued  as  prayed  for  and  service  thereof 
made  on  the  said  McGarr,  wlio,  upon  the  return  day  there- 
of, made  return  thereto  that  he  was  the  duly  appointed 
agent  of  the  state  of  Massachusetts  to  take  and  return  the 
petitioner  to  that  commonwealth  as  a  fugitive  from  justice ; 
tJiat  the  petitioner  had  committed  a  felony  in  that  state  ; 
that  a  grand  jury  of  the  county  of  Suffolk,  state  of  Massa- 
chusetts, duly  and  lawfully  returned  certain  indictments 
against  the  petitioner,  charging  him  with  said  offense ; 
that  the  governor  of  the  state  of  Massachusetts  in  due  form 
made  a  requisition  upon  the  governor  of  this  state  for  the 
arrest  and  rendition  of  the  xietitioner  to  the  respondent  as 
agent  of  the  state  of  Massachusetts,  and  duly  certified 
therein  to  the  authenticity  of  said  indictment;  that  the 
offense  charged  in  said  indictment  was  a  crime  against 
the  laws  of  Massachusetts.    As  a  part  of  said  return,  the 
respondent  produced  in  court  a  copy  of  said  indictment, 
of  the  requisition  issued  by  the  governor  of  Massachu* 
setts,  and  of  the  warrant  issued  by  the  governor  of  the 
state  of  Washington.    Upon  the  filing  of  the  return,  it  was 
stipulated,  by  and  between  the  petitioner  and  the  respond- 
ent, that  the  laws  of  Massachusetts  should  be  considered  in 
evidence  in  the  cause.  No  testimony  was  taken  at  the  hear- 
ing, but  the  petitioner  objected  to  the  sufficiency  of  the 
return  on  the  grounds,  (1)  that  said  return  is  vague,  in- 
definite and  uncertain,  and  does  not  contain  facts  suffi- 
cient to  warrant  the  detention  and  imprisonment  of  the 
petitioner;  (2)  that  the  said  return  does  not  constitute  a 
defense  to  the  allegations  set  forth  in  the  petition  by  said 
Willard  D.  Baker  in  the  above  entitled  case;  (3)  that  no 
legal  issue  is  made  in  the  return  to  the  writ  of  habeas 
corpus  herein,  and  that  said  writ  shows  upon  its  face 
that  the  extradition  of  the  said  Willard  D.  Saker  is  irr^- 
ular  and  not  in  conformity  with  the  requirements  of  the- 
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constitution  of  the  United  States,  the  acts  of  congress,  the 
laws  of  the  commonwealth  cf  Massachusetts  and  the  state 
of  Washington.  After  hearing  the  arguments  of  counsel 
and  duly  considering  the  same,  the  court  gave  judgment 
remanding  the  petitioner  to  the  custody  of  the  said  Mo- 
Garr,  and  fixed  his  bail  in  the  sum  of  $300  pending  the 
appeal.  The  respondent  moves  to  dismiss  the  appeal  taken 
by  the  petitioner,  on  the  ground  and  for  the  alleged  reason 
that,  under  the  laws  of  this  state,  no  appeal  can  be  taken 
from  an  order  of  the  lower  court  remanding  a  person  on  a 
^vrit  of  habeas  corpus.  It  is  conceded  by  the  learned  coun- 
eel  for  the  respondent  that  this  court  has  entertained  ap- 
peals from  judgments  upon  habeas  corpus  in  several  in- 
stances; (see  In  Re  Bojar,  7  Wash.  355,  35  Pac.  71; 
Lovell  V.  House  of  the  Oood  Shepherd,  9  Wash.  419,  37 
Pac.  660,  43  Am.  St  Eep.  839;  and  In  Re  Barhee, 
19  Wash.  306,  63  Pac.  155)  ;  but  they  nevertheless  con- 
tend that  the  question  has  not  heretofore  been  directly 
passed  upon  by  this  court,  and  that  no  provision  for  an 
appeal  is  found  in  the  statute  relating  to  habeas  corpus, 
and  that  therefore  no  appeal  can  be  taken  from  a  judgment 
m  such  proceedings  in  this  state.  While  it  is  true  that 
the  habeas  corpus  act  itself  does  not  provide  for  an  appeal, 
and  that  there  can  be  no  appeal  in  any  case  unless  author- 
i:<ed  by  law,  we  think  it  does  not  necessarily  follow  that 
tbere  can  be  no  appeal  in  cases  of  this  character.  As  was 
intimated  in  In  Re  Foye,  just  decided  by  this  court,  the 
statute  relative  to  appeals  to  the  supreme  court  of  this 
state  is  very  broad  and  comprehensive,  and  explicitly  de- 
clares that  an  appeal  may  be  taken  in  "any  action  or  pro- 
ceeding." Laws  1893,  p.  119  (Bal.  Code,  §  6500).  Our 
statute  further  provides  that  a  judgment  in  a  special  pro- 
ceeding is  a  final  determination  of  the  rights  of  the  parties 
therein.  Bal.  Code,  §  5739  (Laws  1895,  p.  115).  These 
provisions  we  think  are  clearly  applicable  to  this  case,  and 
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the  motion  to  dismiss  must  therefore  be  denied.     In  Re 
Foye,  ante,  p.  250. 

Upon  the  merits  of  the  case  little  need  be  said,  as  it  is 
only  necessary  to  determine  whether  the  provisions  of  the 
constitution  of  the  United  States  and  the  law  enacted  by 
Congress  to  carry  it  into  effect  have  been  complied  with  in 
this  instance.  The  warrant  of  extradition  recites  every 
fact  requisite,  under  art.  4,  §  2,  of  the  constitution  of  the 
United  States,  and  §  5278  of  the  Revised  Statutes  of  the 
United  States.  It  appears  from  the  warrant  of  the  gov- 
ernor of  this  state  that  the  governor  of  the  state  of  Massa- 
chusetts duly  demanded  of  the  governor  of  this  state  the 
delivery  of  the  appellant,  as  a  fugitive  from  justice  from 
the  state  of  Massachusetts,  to  the  respondent  McGarr; 
that  the  appellant  was  charged  with  the  crime  of  embez- 
zlement committed  in  the  county  of  Suffolk,  in  said  state, 
evidenced  by  a  copy  of  an  indictment  returned  by  a  grand 
jury  of  said  county  and  state,  duly  authenticated  by  the 
governor  of  the  state  of  Massachusetts.  The  indictment* 
u  copy  of  which  is  included  in  the  record  and  which  was 
attached  to  the  requisition  of  the  governor  of  Massachu- 
setts, clearly  charges  the  appellant  with  the  commission  of 
fh(.  crime  of  embezzlement  in  that  state.  With  the  guilt 
or  innocence  of  the  appellant  this  court,  of  course,  has  no 
concern.  The  question  here  is  whether  he  was  in  fact 
charged  with  a  crime  under  the  laws  of  Massachusetts.  It 
is  contended  by  the  learned  counsel  for  the  appellant  that 
the  indictment  is  insufficient,  in  that  it  is  too  vague  and 
uncertain  to  constitute  a  charge  of  crime,  and  especially 
the  crime  of  embezzlement  mentioned  in  the  extradition 
warrant.  The  statutes  of  Massachusetts  make  embezzle- 
ment a  crime  in  that  state,  and  provide,  among  other 
things,  that  "whoever  embezzles  .  .  .  money,  etc., 
shall  be  deemed  guilty  of  simple  larceny;"  and  an 
examination  of  the  indictment  in  question  discloses  that 
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the  lan^age  of  the  statute  has  been  carefully  pursued. 
Public  Statutes  of  Massachusetts,  ch.  203,  §  37.  Accord- 
ing to  the  averments  of  the  indictment,  the  appellant  is 
(*ortainly  charged  with  a  crime.  And  it  is  not  our  prov- 
ince to  determine  whether  or  not  the  indictment  con- 
forms to  the  technical  rules  of  pleading  under  the  law  of 
ifassachusetts,  but  only  to  ascertain  whether  a  crime  is 
substantially  charged.  That  appellant  is  a  fugitive  from 
justice  is  virtually  admitted  by  the  demurrer.  The  ob- 
jection is  made  by  the  appellant  that  it  does  not  appear 
from  the  record  that  the  seal  of  the  state  of  Massachusetts 
was  attached  to  the  governor's  requisition.  The  requisi- 
tion, being  correct  both  in  form  and  substance,  we  think  is 
suiBcient,  and  the  fact,  if  it  is  true,  that  the  seal  of  the 
state  was  not  attached  thereto  would  not  justify  the  dis- 
charge of  the  appellant.    Hibler  v.  State,  43  Tex.  197. 

We  think  there  is  no  merit  in  this  appeal,  and  the  judg- 
ment of  the  lower  court  is  fhei  ef ore  affirmed,  and  it  is  or- 
dered that  the  same  be  executed  without  further  delay. 

Gk)BDON,  C.  J.,  and  Dunbar^  Fulleeton  and  Rbavis, 
JJ.,  concur. 


[No.  326a.    Decided  June  20,  1899.] 

In  the  Matter  of  the  Application  of  Salfest  A.  Sylvester 
for  a  Writ  of  Habeas  Corpus, 

APPEALABLE  OBDEB — HABEAS  OOBPUS  PBOCEEDINOS. 

An  order  dismissing  an  application  for  a  writ  of  habeas  corpus 
and  remanding  tl^  petitioner  into  custody  is  appealable. 

HABEAS    COBPUS — ^PBOCEDUBB — ^PBODUCTION     OF    EXTBADFTION     PAPERS. 

One  having  the  custody  of  an  alleged  fugitive  from  justice  will 
not  be  compelled,  on  a  hearing  on  habeas  corpus,  to  produce  the 
papers  accompanying  the  requisition  of  the  governor  of  the 
demanding  state. 
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EXTBADmON — StJFFICIENCT  OF  WARRANT. 

An  extradition  warrant  constitutes  a  sufficient  authority  for 
an  arrest  and  extradition,  under  U.  S.  Rev.  St  §  5278.  where  it 
recites  a  demand  by  the  grovemor  of  another  state  for  the  rendi- 
tion of  the  prisoner  as  a  fugritiye  from  Justice,  accompanied  by 
affidavits,  complaint,  Information,  indictment  and  warrant,  from 
which  it  appears  that  he  is  charged  in  the  demanding  state  with 
embezzlement,  and  that  the  papers  accompanying  the  requisition 
were  duly  authenticated  by  the  governor  of  that  state. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Okanqe  Jacobs,  Judge.     Affirmed. 

R,  B.  Albertson  and  James  Hamilton  Lewis,  for  appel- 
lant. 

James  F.  McElroy,  John  B.  Hart  and  Walter  S.  Fulton, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant,  Salfest  A.  Sylvester,  sued 
out  a  writ  of  habeas  corpus  in  the  superior  court  of  King 
county,  whereby  he  sought  to  be  discharged  from  the  cus- 
tody of  Stener  S.  Wenaas.  The  cause  and  pretense  of  his 
arrest  and  detention  he  alleged  to  be  a  warrant  issued  by 
his  excellency,  John  R.  Rogers,  governor  of  the  state  of 
Washington,  without  first  having  the  governor  of  North 
Dakota  certify  that  an  affidavit,  if  one  has  been  made, 
stated  a  crime  and  was  correct  under  the  laws  of  said  state, 
and  that  no  indictment  or  affidavit  required  by  law  has 
been  found  or  made  in  North  Dakota.  He  further  alleged 
that  his  imprisonment  and  restraint  were  illegal,  because : 
First,  the  governor  of  North  Dakota  has  not  certified  that 
a  crime  is  charged;  second,  that  no  crime  has  been  or  is 
now  charged  or  evidenced  as  is  by  law  required ;  and,  third, 
that  the  governor's  warrant  does  not  state  facts  sufficient 
to  warrant  petitioner's  arrest  and  detention.  The  writ  was 
duly  served  upon  the  respondent,  who  thereupon  made 
return  thereto  that  he  was  the  duly  accredited  agent  of  the 
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state  of  North  Dakota ;  that  he  denies  that  said  petitioner 
was  or  is  unlawfully  restrained  of  his  liberty ;  admits  that 
the  said  petitioner  is  in  the  custody  and  control  of  the 
respondent ;  that  said  custody  is  in  all  things  legal  and  in 
accordance  with  the  constitution  and  laws  of  the  United 
States,  the  states  of  North  Dakota  and  Washington ;  that 
the  respondent,  as  agent  of  the  state  of  North  Dakota, 
holds  the  said  petitioner  in  his  custody  under  and  by 
virtue  of  a  warrant  for  the  arrest  and  extradition  of  said 
petitioner,  issued  by  his  excellency,  J.  R.  Rogers,  governor 
of  the  state  of  Washington,  a  copy  of  said  warrant  being 
hereto  attached  and  made  a  part  of  this  return,  the  original, 
nevertheless,  being  now  and  here  produced  in  court.  TJpon 
the  filing  of  this  return,  the  said  petitioner  moved  the  court 
to  require  the  respondent  to  incorporate  into,  and  make  a 
part  of,  his  return  the  representation  and  demand  of  the 
executive  of  North  Dakota  alleged  in  the  warrant  as  accom- 
panied by  affidavits,  complaint,  information,  warrant  and 
indictment,  so  that  said  return  should  set  forth  the  facts 
presented  to  the  governor  of  the  state  of  Washington  upon 
which  he  issued  his  warrant.  This  motion  was  denied  by 
the  court,  and  the  appellant  duly  excepted  to  the  ruling. 
Thereupon  the  appellant  interposed  a  demurrer  to  the 
return,  on  the  ground  that  the  same  did  not  state  facts 
sufficient  to  warrant  a  lawful  imprisonment  and  detention 
of  the  petitioner.  The  demurrer  was  overruled  by  the 
court,  and  an  exception  taken;  and  the  court  thereupon 
dismissed  the  writ  and  entered  an  order  fixing  the  bail  of 
appellant  in  the  sum  of  $500,  and  remanding  him  to  the 
custody  of  the  sheriff  of  King  county  until  said  bail  be 
given,  to  be  held  by  said  sheriff  at  the  expense  of  the  state 
of  North  Dakota.  From  the  judgment  and  orders  of  the 
court  the  petitioner  appeals. 

The  respondent  moves  to  dismiss  the  appeal  upon  the 
following  grounds:     (1)  A  failure  to  serve  and  file  briefs 
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within  the  statutory  time;  (2)  a  lack  of  diligence  in  the 
prosecution  of  the  appeal,  and  (3)  that  the  order  appealed 
from  is  not  an  appealable  order  and  that  the  court  has  no 
jurisdiction  to  entertain  the  appeal.  Under  the  circum- 
stances of  this  case,  we  think  there  is  no  substantial  merit 
in  the  first  two  grounds  of  the  motion,  and,  in  regard  to 
the  point  that  the  order  remanding  the  appellant  into 
custody  is  not  appealable  or  subject  to  review  by  this 
court,  the  case  of  In  re  Foye  and  that  of  In  re  Baker,  not 
yet  reported  {ante,  pp.  250,  259),  establish  the  law  of  this 
state  adversely  to  the  contention  of  the  respondent.  For 
the  reasons  given  more  at  large  in  those  cases,  the  motion 
to  dismiss  is  denied. 

Following  the  rule  laid  down  in  the  two  cases  above 
mentioned,  we  next  proceed  to  determine  the  merits  of 
this  case,  or,  in  other  words,  to  ascertain  whether,  in  fact^ 
the  appellant  is  and  was  illegally  restrained  of  his  liberty^ 
as  alleged  in  his  petition  for  the  writ  of  habeas  corpus. 
In  this  instance,  it  will  be  borne  in  mind,  the  papers 
accompanying  the  requisition  of  the  governor  of  North 
Dakota  were  not  produced  at  the  hearing  before  the 
superior  court,  and  we  are  therefore  necessarily  limited  te 
a  consideration  of  the  return  of  the  respondent  to  the  writ ; 
and  the  question  is,  does  the  return,  which  is  admitted  te 
be  true  by  appellant's  demurrer,  show  facts  sufficient  to 
authorize  the  arrest  and  extradition  of  the  appellant  under 
art.  4,  §  2,  of  the  constitution  of  the  United  States,  and 
§  5278  of  the  Revised  Statutes  of  the  United  States,  which 
provisions  constitute  the  law  governing  the  subject  of  inter- 
state extradition?  It  seems  to  be  the  established  law  in 
this  country  that  the  executive  authority  of  a  state,  upon 
whom  a  demand  has  been  made  by  the  executive  authority 
of  another  state  for  the  rendition  of  a  fugitive  from  justice, 
cannot  be  coerced  by  the  courts  to  produce  or  exhibit  the 
papers  accompanying  the  requisition  of  the  governor  of 
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the  demanding  state.  Church,  Habeas  Corpus,  §  480;' 
People  V.  Donohue,  84  X.  Y.  438.  And,  that  being  true, 
it  would  seem  logically  to  follow  that  one  having  the  cus- 
tody of  an  alleged  fugitive  from  justice  should  not  be 
obliged,  on  a  hearing  upon  habeas  corpus,  to  produce  such 
papers.  In  fact,  this  point  was  directly  raised  and  passed 
upon  adversely  to  the  contention  of  the  appellant  in  the 
Matter  of  Leary,  10  Benedict,  197  (6  Abb.  N.  C.  44). 
See,  also,  People  v.  Donohue,  84  N.  Y.  438.  The  execu- 
tive warrant  in  this  case  recites : 

"  Whereas  it  has  been  represented  to  me  by  His  Excel- 
lency Joseph  M.  Devine,  Governor  of  the  State  of  North 
Dakota,  that  Salfest  A.  Sylvester  stands  charged  in  said 
state  with  the  crime  of  embezzlement  committed  in  the 
County  of  Traill  in  said  state,  and  is  a  fugitive  from  the 
justice  of  said  state  and  has  taken  refuge  in  the  state  of 
Washington; 

And  whereas,  the  said  Governor  of  the  State  of  North 
Dakota  has,  pursuant  to  the  constitution  and  laws  of  the 
United  States,  demanded  of  me  that  I  cause  the  said  Sal- 
fest A.  Sylvester  to  be  arrested  and  delivered  to  Stener 
S.  Wenaas,  agents  authorized  to  receive  him  into  their 
custody  and  convey  him  back  to  said  state  of  North 
Dakota ; 

And  whereas,  said  representation  and  demand  are  ac- 
companied by  aflSdavits,  complaint,  information,  indict- 
ment and  warrant  whereby  the  said  Salfest  A.  Sylvester 
is  charged  with  the  said  crime  and  being  a  fugitive  from 
the  justice  of  said  state  and  having  taken  refuge  in  the 
state  of  Washington,  which  are  certified  by  said  governor 
of  North  Dakota  to  be  duly  authenticated. 

Now,  therefore,  I,  J.  R.  Rogers,  Governor  of  the  State 
of  Washington,  do  hereby  authorize  and  empower  Stener 
S.  Wenaas,  the  agent  named  in  said  demand,  to  take  the 
said  Salfest  A.  Sylvester  wherever  he  may  be  found  in  this 
state,  and  transfer  him  to  the  line  thereof  at  the  expense 
of  the  State  of  North  Dakota. 

And  I  hereby  command  all  civil  oiBcers  within  said 
state  of  Washington  to  aflFord  all  needful  assistance  for  the 
execution  of  this  warrant.      .      .      .  " 
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This  warrant,  as  we  have  before  observed,  was  made  a 
part  of  the  respondent's  return  to  the  writ,  and  appellant's 
•demurrer  admits  the  truth  of  all  of  its  material  allegations, 
and,  if  it  states  all  of  the  facts  required  by  the  constitution 
and  laws  of  the  United  States  to  authorize  the  arrest  of  a 
fugitive  from  justice,  then  the  arrest  and  detention  com- 
plained of  is  not  illegal,  and  appellant  ought  to  be  re- 
manded to  the  custody  of  the  respondent,  to  be  transported 
to  the  state  of  North  Dakota  to  answer  to  the  charge  there 
preferred  against  him.  An  examination  of  this  warrant 
will  show  a  compliance  with  all  the  conditions  prescribed 
by  §  5278  of  the  Eevised  Statutes  of  the  United  States. 
It  clearly  recites  a  demand  by  the  governor  of  the  state  of 
INorth  Dakota  for  the  rendition  of  appellant  as  a  fugitive 
from  justice  from  that  state ;  that  the  demand  was  accom- 
panied by  the  papers  therein  specified;  that  it  appears 
therefrom  that  appellant  is  charged  in  that  state  with  the 
crime  of  embezzlement  and  that  the  papers  accompanying 
the  requisition  were  duly  authenticated  by  the  governor 
of  the  said  state  of  North  Dakota.  None  of  the  recitals 
are  controverted  by  the  appellant,  and  we  think  the  war- 
rant constitutes  a  sufficient  authority  for  the  arrest  and 
extradition  of  the  appellant.  People  v.  Donohue,  supra; 
People  V.  Pinkerton,  77  N.  Y.  245 ;  Ex  Parte  Reggel,  114 
U.  S.  642  (5  Sup.  Ct.  1148)  ;  Roberts  v.  Beilly,  116  U.  S. 
60  (6  Sup.  Ct.  291)  ;  Church,  Habeas  Corpus  (2d  ed.), 
§  4:80]  Matter  of  Clark,  9  Wend.  212. 

The  judgment  and  order  of  the  lower  court  remanding 
the  appellant  was,  in  our  opinion,  correct  and  proper,  and 
it  is  therefore  affirmed ;  and  it  is  ordered  that  the  appellant 
be  delivered  to  the  respondent,  as  the  agent  of  North 
Dakota,  when  he  shall  appear,  and  that,  in  the  meantime, 
he  be  kept  in  the  custody  of  the  sheriff  of  King  county,  at 
the  expense  of  said  state. 

Gordon,  C.  J.,  and  Fullebton,  Dunbab  and  Reavis, 
JJ.,  concur. 
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[No.  3266.    Decided  June  20.  1899.] 

Thb  State  of  Washington,  Respondent,  v.  William   %&     v 
GusE,  Appellant. 

PQUrUBT — ^IKFOBMATION — BUFTICIENOT  OF  AVKBHENT8. 

An  information  charging  a  person  with  perjury  in  having 
testified  falsely  on  a  trial  for  the  theft  of  cattle  that  he  saw 
defendant  purchase  the  cattle  is  demurrable,  when  it  does  not 
allege  that  he  stated  from  whom  defendant  purchased,  and  when 
the  information  makes  the  materiality  of  the  inquiry  consist  in 
whether  the  defendant  in  the  larceny  case  purchased  the  cattle  in 
question  from  a  specified  person  on  a  certain  day,  or  at  all. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Bbents,  Judge.    Reversed. 

William  H.  Upton,  H.  8.  Blandford  and  Oeorge  T. 
Thompson,  for  appellant. 
Oscar  Cain,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

FuLLEETON,  J. — The  appellant  was  tried  and  convicted 
for  the  crime  of  perjury,  upon  an  information,  the  charg- , 
ing  part  of  which  is  as  follows : 

"  William  Guse  is  accused  by  the  prosecuting  attorney 
of  the  county  of  Walla  Walla,  State  of  Washington,  by 
this  information  of  the  crime  of  perjury,  committed  as 
follows,  to-wit:  Said  William  Guse,  on  the  13th  day  of 
October,  1898,  in  the  county  of  Walla  Walla,  aforesaid, 
then  and  there  being  before  the  superior  court  of  the  state 
of  Washington  in  and  for  the  county  of  Walla  Walla,  in 
a  certain  action,  wherein  the  state  of  Washington  was 
plaintiff,  and  one  Reinhold  Harras,  was  defendant,  in 
which  action  said  Reinhold  Harras,  by  information  duly 
verified,  was  charged  with  having  stolen  certain  neat  cattle 
from  one  J.  E.  Kirkland,  in  said  county  on  the  24th  day 
of  July,  1898,  the  said  William  Guse,  was  then  and  there 
sworn  in  due  form  of  law  by  J.  E.  MuUenix,  Clerk  of  the 
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Superior  Court  for  the  state  of  Washington,  in  and  for 
Walla  Walla  county;  that  the  evidence  he,  the  said  Wil- 
liam Guse  would  give  in  the  aforesaid  action  then  pend- 
ing in  said  court  between  the  state  of  Washington  and  the 
said  Reinhold  Harras  would  be  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  in  the  said  action  wherein  the 
State  of  Washington  was  plaintiff  and  the  aforesaid  Rein- 
hold  Harras  was  the  defendant,  said  Harras  was  duly 
sworn  by  said  J.  E.  Mullenix,  Clerk  of  said  Court  as  afore- 
said, as  a  witness  on  his  own  behalf  to  testify  the  truth, 
the  whole  truth  and  nothing  but  the  truth  concerning  the 
matters  then  in  issue  between  the  state  of  Washington  and 
said  Harras,  and  after  being  so  sworn,  said  Harras  upon 
the  trial  of  said  action  testified  that  he,  said  Keinhold 
Harras  on  the  23rd  day  of  July,  1898,  at  about  the  hour 
of  half  past  7  o'clock  of  said  day,  bought  said  neat  cattle 
which  in  said  information  he,  the  said  Reinhold  Harras 
was  charged  with  having  stolen,  from  one  Macey,  and  said 
Harras  further  testified  he  bought  said  cattle  from  said 
Macey  near  the  residence  of  said  William  Guse,  where- 
upon it  then  and  there  became  and  was  a  material  question 
in  the  aforesaid  action  then  and  there  pending  before  said 
Superior  Court  whether  said  Reinhold  Harras  on  the  said 
23rd  day  of  July,  1898,  purchased  said  neat  cattle  from  said 
Macey,  as  testified  to  by  said  Harras,  and  it  then  and  there 
became  and  was  a  question  material  in  said  action  then 
pending  in  the  Superior  Court,  whether  said  Reinhold 
HarraSj  purchased  said  neat  cattle  from  said  Macey  on  the 
23rd  day  of  July,  1898,  or  at  all,  as  testified  to  by  him, 
and  to  this  the  said  William  Guse,  upon  the  trial  of  said 
action,  feloniously,  wilfully  and  contrary  to  the  aforesaid 
oath  administered  to  him  as  aforesaid  and  after  he  had 
been  sworn  as  aforesaid,  and  then  and  there  knowing  the 
testimony  so  given  by  him  to  be  false,  did  then  and  there 
in  the  trial  of  said  action,  testify  that  he,  the  said  William 
Guse  was  present  at  or  near  the  residence  of  said  William 
Guse  on  the  evening  of  July  23rd,  1898,  and  saw  him,  the 
said  Harras,  at  or  near  the  residence  of  said  William  Guse 
at  said  time,  and  saw  him,  the  said  Reinhold  Harras  pur- 
chase the  said  neat  cattle  in  question,  at  the  time  and  place 
as  testified  to  as  aforesaid  by  said  Harras,  whereas  in 
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truth  and  in  fact,  as  the  said  William  Guse  then  and  there 
well  knew  he,  the  said  Reinhold  Harras  was  not  on  the 
evening  of  July  23rd,  1898,  or  at  any  time  on  said  day 
at  or  near  the  residence  of  said  William  Guse,  and  did  not 
on  said  day,  at  or  near  the  residence  of  said  William  Guse, 
or  at  all  purchase  the  said  cattle  in  question  from  said 
Macey,  as  testified  to  by  said  Harras,  and  he,  the  said 
William  Guse,  did  not  on  the  23rd  day  of  July,  1898,  at 
the  time  and  place  testified  to  by  him,  or  at  any  time  or 
place  at  all,  see  the  said  Reinhold  Harras  purchase  the  said 
cattle  in  question  from  said  Macey  or  anyone,  contrary  to 
the  form,  force  and  effect  of  the  statutes  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Washington." 

The  appellant  seasonably  demurred  on  the  ground  that 
the  information  did  not  state  facts  suiBcient  to  constitute 
a  crime,  and  he  urges  this  objection  in  this  court. 

We  think  the  demurrer  should  have  been  sustained.  The 
statute  (§  7185,  Bal.  Code)  enacts,  that 

"  Every  person  who,  having  taken  an  oath  that  he  will 
testify,  declare,  depose,  or  certify  truly  before  any  compe- 
tent tribunal,  ofiicer  or  person  in  any  of  the  cases  in  which 
such  oath  may  by  law  be  administered,  wilfully  and  con- 
trary to  such  oath,  states  as  true  any  material  matter  which 
he  Imows  to  be  false,  is  guilty  of  perjury." 

Under  this  statute,  as  at  common  law,  the  materiality 
of  the  false  testimony  alleged  to  have  been  given  is  an 
essential  element  in  the  crime  of  perjury,  and  conse- 
quently, it  must  be  averred  in  the  information  that  the 
false  testimony  was  material  to  the  issue  or  point  of 
inquiry.  The  pleader  in  making  the  averment  may  say 
directly  it  was  thus  material,  or  may  set  out  facts  from 
which  its  materiality  will  appear,  but  it  is  necessary  that 
it  be  alleged  in  one  form  or  the  other.  Here  the  pleader 
has  adopted  the  former  method,  and  has  alleged  directly 
what  the  material  inquiry  was.  It  is  alleged,  it  will  be 
noticed,  that  this  material  inquiry  was  whether  Harras 
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had  purchased  the  cattle  in  question  from  Macej  on  a 
certain  date,  or  had  purchased  the  cattle  from  Macey  at 
all;  thus  making  the  purchase  from  Macey  the  only 
material  inquiry.  The  appellant,  it  is  alleged,  falsely  tes- 
tified that  he  saw  Harras  purchase  the  cattle,  but  it  is  not 
alleged  that  he  falsely  testified  that  he  saw  Harras  pur- 
chase the  cattle  from  Macey.  The  purchase  from  Macey 
being  the  material  inquiry,  it  is  clear  that  the  appellant 
cannot  be  convicted  for  falsely  testifying  merely  that  he 
saw  Harras  purchase  the  cattle,  because  that  statement  is 
not  alleged  to  be  material.  On  the  other  hand,  evidence 
cannot  be  admitted  to  show  that  appellant  falsely  testified 
that  he  saw  Harras  purchase  the  cattle  from  Macey,  be- 
cause it  is  not  alleged  that  he  so  testified. 

"  If  the  allegation  of  materiality  in  the  indictment  is 
not  sufficiently  broad  to  cover  the  facts  sworn  to  by  the 
defendant,  it  is  just  the  same  as  if  the  indictment  con- 
tained no  allegation  of  the  facts  sworn  to  at  all."  Weathers 
V,  State,  2  Blackf .  278 ;  Smith  v.  State,  1  Tex.  App.  620. 

Another  question  suggests  itself.  The  statute  (supra) 
makes  that  perjury  where  a  person  "having  taken  an  oath 
that  he  will  testify  .  .  .  truly,  •  .  .  wil- 
fully and  contrary  to  such  oath  states  as  true  snj  material 
matter  which  he  knows  to  be  false."  The  averment  here 
is  that  the  appellant  having  taken  an  oath  to  testify  truly, 
and  "knowing  the  testimony  ...  to  be  false,  did 
then  and  there  testify  that  he  .  .  .  was  present," 
etc.,  without  alleging  that  he  testified  or  stated  "as  true," 
the  false  matter  imputed  to  him,  nor  are  other  words  used 
which  convey  the  same  meaning.  Bal.  Code,  §  6849.  It 
would  seem  that  the  statute  has  changed  the  common-law 
definition  of  perjury  in  this  particular,  and  that  it  should 
be  covered  by  proper  averments.  2  Bishop,  New  Crim- 
inal Procedure,  §  926. 
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The  judgment  of  the  lower  court  is  reveraed,  and  the 
cause  remanded  with  instructions  to  quash  the  information. 

QoBDON,  C.  J.,  and  Dunbar,  Anders  and  Reavis,  JJ., 
concur. 


[No.  3066.    Decided  June  21,  1899.] 

M.  W.  Tipton  et  ah.  Respondents,  v.  W.  M.  Mabtzell 
et  ah.  Appellants. 

LEVY— WHAT  PBOPEBTT  SUBJECT — GROWING  CHOPS. 

A  growing  crop  planted  by  a  tenant,  under  a  contract  with  his 
landlord  to  properly  care  for  and  harvest  the  crop  and  deliver  to 
the  latter  one-third  of  the  product,  is  not  subject  to  the  levy  of  an 
execution. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
William  McDonald,  Judge.     Affirmed. 

R.  G.  Blair,  for  appellants : 

A  growing  crop  of  grain,  owned  by  and  in  the  possession 
of  a  tenant,  is  subject  to  levy  and  sale  on  execution  against 
him.  Policy  v.  Johnson,  23  L.  R.  A.  258;  Kingsley  v. 
Holbrook,  45  N.  H.  313  (86  Am.  Dec.  173) ;  Crine  v. 
Tifts,  65  Ga.  644 ;  Adams  v.  Tanner,  5  Ala.  740 ;  Favorite 
V.  Deardorff,  84  Ind.  555 ;  McKenzie  v,  Lampley,  81  Ala. 
526;  Davis  v.  McFarlane,  37  Cal.  634  (99  Am.  Dec. 
340)  ;  Raventas  v.  Oreen,  57  Cal.  254 ;  Ayers  v.  Hawk,  11 
Atl.  744;  Schell  v.  Simon,  66  Cal.  264. 

Trimble  £  Pattison,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Upon  a  judgment  in  favor  of  appellant 
Martzell  against  respondents,  appellant  Sims,  as  sheriff, 
attempted  to  levy  upon  an  immature  growing  crop  of  about 
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240  acres  of  wheat,  on  the  10th  of  May,  1898.  The  wheat 
could  not  be  ripe  for  harvest  until  September  following. 
Hespondents  planted  the  crop  of  wheat  under  a  contract 
with  the  owner  of  the  land,  by  which  they  were  to  properly 
care  for  and  harvest  the  crop  and  deliver  to  the  owner  one- 
third  of  all  the  grain  harvested  upon  the  premises.  Re- 
spondents commenced  this  action  to  restrain  appellants 
from  selling  the  crop  of  grain.  Appellants  filed  a  general 
demurrer  to  the  complaint,  which  was  overruled,  and  they 
appealed  from  the  order. 

The  question  presented  is  whether  the  growing  crop  of 
wheat  owned  by  the  tenants  imder  the  terms  stated  is  sub- 
ject to  levy  and  sale.  It  is  maintained  by  counsel  for 
appellants  that,  at  common  law,  growing  crops,  the  result 
of  annual  cultivation  and  labor, — fructus  industriales, 
— are  personal  property,  while  those  that  are  the  natural 
and  spontaneous  growth  of  the  land, — fructus  naturales, — 
are  realty ;  and  a  number  of  authorities  are  cited  to  sustain 
the  proposition.  The  leading  case  cited  by  counsel  is  that 
of  Polley  V.  Johnson^  from  the  supreme  court  of  Kansas, 
23  L.  R.  A.  258  (52  Kan.  478,  35  Pac.  8).  The  Kansas 
statute  (Gen.  Stat.  1889,  par.  2824),  provided: 

"  The  emblements  or  annual  crops  raised  by  labor,  and 
whether  severed  or  not  from  the  land  of  the  deceased  at 
the  time  of  his  death,  shall  be  assets  in  the  hands  of  the 
executor  or  administrator,  and  shall  be  included  in  the 
inventory." 

Paragraph  2825  provided: 

"  The  executor  or  administrator,  or  the  person  to  whom 
he  may  sell  such  emblements,  may,  at  all  reasonable  times, 
enter  upon  the  lands  to  cultivate,  sever  and  gather  the 
same." 

Paragraph  5008,  part  of  the  procedure  before  justices 
of  the  peace,  provides : 


TIPTON  T.  MABTZELL.  275 

June,  1899.  ]  Opinion  of  the  Court  —  Reatib,  J. 

"  In  all  cases  where  any  lands  may  have  been  let,  reserv- 
ing rent  in  kind,  and  when  the  crops  or  emblements  grow- 
ing or  grown  thereon  shall  be  levied  on  or  attached  by 
virtue  of  any  execution,  attachment  or  other  process 
against  the  landlord  or  tenant,  the  interest  of  such  land- 
lord or  tenant  against  whom  such  process  was  not  issued, 
shall  not  be  affected  thereby;  but  the  same  may  be  sold, 
subject  to  the  claim  or  interest  of  the  landlord  or  tenant 
against  whom  such  process  did  not  issue." 

The  court  observes  that,  while  these  sections  do  not  reach 
the  case,  they  show  a  recognition  of  what  they  regard  as 
the  settled  doctrine  of  common  law, — ^that  such  growing 
crops  are  personal  property  subject  to  sale  on  execution 
for  the  debts  of  the  owner, — and  determine  the  cause  with 
the  observation: 

"However  much  we  may  disapprove  of  the  policy  of 
the  law,  we  are  constrained  to  hold  that  the  growing  wheat 
attached  in  this  case  was  subject  to  levy." 

Based  upon  the  rule  that  at  common  law  the  growing 
crop  passed  to  the  administrator,  many  cases  are  found 
aflBrming  the  validity  of  such  levy  under  an  execution  as 
upon  personal  property.  In  some  of  the  states  provision 
is  made  to  extend  the  lien  of  the  texecution  until  an  imma- 
ture crop  is  ready  for  harvest,  and  in  other  states  the  levy 
upon  a  growing  crop  is  permitted  by  statute.  The  only 
statute  that  has  been  called  to  our  attention  upon  the  sub- 
ject of  growing  crops  is  §  1646,  1  Hill's  Code,  which 
authorizes  a  chattel  mortgage  upon  them.  An  execution 
does  not  create  a  lien  for  an  indefinite  period,  or  any 
period  beyond  its  life.  Section  469,  2  Hill's  Code,  re- 
quires an  execution  to  be  returned  within  sixty  days.  In 
EUUhorpe  v,  Reide^h  71  Iowa,  315  (32  N.  W.  238),  it 
was  determined  that  an  execution,  could  not  be  levied 
upon  immature  growing  crops.     The  court  observed : 

"  The  whole  proceeding  was  on  the  theory  that  the  crops 
were  personal  property,  and  could  be  levied  on  and  sold 
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as  such.  But  while  they  remained  immature  and  were 
being  nurtured  by  the  soil,  they  were  attached  to  and  con- 
stituted part  of  the  realty.  They  could  no  more  be  levied 
upon  and  sold  on  execution  as  personalty  than  could  the- 
trees  growing  upon  the  premises." 

And  a  number  of  former  decisions  of  the  court  are  cited 
in  support  of  its  conclusion.  It  has  been  well  observed 
that  the  value  of  the  growing  crop  depends  upon  the  soil 
for  its  nourishment  and  support,  and,  if  disconnected  at 
once,  as  in  this  case,  would  be  nothing,  and  levy  and  sale- 
usually  oflFers  but  little  return  to  the  creditor,  while  it  is- 
oftentimes  serious  loss  to  the  debtor. 

In  Penhallow  v.  Dwight,  7  Mass.  34  (5  Am.  Dec.  21)^ 
an  entry  and  levy  upon  a  crop  of  com  fully  ripe  and  fit 
to  be  gathered  was  sustained  upon  the  ground  that  the* 
crop  was  fully  ripe  and  in  a  proper  state  to  be  gathered ; 
but  the  court  observed: 

"An  entry,  for  the  purpose  of  taking  unripe  com,  or 
other  produce  which  would  yield  nothing,  but  in  fact  be 
wasted  and  destroyed,  by  the  very  act  of  severing  it  from* 
the  soil,  would  not  be  protected  by  this  decision." 

But  in  the  case  at  bar  there  was  an  existing  contract 
between  the  landlord  and  the  respondents  that  they  would 
properly  take  care  of  the  growing  grain,  and  harvest  and 
deliver  one-third  of  the  product  to  the  landlord.  In  a 
contract  of  this  nature  the  landlord  depends  on  the  char- 
acter and  skill  of  the  lessee,  and  it  would  seem  to  be  per- 
sonal and  not  assignable.  It  was  said  by  the  supreme  court 
of  Michigan,  in  Randall  v.  Chubb,  46  Mich.  311  (9  N.  W. 
429,  41  Am.  Kep.  165) : 

"  The  very  nature  and  character  of  the  lease  or  agree- 
ment shows  that  it  was  a  personal  one  to  the  defendant, 
and  could  not  be  assigned  by  him  to  a  third  parly  without 
the  consent  of  his  lessor.  The  rent  or  share  which  the- 
latter  would  receive  must  depend  very  much  upon  the 
character  of  the  lessee,  and  the  latter  could  not  place  a: 
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party  in  possession  of  the  premises  who  might  not  be  a 
good  husbandman,  and  who  might  not  be  able  to  carry  on 
the  farm  operations  in  a  good,  careful  and  proper  manner. 
Under  such  a  lease  the  landlord  has  a  right  to  choose  his 
tenant,  and  he  may  be  willing  to  lease  upon  shares  to  one 
man,  and  yet  be  wholly  unwilling  to  let  another  have 
possession  upon  any  terms." 

It  is  evident  that,  if  a  sale  of  the  crop  were  permitted 
within  the  life  of  the  execution,  the  agreement  by  which 
the  landlord  was  entitled  to  have  the  lessees  give  their  per- 
sonal care  and  attention  to  the  growing  crop  would  be 
abrogated,  and  the  process  would  substitute  the  purchaser 
at  execution  sale  as  one  of  the  parties  to  the  lease.  It  may 
also  be  observed  that,  under  our  law,  the  administrator 
takes  possession  of  the  realty,  and  that  the  proceeds  of  its 
products  may  be  used  in  payment  of  the  debts  of  the  de- 
ceased, as  well  as  the  proceeds  from  the  realty. 

We  conclude  that  the  crop,  under  the  facts  shown  here, 
was  not  subject  to  the  levy  of  the  execution,  and  the  judg- 
ment of  the  superior  court  is  affirmed. 

GoBDON,  C.  J.,  and  Dunbae,  Anders  and  Fullekton, 
JJ.,  concur. 


LNo.  8126.    Decided  June  22,  IBM.] 

J.  W.  Offield,  Respondent,  v.  Benjamin  Ish  et  al.. 
Appellants. 

WATCBS — WRIGHTS  BY  AFPSOPBIATION — ^IBBIOATION. 

Appropriation  of  water  for  irrigation  consists  in  the  intention, 
accompanied  by  reasonable  diligence,  to  use  the  water  for  the  pur- 
poses originally  contemplated  at  the  time  of  its  diversion. 

8AMK— CUSTOM  OV  ACQUISmON. 

The  custom  of  the  acquisition  of  the  right  to  water  for  use  in 
irrigation  existed  upon  public  lands  of  the  United  States  in  1877. 
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SAME— LOCATION  OF  STREAM — POIITT  OF  DIVEESIOl?— EFFECT  OW  BIGHTS. 

The  right  of  appropriation  of  water  for  irrigation  is  not  con- 
trolled hy  the  location  of  the  stream  with  reference  to  the  prem- 
ises which  are  irrigated,  or  by  the  change  from  time  to  time  of  the 
point  of  diversion. 

Appeal  from  Superior  Court,  Garfield  County. — ^Hon. 
Mabk  a.  Fulleeton,  Judge  pro  tern.    Affirmed. 

M.  F.  Oose  and  Oose  &  KuyTeendall,  for  appellants. 

S.  O.  Cosgrove,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — Suit  to  enjoin  the  diversion  of  water.  In 
November,  1877,  respondent  settled  upon  the  lands  de- 
scribed in  the  complaint  and  received  a  patent  therefor  in 
February,  1882.  A  stream  of  water,  formed  from  con- 
fluent springs,  flowed  across  the  premises,  entering  from 
the  south  side  thereof  and  running  thence  in  a  northerly 
direction  to  the  Snake  river,  on  the  northern  boundary  of 
said  premises.  Appellants  severally  occupy  premises  fur- 
ther up  the  stream,  and  through  which  it  flows.  Appel- 
lants' grantor  settled  on  premises,  upon  which  they  have 
been  diverting  the  waters  of  the  stream,  in  the  autumn  of 
1881,  as  a  pre-emption  claim,  and  received  a  patent  there- 
for in  June,  1884.  Appellant  Benjamin  Ish  is  the  owner 
in  fee,  and  the  other  appellants  are  his  tenants-  The 
springs  which  are  the  source  of  the  stream  are  situated 
southwesterly  from  appellants'  premises,  and  flow  north- 
erly through  the  same  to  and  through  respondent's  prem- 
ises, and  this  stream  is  the  only  one  touching  any  of  the 
lands  in  question  except  Snake  river,  which  flows  along 
the  north  side  of  respondent's  premises.  Appellants  have 
no  water  except  said  stream.  Portions  of  the  lands  of 
appellants  are  adapted  to  the  growth  of  fruits,  vegetables 
and  berries,  and  require  irrigation,  and  so  do  the  premises 
of  the  respondent.  The  superior  court  made  the  following 
finding: 
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"  That  in  the  spring  of  1878  the  plaintiff  appropriated 
all  the  water  of  the  stream  above  described  by  the  means 
of  the  ditch,  the  head  of  which  was  on  the  above  described 
lands  and  premises  settled  by  the  plaintiff,  and  conveyed 
said  water  over  and  across  said  premises  by  means  of  said 
ditch  and  used  the  same  for  the  purpose  of  irrigating  the 
grounds  preparatory  to  planting  orchard  trees  afterward 
planted  by  him  on  said  land;  that  said  plaintiff  planted 
during  the  spring  of  said  year  2200  trees,  and  all  of  the 
water  flowing  down  said  stream  was  conducted  through 
said  ditch  and  used  in  preparing  the  soil  for  planting  and 
for  irrigating  said  trees  after  the  same  were  planted  during 
the  irrigating  season  during  the  year  of  1878,  to-wit: 
During  the  months  of  March,  April,  May,  June,  July, 
August  and  September;  that  the  use  to  which  plaintiff 
applied  said  water  was  a  beneficial  use  and  the  whole  of 
the  water  was  necessary  for  the  proper  care  and  cultiva- 
tion of  the  orchard  by  him  planted  during  the  said  season ; 
and  continuously  since  said  time  the  plaintiff  and  his 
said  grantors  have  gradually  enlarged  said  orchard ;  and 
ever  since  the  year  of  1878  the  whole  of  the  water  of  said 
stream  has  been  required  and  actually  used  in  the  neces- 
sary and  proper  cultivation  and  irrigation  of  said  orchard ; 
during  the  irrigating  season  aforesaid,  and  at  the  time  of 
the  attempted  diversion  or  diversions  as  hereinafter  men- 
tioned the  whole  of  the  water  flowing  down  said  stream 
was  actually  appropriated  and  used  by  the  plaintiff  in 
irrigating  and  carrying  forward  his  orchard;  and  said 
waters  were  during  all  the  said  time  and  are  now  applied 
by  the  plaintiff  to  a  beneficial  use." 

And  also  found  that  appellants  used  a  small  quantity  of 
water  from  said  stream  in  the  year  1881  for  irrigating  a 
small  garden,  but  that  not  a  sufficient  amoimt  of  water 
was  used  to  perceptibly  diminish  the  flow  of  water  below, 
and  that  no  water  was  used  for  irrigating  purposes  there- 
after by  appellants  until  the  year  1891,  at  which  time  he 
used  a  small  amount  of  the  water  of  the  stream  for  irriga- 
ting the  garden,  but  that  it  did  not  perceptibly  diminish 
the  flow  of  the  water  below ;  that  appellants,  in  the  year 
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1895,  built  a  dam  across  the  channel  of  one  of  the  branches 
of  the  stream  above  the  lands  of  respondent,  and  thereby 
caused  a  part  of  the  waters  to  flow  out  of  its  natural 
channel  away  from  the  lands  of  the  plaintiff,  and  appro- 
priated the  water  to  their  own  use  for  irrigating  purposes, 
and  that  in  the  month  of  July,  1896,  appellants  wrong- 
fully, and  without  the  consent  of  the  plaintiff,  built  a  dam 
across  one  of  the  branches  of  the  stream  above  the  lands 
and  premises  of  the  plaintiff,  and  diverted  the  waters  of 
said  branch  from  its  natural  channel  and  used  it  for  irri- 
gating purposes;  that  before  the  commencement  of  the 
action,  respondent  demanded  of  appellants  that  they  re- 
move the  dam  and  permit  the  waters  to  flow  freely  and 
unobstructed,  but  appellants  refused  to  remove  such  dam 
and  declared  it  their  purpose  to  divert  water  from  such 
stream  for  irrigating  purposes  upon  their  premises.  Coun- 
sel for  appellants  excepted  to  the  finding  of  appropriation 
made  by  respondent  as  not  supported  by  the  testimony, 
but,  after  a  careful  examination  of  the  testimony,  we  are 
satisfied  with  the  conclusion  of  the  superior  court.  Re- 
spondent, in  November,  1877,  settled  upon  the  premises 
afterwards  patented  to  him.  In  the  spring  following  he 
planted  a  large  orchard  and  evinced  his  intention  to  appro- 
priate the  water  for  irrigating  purposes  by  posting  notices 
claiming  the  same,  and  we  think  he  continued  with  reason- 
able diligence  thereafter  to  apply  the  water  to  beneficial 
use.  He  had  something  over  120  acres  of  land.  It  appears 
that  all  the  water  of  the  stream  was  necessary  for  the  uses 
to  which  the  land  was  put.  It  was  arid  and  required  irri- 
gation. He  continued  from  year  to  year  to  improve  the 
premises,  put  out  more  fruit  trees  and  cultivated  more  of 
the  land,  as  is  usually  done  by  farmers  in  improving  new 
land.  Appropriation  of  water  consists  in  the  intention, 
accompanied  by  reasonable  diligence,  to  use  the  water  for 
the  purposes  originally  contemplated  at  the  time  of  its 
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diversion.  At  the  time  respondent  settled  upon  these 
premises  and  appropriated  the  water  for  use  in  irrigation 
thereon,  all  the  lands  upon  the  stream,  from  its  source  to 
its  confluence  with  the  Snake  river,  were  public  lands  of 
the  United  States.  The  custom  of  the  acquisition  of  the 
right  to  water  for  use  in  irrigation  existed  here  upon 
public  lands  of  the  United  States  at  the  time  respondent 
settled  upon  his  premises.  Thorpe  v,  Tenem  Ditch  Co., 
1  Wash.  566  (20  Pac.  588)  ;  Ellis  v.  Pomeroy  Improve- 
ment Co.,  1  Wash.  572  (21  Pac.  27) ;  Oeddis  v.  Parrish, 
1  Wash.  587  (21  Pac.  314). 

The  fact  appearing  that  respondent  first  diverted  the 
water  from  the  stream  where  it  ran  through  his  own  prem- 
ises does  not  militate  against  his  appropriation.  The  right 
of  appropriation,  as  defined  by  the  best  authorities,  is  not 
controlled  by  the  location  of  the  stream  with  reference  to 
the  premises  which  are  irrigated;  and  the  further  fact 
that  the  point  of  diversion  may  have  been  at  times  changed 
does  not  affect  the  right  The  right  to  use  the  water  is 
the  essence  of  appropriation;  the  means  by  which  it  is 
done  are  incidental.  These  considerations  being  decisive 
of  the  case,  other  questions  discussed  relative  to  the  claim 
of  right  by  prescription  and  the  principles  controlling  the 
same,  and  the  distribution  of  water  among  equal  riparian 
owners,  are  immaterial  here. 

The  judgment  of  the  superior  court  is  afiirmed. 

GoBDON,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 
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[No.  3127.    Decided  June  22.  1899.] 

John    Langston    et   ux..   Respondents,    v.    Ferdinand- 
Ephbiam  et  ah.  Appellants. 

REVIEW  ON  APPEAL — GRANT  OF  NEW  TRIAL — ^ABUSE  OF  DISCRETION. 

An  order  of  the  superior  court  granting  a  motion  for  a  new 
trial,  hased  upon  the  statutory  grounds  therefor,  will  not  b& 
reviewed  on  appeal,  except  where  there  is  an  apparent  abuse  of 
discretion. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

Emmons  &  Emmons  and  Vince  H.  Fdben,  for  appel- 
lants. 

Smith  £  Cole  and  Donworth  &  Howe,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — ^Appeal  from  an  order  of  the  superior  court 
of  King  county  granting  a  new  trial  of  the  action.  The 
motion  for  a  new  trial  was  based  upon  the  following- 
grounds:  (1)  Insufficiency  of  the  evidence  to  justify  the 
verdict,  and  that  it  is  against  law;  and  (2)  error  in  law 
occurring  at  the  trial  and  excepted  to  at  the  time  by  the 
plaintiffs. 

The  action  was  commenced  to  recover  the  possession  of 
the  premises  described  in  the  complaint,  under  the  third 
subdivision  of  §  5527,  Bal.  Code.  It  appears  to  have  been 
shown  at  the  trial  that  defendants  were  in  default  one  year 
in  the  payment  of  rent ;  that  they  went  into  possession  on 
June  22,  1889,  imder  the  terms  of  a  lease  with  plaintiffs. 
The  term  mentioned  in  the  lease  was  twenty  years,  with 
monthly  rent  reserved.  On  January  27,  1898,  plaintiffs 
gave  defendants  written  notice  to  quit  or  pay  rent.  The 
rent  then  due  was  $1,950.     Defendants  denied  that  they 
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were  indebted  for  the  rent  alleged;  denied  the  service  of 
the  notice  or  that  they  were  unlawfully  detaining  the 
premises.  Defendants  also  set  up  that  after  they  went 
into  possession,  they  were  permanently  ousted  by  the 
plaintiffs  from  a  portion  of  the  premises,  to  their  damage. 
And,  for  a  second  affirmative  defense  defendants  set  up 
that  after  making  the  lease,  and  in  October,  1894,  the 
plaintiffs  sold,  assigned  and  transferred  the  lease  to  one 
Palmer,  and  all  the  rents,  issues  and  profits  thereof,  which 
assignment  was  duly  recorded,  and  that  Palmer  was  still 
the  owner  thereof.  It  appeared  at  the  trial  that  plaintiffs 
introduced  in  evidence  a  re-assignment  of  the  lease  from 
Palmer  to  themselves,  to  the  introduction  of  which  testi- 
mony defendants  objected.  On  these  issues  the  testimony 
was  heard,  and,  upon  the  conclusion  of  the  trial,  both 
plaintiffs  and  defendants  moved  for  judgment.  The 
superior  court  granted  the  motion  of  defendants  and  in- 
structed the  jury  to  return  a  verdict  in  their  favor. 

The  only  question  presented  upon  this  appeal  is  whether 
the  superior  court  abused  its  discretion  in  granting  the 
order  for  a  new  trial.  The  statutory  grounds  for  a  new 
trial  are  specified  in  the  motion,  and  they  contemplate  that 
the  superior  court  may,  in  its  judgment,  grant  the  order ; 
and  it  is  only  when  it  is  apparent  on  the  record  here  that 
the  superior  court  plainly  abused  its  discretion  that  this 
court  will  review  its  order,  and  it  cannot  be  said  that  this 
record  presento  such  a  case. 

The  order  of  the  superior  court  is  therefore  affirmed. 

QoBDON,  C.  J.,  and  Dunbar,  Andebs  and  Fullebton, 
JJ.,  concur. 
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[No.  3237.     Decided  June  22,  1899.] 

The    State    of    Washington,    Respondent,   v.    Frank 
Romans,  Appellant. 

•CRIMINAL  law — OONVICTION  OF  LESSEB  OFTENSB  THAN  ONE  OHAROBD. 

A  person  charged  with  a  consummated  offense  may  be  found 
guilty,  under  Bal.  Code,  §  6966,  of  an  attempt  to  commit  the  of- 
fense. 

-SABOE — ^PBOSECUTION  FOR  SOOOMT — ^ATTEMPT  TO  OOMMIT — ^WHAT  STAT- 
UTES APPLICABLE. 

The  provisions  of  Bal.  Code.  9  7437,  for  the  punishment  of  at- 
tempts to  commit  crime,  are  not  rendered  inapplicable  to  a  prose- 
cution for  sodomy  by  the  fact  that  Bal.  Code.  9  7057,  prescribes 
punishment  for  assaults  with  intent  to  commit  sodomy  and  cer- 
tain other  crimes,  since  the  latter  section  defines  a  substantive 
offense,  with  the  punishment  therefor,  entirely  distinct  from  that 
of  an  attempt  to  commit  a  crime. 

SODOMT — SUFFICnCNCT  OF  INFORMATION. 

An  information  charging  sodomy  is  suflicient  when  it  alleges 
that  defendant  did  unlawfully  and  feloniously  make  an  assault 
upon  a  male  person,  and,  against  the  order  of  nature,  had  a 
Tenereal  affair  with  and  carnally  knew  such  male  person,  and  then 
and  there  feloniously  and  against  the  order  of  nature,  with  said 
male  person,  did  commit  and  perpetrate  the  infamous,  detestable 
and  abominable  crime  against  nature  of  buggery,  contrary  to  the 
istatute,  etc. 

Appeal  from  Superior  Court,  Yakima  County. — ^Hon. 
John  B.  Davidson,  Judge.    Affirmed. 

Fred  Miller,  C.  W.  Heifner  and  Dav.  E.  Baily,  for 
appellant. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant  was  tried  in  the  superior 
court  of  Yakima  county  upon  an  information  filed  by  the 
prosecuting  attorney,  the  charging  part  of  which  is  as 
follows : 
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"  He  the  said  Prank  Romans  on  the  28th  day  of  June,. 
1898,  A.  D.,  in  the  county  of  Yakima,  state  of  Washing- 
ton, then  and  there  being  did  then  and  there  in  and  upon 
one  Harley  Morgan,  a  male  person  then  and  there  being 
unlawfully  and  feloniously  make  an  assault  and  then  and 
there  feloniously  and  against  the  order  of  nature  had  a 
venereal  affair  with  and  carnally  knew  the  said  Harley 
Morgan  and  then  and  there  feloniously  and  against  the 
order  of  nature  with  the  said  Harley  Morgan  did  commit 
and  perpetrate  the  infamous,  detestable  and  abominable 
crime  against  nature  of  buggery,  contrary  to  the  stat- 
ute," etc. 

The  jury  returned  a  verdict  of  "guilty  of  the  crime  of 
attempting  to  commit  the  crime  of  sodomy."  A  motion 
for  a  new  trial  was  duly  filed  and  overruled  by  the  court, 
and  appellant  thereafter  moved  in  arrest  of  judgment  on 
the  ground  that  the  information  did  not  state  facts  suf- 
ficient to  constitute  a  crime.  This  motion  was  likewise 
overruled  and  exception  taken;  and  appellant  was  sen- 
tenced to  imprisonment  in  the  state  penitentiary  for  the 
term  of  five  years. 

The  appellant  contends  that  the  court  erred  in  direct- 
ing the  jury  that  they  might  return  a  verdict  of  guilty  of 
attempting  to  commit  the  offense  charged  in  the  informa- 
tion, but  we  perceive  no  error  in  the  ruling  of  the  court  in 
that  regard.  Under  our  statute  a  party  charged  with  a 
consummated  offense  may  be  found  guilty  of  an  attempt 
to  commit  the  offense  (2  Hill's  Code,  §1319;  Bal.  Code, 
§  6955) ;  and  it  is  held  in  some  states  that  such  a  con  vie- 
tion  is  justified  by  the  conmion  law,  in  the  absence  of  a 
statutory  provision.  Wharton,  Criminal  Pleading  &  Prac- 
tice (9th  ed.),  §  261. 

Section  303  of  Hill's  Penal  Code  (§  7437,  Bal.  Code) 
provides  that 

"  Every  person  who  attempts  to  conmiit  any  crime,  but 
fails,  or  is  prevented  or  intercepted  in  the  perpetration 
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thereof,  is  pimisht^le,  when  no  provision  is  made  by  law 
for  the  punishment  of  such  attempt,  as  follows,"  etc 

But  it  is  argued  on  behalf  of  appellant  that  this  pro- 
vision is  not  applicable  to  the  case  at  bar,  for  the  reason 
that  §22  of  the  Penal  Code  (BaL  Code,  §7057)  pre- 
scribes the  punishment  for  assaults  with  intent  to  commit 
certain  crimes,  among  which  is  that  charged  in  tte  infor- 
mation in  this  case.  We  think,  however,  that  the  learned 
counsel  for  appellant  is  mistaken  in  his  view  in  regard  to 
the  applicability  of  §  303.  Section  22  defines  a  sub- 
stantive offense  and  prescribes  the  punishment  therefor, 
which  offense  is  entirely  distinct  from  that  of  an  attempt 
to  commit  a  crime  and  which  is  pimishable  under  §  303. 

Appellant  further  claims  that  the  court  erred  in  over- 
ruling the  motion  in  arrest  of  judgment.  No  particular 
infirmity  in  the  information  is  pointed  out  by  counsel  for 
the  appellant,  and  we  have  not  been  able,  after  a  careful 
consideration,  to  discover  any.  The  information  sets  forth 
every  essential  element  of  the  crime  as  defined  by  the 
statute,  and  substantially  conforms  to  the  precedents  laid 
down  by  Bishop  in  his  Directions  and  Forms. 

We  perceive  no  error  in  the  record  and  the  judgment  is 
therefore  afiirmed. 

GoBDON,  C.  J.,  and  Dunbar,  Fullebton  and  Reavis, 
JJ.,  concur. 
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[No.  8287.    Dedded  June  U,  1890.] 

Habbt  a.  Steele,  Respondent,  v.  Northern  Pacific 
Railway  Company,  Appellant 

SAILBOADS — NEGLIGENCE — SWITCHINO     CARS     ACROSS     PUBLIC     STREET. 

It  is  negligence  on  the  part  of  a  railroad  company  to  switch 
cars  In  a  public  and  well  traveled  thoroughfare,  unattended, 
except  by  a  brakeman  at  the  rear  end  of  the  cars,  who  could  not 
see  the  track  in  front  because  of  the  obstruction  afforded  by  the 
loaded  cars. 

SAME — ^INJURY  TO  MINOR — CONTRIBUTOBY  NBGLIOENCE. 

An  attempt  of  a  fourteen  year  old  boy  to  cross  a  railroad  track 
at  a  street  crossing  at  which  his  view  was  unobstructed  is  not,  as 
a  matter  of  law,  such  contributory  negligence  as  will  preclude  a 
recovery  for  injuries  sustained  by  being  struck  by  detached  cars 
approaching  the  crossing  without  warning  or  signal,  while  step- 
ping back  to  avoid  an  engine  approaching  on  another  track, 
which  was  in  front  of  the  cars  when  first  seen  by  him. 

CONTRIBUTORY    NEGLIGENCE — WANT   OF    VIGILANCE — ^WHEN    RESULT    OF 
defendant's  NEGLIGENCE. 

One  will  not  be  allowed  to  impute  a  want  of  vigilance  to  an- 
other injured  by  his  act,  if  that  very  want  of  vigilance  was  the 
consequence  of  an  omission  of  duty  on  his  own  part. 

ACTION    FOR    PERSONAL    INJURIES — CONTRIBUTORY    NEGLIGENCE — MAT- 
TER OF  DEFENSE. 

Contributory  negligence  being  a  matter  of  defense,  it  will  be 
presumed  that  the  plaintifT  in  an  action  for  personal  injuries  was 
observing  due  care,  until  the  presumption  is  overthrown  by  a 
preponderance  of  testimony  on  the  defendant's  part. 

Appeal  from  Superior  Court,  Yakima  County. — ^Hon. 
John  B.  Davidson,  Judge,    Affirmed. 

Crowley  &  Orosscup  and  Whitson  &  Parker,  for  appel- 
lant: 

As  a  matter  of  law,  plaintiff  was  guilty  of  contributory 
negligence,  which  would  prevent  any  recovery  on  his  part. 
The  duty  of  a  person  approaching  a  railroad  crossing  to 
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stop,  look  and  listen  has  been  settled  beyond  controversy. 
A  failure  to  do  so,  except  under  exceptional  circumstances, 
is  negligence  per  se,  and  prevents  a  recovery,  even  though 
the  operatives  of  a  train  are  guilty  of  negligence  in  failing 
to  give  signals,  or  in  running  too  fast.  Beach,  Contribu- 
tory Negligence  (2d  ed.),  §§  180,  181;  Lewis  v.  Puget 
Sound  Shore  R.  R.  Co.,  4  Wash.  188 ;  Chicago,  R.  I.  £  P. 
R.  R.  Co.  V.  Houston,  95  U.  S.  701  (24  L.  ed.  642) ; 
Blackburn  v.  Southern  Pacific  Co.,  55  Pac.  225 ;  Pierce, 
Railroads,  p.  343 ;  Moore  v.  KeoJcuh  &  TT.  R.  R.  Co.,  56 
N.  W.  430;  Reeves  v.  Dubuque  &  S.  C.  R.  R.  Co.,  60 
N.  W.  243.  See,  also,  upon  this  question,  Schofisld  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  114  U.  S.  615  (29  L.  ed. 
224) ;  Philadelphia,  etc.,  R.  R.  Co.  v.  Peebles,  67  Fed. 
591 ;  Cincinnati,  H.  &  I.  Ry.  Co.  v.  Duncan,  42  N.  E.  37 
Hayden  v.  Missouri,  K.  &  T.  Ry.  Co.,  28  S.  W.  74 
Nelson  v.  Duluth,  S.  S.  &  A.  Ry.  Co.,  60  K  W.  703 
Myers  v.  Baltimore  &  0.  R.  R.  Co.,  24  Atl.  747. 

A  number  of  cases  may  be  found  and  cited,  where  the 
question  of  negligence  and  contributory  negligence  haa 
been  submitted  to  a  jury,  but  they  are  all  cases  where  the 
circumstances  were  unusual  and  the  party  claiming  to  be 
injured  was  so  situated  that  he  could  not  see  up  and  down 
the  track,  by  reason  of  obstructions,  or  on  account  of  storm, 
or  for  some  other  cause.  No  case  can  be  found  where  a 
party  is  excused  who,  having  an  opportimity  to  get  a  clear 
view  up  and  down  the  track^  attempts  to  cross  in  front  of 
a  train  without  looking  and  listening,  and  particularly  is 
it  true  that  in  no  case  has  a  recovery  ever  been  permitted 
where  a  party  has  had  an  opportunity  to  see  a  train,  and 
then  attempts  to  cross  in  front  of  it.  The  reason  for  this 
rule  is  very  strongly  stated  in  the  case  of  Pennsylvania  R. 
R.  Co.  V.  Beale,  73  Pa.  St.  604  (13  Am.  Eep.  753).  See^ 
also,  Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Holland,  56  Pac.  6 ; 
Lofdahl  V.  Minneapolis,  etc.,  Ry.  Co.,  60  N.  W.  795; 
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Delaney  v.  Milwaukee  &  St.  P.  Ry.  Co.,  38  Wis.  67; 
Buckley  v,  Flint  &  P.  M.  B.  R.  Co.,  78  N.  W.  655. 

While  it  is  true  that  the  question  of  contributory  negli- 
gence is  an  ajfirmative  defense,  yet  where  the  facts  are 
developed  by  the  plaintiff  himself  which  show  contributory 
negligence,  the  defendant  is  entitled  to  avail  itsdf  of  such 
facts.  Moberly  v.  Kansas  City,  etc.,  Ry.  Co.,  11  S.  W. 
569;  Schepers  v.  Union  Depot  R.  R.  Co.,  126  Mo.  665; 
Pennsylvania  R.  R.  Co.  v.  Mooney,  17  Atl.  590. 

Graves  &  Englehart,  for  respondent: 

This  court  has  disapproved  the  practice  of  railroads 
sending  cars  unattended  by  an  engine,  and  vnth  no  look- 
out, over  traveled  crossings  in  cities,  and  designated  it  as 
negligence.  Roth  v.  Union  Depot  Co.,  13  Wash.  525  (31 
L.  R.  A.  855).  See,  also.  Brown  v.  New  York  Central 
R.R.,  32  N.  Y.  597  (88  Am.  Dec.  353) ;  Swift  v.  Staten 
Island  Rapid  Transit  Co.,  45  Am.  &  Eng.  R.  R.  Cas.  180 ; 
Townley  v.  Chicago,  M.  &  St.  P.  R.  R.  Co.,  4  Am.  &  Eng. 
R.  R  Cas.  562 ;  Cooper  v.  Lake  Shore  <&  M.  S.  Ry.  Co.,  66 
Mich.  261  (11  Am.  St.  Rep.  482). 

This  is  not  a  case  involving  the  doctrine  of  stop,  look 
and  listen;  the  point  is,  when  the  boy  Steele  stopped, 
looked  and  listened,  did  he  exercise  that  degree  of  care 
and  caution  which  a  prudent  person  would  have  exercised 
under  like  circumstances  in  crossing  the  track  at  this 
point?  He  was  not  compelled  to  anticipate  a  negligent  or 
wrongful  act  of  the  appellant;  he  had  a  right  to  presume 
the  appellant  would  handle  its  trains  in  a  prudent  and 
careful  manner;  he  looked  and  only  attempted  to  cross 
the  track  when  all  was  apparently  clear  and  safe.  He  was 
also  looking  out  for  the  engine  and  cars  to  come  down  past 
him,  on  the  side  track  which  he  was  to  cross  next.  Con- 
tributory negligence  will  not  be  imputed,  as  a  matter  of 
law,  to  a  person  injured  by  a  railway  train  merely  be- 

10-21  WABH. 
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cause  it  was  possible  for  him  to  have  discovered  its  ap- 
proach. Parsons  v.  New  York  Central,  etc.,  R.  R.  Co., 
113  N.  Y.  365  (3  L.  R.  A.  683,  10  Am.  St  Rep.  450)  ; 
Atchison,  T.  &  8.  F.  R.  R.  Co.  v.  Ha^,  54  Kan.  284  (45 
Am.  St.  Rep.  278). 

The  only  remaining  question  is,  did  he,  under  the  cir- 
cumstances, use  proper  care  in  crossing  the  track  after 
looking?  This  is  a  question  that  was  properly  submitted 
to  the  jury.  "If  the  circumstances  are  such  that  reason- 
able minds  might  draw  different  conclusions  respecting  the 
plaintiff's  fault,  he  is  entitled  to  go  to  the  jury  upon  the 
facts."  Mynning  v.  Detroit  L.  &  N.  R.  R.  Co.,  64  Mich. 
93  (8  Am.  St.  Rep.  804) ;  Baltimore  &  0.  R.  R.  Co.  v. 
Kane,  69  Md.  11  (9  Am.  St.  Rep.  387) ;  McQuillan  v. 
Seattle,  10  Wash.  466  (45  Am.  St.  Rep.  799). 
The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  in  the  superior 
court  of  the  state  of  Washington,  in  and  for  the  county  of 
Yakima,  by  H.  A.  Steele,  a  minor,  by  Mrs.  O.  O.  Steele, 
his  guardian  ad  litem,  as  plaintiff,  against  the  Northern 
Pacific  Railway  Company,  as  defendant  The  complaint 
alleges  that  H.  A.  Steele  was  walking  along  the  public 
streets  of  the  city  of  North  Yakima,  across  the  railway 
track  of  the  defendant,  to  a  coal  yard,  and  that,  as  he  was 
crossing  the  track,  the  defendant  carelessly  and  negligently 
caused  several  cars  coupled  together  to  pass  rapidly  over 
said  railway  track  at  or  near  the  crossing,  and  omitted  to 
give  any  signal,  by  ringing  a  bell  or  sounding  a  whistle, 
or  in  any  other  way  warning  said  Steele  of  the  approach 
of  the  detached  cars,  and  that  he  was  not  aware  that  said 
cars  were  approaching  the  crossing  upon  which  he  was 
walking ;  that  in  consequence  of  such  negligence  and  care- 
lessness on  the  part  of  the  defendant,  the  cars  struck 
Steele,  knocking  him  down  and  injuring  him  in  the  man- 
ner specifically  described  by  the  complaint.     The  answer 
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denies  the  allegations  of  the  complaint  in  reference  to  the 
n^ligent  acts  on  the  part  of  the  railroad  company,  and 
affirms  contributory  negligence  on  the  part  of  Steele.  It 
allies  that,  while  lie  was  attempting  to  get  on  the  cars, 
he  went  upon  the  track  of  the  defendant  without  its  prior 
knowledge,  and  without  looking  to  see  whether  cars  were 
running  on  said  track  or  not,  although,  by  looking,  he 
<!ould  easily  have  seen  the  approaching  cars  on  the  track 
in  time  to  have  escaped  being  struck  by  them,  and  that 
i?hile  so  on  the  track,  and  attempting  to  get  on  said  cars, 
he  was  thrown  down  and  injured  to  some  extent;  that 
Steele  had  been  warned  by  the  defendant  company  to  keep 
away  from  said  cars,  and  that  the  accident  was  occasioned 
«olely  by  his  contributory  carelessness  and  negligence  in 
attempting  to  get  upon  said  track  without  looking  to  see 
whether  a  train  or  cars  were  approaching,  and  for  the 
purpose  of  getting  unlawfully  upon  said  cars,  and  riding 
thereon,  without  the  consent  or  knowledge  of  the  defend- 
ant The  reply  put  in  issue  the  affirmative  allegations  of 
the  answer.  A  verdict  was  rendered  in  favor  of  the 
plaintiff  in  the  fiTum  of  $1,340. 

The  assignments  of  error  are:  First,  that  the  court 
«rred  in  refusing  to  instruct  the  jury  to  find  a  verdict  for 
the  defendant,  for  the  reason  that  the  plaintiff  affirma- 
tively showed  by  his  own  testimony  that  he  was  guilty  of 
<X)ntributory  negligence,  and  failed  to  show  any  negli- 
gee on  the  part  of  the  defendant;  second,  error  in  the 
^ving  of  certain  instructions,  which  will  be  noticed  here- 
after. 

The  testimony  in  relation  to  the  attempt  by  the  boy 
Steele  to  steal  rides  upon  the  cars  is  contradictory,  and, 
if  essential,  that  question  has  been  settled  by  the  jury.  So 
that  we  view  the  case  from  the  standpoint  of  the  statement 
of  the  appellant  in  its  brief,  which,  after  mentioning  the 
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fact  that  the  respondent,  with  other  boys,  was  playing 
marbles  upon  the  track,  is  as  follows : 

"Afterwards  he  and  a  lad  named  Johnny  McCutcheon 
started  across  the  track  to  go  to  the  coal  yard.  This  waa 
about  dinner  time.  At  the  place  where  they  attempted  to 
cross  there  was  a  clear  view  up  and  down  the  track  for  a 
long  distance.  To  the  south  of  the  crossing,  at  a  distance 
of  about  100  feet,  at  this  time  stood  a  freight  train.  The 
railroad  men  had  been  switching  in  the  yards,  and  just 
about  this  time  five  or  six  cars  were  dropped  down  the 
main  track,  the  engine  going  off  on  a  side  track.  The 
switch  where  the  engine  parted  from  the  cars  was  about 
100  feet  from  the  place  where  plaintiff  attempted  to  cross. 
The  cars  were  loaded  with  rock,  and  came  down  the  main 
track  at  a  rate  of  from  two  to  four  miles  per  hour.  The 
engineer  and  fireman  were  on  the  engine,  which  went 
down  the  side  track,  and  there  were  two  brakemen  on  the 
cars  coming  down  the  main  track,  one  being  at  the  rear 
end  of  the  first  car,  in  charge  of  the  brake,  and  the  other 
further  back  on  the  train.  These  cars  and  the  engine  were 
in  plain  sight  from  the  place  where  the  plaintiff  attempted 
to  cross.  There  was  no  obstruction  in  the  way.  The 
plaintiff  stopped  on  the  track  for  some  reason,  and  was 
struck  by  the  cars  coming  down,  knocked  down,  the  cars 
passing  over  him." 

The  testimony  shows  that  the  company  was  engaged, 
through  its  operators,  in  what  is  termed  in  railroad 
parlance  "switching  the  freight  cars."  In  this  case  the 
boy  saw  the  train  coming  about  75  or  100  feet  from  him, 
but,  as  the  train  approached,  the  engine  came  down  the 
side  track,  and  the  detached  cars  came  down  the  main 
track,  and,  while  the  testimony  shows  that  the  detached 
cars  had  brakemen  on  them,  it  also  shows  that  the  brake- 
men  were  at  the  rear  end  of  the  cars,  and  that  they  could 
not  see  the  track  in  front  of  them,  because  of  its  being- 
obstructed  by  the  load  in  front,  and  hence  they  afforded 
no  protection  to  passers-by,  so  far  as  any  lookout  is  con~ 
cemed.     It  is  earnestly  contended  by  the  appellant  that 


STEELE  V.  NORTHERN  PACIFIC  RY.  CO.  293 

Jane,  1809.  ]  Opinion  of  the  Conrt  —  Dumbab,  J. 

the  company  was  not  guilty  of  contributory  negligence  in 
thus  sending  its  cars,  detached,  down  this  track  and  across 
the  crossing.  We  do  not  think  this  contention  can  be  sus- 
tained. The  great  weight  of  authority  is  to  the  eflfect  that 
it  is  negligence  on  the  part  of  a  railroad  company  to  switch 
cars,  unattended,  down  tracks  in  a  populous  city,  where 
many  people  are  crossing  the  tracks  over  which  the  de- 
tached cars  are  switched. 

"It  is  at  all  times  and  in  all  places  an  operation  at- 
tended with  more  or  less  danger.  .  .  .  The  making 
of  a  running  switch  in  the  crossing  of  a  street  of  a  populous 
town  or  village,  where  there  is  constant  travel,  and  more 
especially  where  there  are  obstacles  cutting  off  the  view  of 
approaching  trains,  is  holden  to  be  an  act  of  gross  negli- 
gence, for  which  a  railroad  company  will  be  held  respon- 
sible, if  those  receiving  injury  thereby  are  themselves 
observing  due  care  at  the  time,  and  in  no  manner,  by  their 
own  act  or  omission,  contribute  to  the  injury.  And  it  is 
gross  negligence  for  a  brakeman  to  be  absent  from  his  post 
on  the  car  at  the  time  of  making  such  a  switch,  or,  if  pres- 
ent, the  negligence  is  equally  great  if  he  fails  to  obey  the 
proper  signals  given  for  the  government  of  his  conduct." 
Rorer,  Railroads,  p.  491. 

In  this  case,  as  we  have  before  said,  the  brakemen  were 
in  a  position  where  they  could  not  observe  the  track,  and 
no  signal  or  notice  of  any  kind  was  given. 

"Permitting  cars  to  run  over  a  crossing,  after  being 
detached  from  a  train  which  had  previously  passed, 
whereby  a  traveler  is  injured, — a  fruitful  source  of  mis- 
chief,— ^has  been  condemned  as  negligence."  1  Thompson, 
Negligence,  423. 

In  fact,  this  question  was  passed  upon  squarely  by  this 
court  in  the  case  of  Both  v.  Union  Depot  Co.,  13  Wash. 
525  (43  Pac.  641),  and  there  are  many  features  in  that 
case  which  are  identical  with  some  of  the  prominent  cir- 
cumstances of  this  case.  The  testimony  in  this  case  shows 
that  the  crossing  was  a  public  thoroughfare ;  that  about 
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one-third  of  the  people  in  North  Yakima  live  on  the  west 
side  of  the  track,  and  about  two-thirds  on  the  east  side  of 
the  track ;  that  the  business  portion  of  the  town  is  princi- 
pally upon  the  east  side,  and  that  the  people  on  the  west 
side  cross  the  track  in  going  to  and  returning  from  the 
business  portion  of  the  town;  that  one  of  the  principal 
school  houses  is  on  the  west  side  of  the  track,  and  that  the 
path  or  track  across  which  this  switching  was  done  is  daily 
crossed  by  school  children  and  other  citizens  of  the  town ; 
that  some  business  houses,  such  as  lumber  yards  and  coal 
yards,  are  situated  on  the  west  side,  right  opposite  this 
track.  In  fact,  the  boy  in  this  case  had  been  sent  by  his 
mother,  living  on  the  east  side,  on  an  errand  to  obtain  some 
coal  from  a  coal  yard  on  the  west  side,  at  the  time  this  acci- 
dent happened.  So  we  think  that  we  need  not  discuss 
further  the  question  of  negligence  on  the  part  of  the  com- 
pany in  sending  their  cars  down,  substantially  unattended, 
across  this  well-traveled  road. 

A  closer  question,  however,  is  whether  or  not  the  boy  in 
this  case  was  guilty  of  contributory  negligence  to  such  an 
extent  that  the  court  would  have  been  justified  in  taking 
the  case  from  the  jury,  and  holding  that,  as  a  matter  of 
law,  his  acts  constituted  contributory  negligence,  and  that 
no  recovery  could  be  had.  It  is  insisted  by  the  appellant 
that  this  case  falls  within  the  rule  laid  down  by  this  court 
in  Oregon  By.  &  Nav.  Co.  v.  Egley,  2  Wash.  409  (26  Pac. 
973,  26  Am.  St.  Rep.  860).  But  in  that  case  the  plaintiff 
was  a  naked  trespasser,  attempting  to  board  the  train  of 
the  defendant,  and  imknown  to  the  servants  of  the  com- 
pany, and  was  hurt  while  engaged  in  such  unlawful  busi- 
ness. We  do  not  think  that  the  principles  involved  in  that 
case  bear  upon  the  case  in  point  in  any  degree.  It  must 
be  admitted  that  the  authorities  are  not  uniform,  so  far 
as  the  question  of  contributory  negligence  is  concerned, 
but  the  great  weight  of  authority  is  to  the  effect  that. 
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before  a  court  will  be  justified  in  taking  from  the  jury  the 
question  of  contributory  negligence,  the  acts  done  must  be 
80  palpably  negligent  that  there  can  be  no  two  opinions 
concerning  them,  and  this  distinction  must  not  be  lost 
sight  of  between  the  case  at  bar  and  many  of  the  cases  cited 
by  the  appellant,  where  the  plaintiff  had  failed  to  look  and 
listen  as  he  approached  a  railroad  track;  many  of  the 
courts  holding  that  the  railroad  track  itself  is  a  warning 
sufficient  to  put  the  traveler  upon  his  guard,  and  make  it 
his  legal  duty  to  look  and  listen.  Such  was  the  case  of 
Chicago,  R.  I.  £  P.  R.  R.  Co.  v.  Houston,  95  U.  S.  697, 
where  it  was  decided  by  the  supreme  court  of  the  United 
States  that  the  neglect  of  the  engineer  of  a  locomotive  of 
a  railroad  train  to  sound  its  whistle  or  ring  its  bell  on 
nearing  a  street  crossing  does  not  relieve  a  traveler  on  the 
street  from  the  necessity  of  taking  ordinary  precautions 
for  his  safety. 

"  Before  attempting  to  cross  the  railroad  track,  he  is 
bound  to  use  his  senses, — to  listen  and  to  look, — in  order 
to  avoid  any  possible  accident  from  an  approaching  train. 
If  he  omits  to  use  them,  and  walks  thoughtlessly  upon  the 
track,  or  if,  using  them,  he  sees  the  train  coming,  and, 
instead  of  waiting  for  it  to  pass,  undertakes  to  cross  the 
track,  and  in  either  case  receives  any  injury,  he  so  far 
contributes  to  it  as  to  deprive  him  of  any  right  to  com- 
plain," 

on  the  theory  that, 

"if  one  chooses  in  such  a  position  to  take  such  a  risk,  he 

must  suffer  the  consequences." 

In  Myers  v.  Baltimore  &  0.  R,  R,  Co,,  150  Pa.  St  386 
(24  Atl.  747),  cited  by  the  appellant,  the  court  says: 

"  The  fact  that  four  or  five  seconds  after  he  says  he 
looked  and  listened  he  was  struck  by  the  train  that  must 
have  been  plainly  visible,  and  almost  on  him,  at  the 
time  he  alleges  he  looked,  is  so  palpably  and  absolutely 
irreconcilable  with  the  truth  of  his  statement  that  he  did 
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stop,  look  both  ways,  and  listen,  before  driving  upon  the 
crossing,  that  it  is  trifling  with  justice  to  permit  a  jury  to 
find  that  it  is  true.  Such  a  finding  is  absurd.  It  is  simply 
and  flatly  impossible  that  one  can  stop,  look  and  listen  for 
an  approaching  train  that  is  in  plain  view  and  close  at 
hand,  and  be  unable  to  see  or  hear  it,  if  he  possesses  the 
senses  of  sight  and  hearing.  It  seems,  therefore,  neces- 
sary to  advance  one  step  in  the  application  of  the  doctrine 
of  legal  presumption,  and  to  lay  it  down  as  a  rule  that  one 
who  is  struck  by  a  moving  train,  which  was  plainly  vis- 
ible from  the  point  he  occupied  when  it  became  his  duty 
to  stop,  look,  and  listen,  must  be  conclusively  presumed  to 
have  disregarded  that  rule  of  law  and  common  prudence, 
and  to  have  gone  negligently  into  an  obvious  danger." 

Such,  also,  is  the  state  of  facts  upon  which  a  great 
majority  of  the  cases  relied  upon  by  the  appellant  are 
decided.  But  the  circumstances  of  this  case  are  entirely 
different.  Young  Steele,  according  to  his  own  testimony, 
— and  it  is  upon  his  own  testimony  that  this  case  must  be 
decided,  the  jury  having  passed  upon  the  weight  of  the 
testimony, — ^was  not  approaching  the  track  where  a  single 
train  was  approaching  in  a  legal  and  rightful  manner,  and 
where  it  would  have  been  his  duty  to  have  looked  and 
listened,  but  he  was  confused  by  the  unlawful  and  culpable 
negligence  of  the  defendant  in  sending  the  engine  down 
one  track,  and  the  detached  cars  down  another  track,  with- 
out warning,  so  close  to  him  that,  in  attempting  to  avoid 
the  engine  which  was  in  sight  before  the  cars  were  de- 
tached, he  became  entangled  with  the  detached  cars.  It 
was  natural  for  him,  under  the  circumstances,  to  have  his 
mind  concentrated  upon  the  engine.  His  testimony  is  to 
the  effect  that  when  he  saw  the  engine  the  cars  were  behind 
it,  and  he  had  no  notice  of  any  kind  that  the  other  cars 
were  upon  him  when  he  stepped  back  to  avoid  the  collision 
with  the  engine, — an  altogether  different  proposition  from 
the  ones  discussed  by  the  courts  in  the  cases  we  have  just 
noticed.     The  circumstances  are  sufficiently  different,  at 
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least,  to  raise  an  honest  difference  of  opinion  in  the  minds 
of  men  as  to  whether  he  was  guilty  of  contributory  negli- 
gence in  not  taking  notice  of  the  different  cars  coming 
down  the  different  tracks.  In  this  respect  this  case  is 
something  like  that  of  Roth  v.  Union  Depot  Co.,  above 
mentioned.     There  this  court  said  : 

"By  reason  of  the  close  proximity  of  these  cars,  he 
became  confused,  and  in  attempting  to  escape  from  one 
was  run  down  by  the  other." 

In  Atchison,  T.  <&  S.  F.  R.  R.  Co.  v.  Hague,  54  Kan. 
284  (38  Pac.  257,  45  Am.  St.  Rep.  278),  it  was  held  that, 
while  ordinarily  it  is  not  the  duty  of  a  traveler  on  ap- 
proaching a  railroad  track  to  stop,  there  may  be  cases 
where,  by  reason  of  obstructions  or  noises  in  the  vicinity, 
he  would  be  required  to  stop  and  listen  before  crossing  the 
track,  and  in  that  case  it  is  said : 

"Whether  the  surroundings  of  this  crossing,  and  the 
circumstances  and  conditions  which  existed  at  the  time 
of  the  accident,  required  Hague  to  stop,  was  a  proper 
matter  for  the  consideration  of  the  jury.  Under  the  testi- 
mony in  the  case,  it  cannot  be  said,  as  a  matter  of  law, 
that  the  failure  to  stop  was  negligence  per  se;  and  hence 
it  cannot  arbitrarily  be  said  that  plaintiff  is  not  entitled 
to  recover.'' 

In  Railroad  Co.  v.  Stout,  17  Wall.  657,  in  discussing 
the  question  of  a  legal  bar  to  an  action  by  reason  of  con- 
tributory negligence,  the  court  said : 

"It  is  true,  in  many  cases,  that  where  the  facts  are 
undisputed  the  effect  of  them  is  for  the  judgment  of  the 
court,  and  not  for  the  decision  of  the  jury.  This  is  true 
in  that  class  of  cases  where  the  existence  of  such  facts 
comes  in  question  rather  than  where  deductions  or  infer- 
ences are  to  be  made  from  the  facts.  ...  In  some 
cases,  too,  the  necessary  inference  from  the  proof  is  so  cer- 
tain that  it  may  be  ruled  as  a  question  of  law.  If  a  sane 
man  voluntarily  throws  himself  in  contact  with  a  passing 
engine,  there  being  nothing  to  counteract  the  effect  of  this 
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action,  it  may  be  ruled,  as  a  matter  of  law,  that  the  injury 
to  him  resulted  from  his  own  fault,  and  that  no  action  can 
be  sustained  by  him  or  his  representatives.  So,  if  a  coach 
driver  intentionally  drives  within  a  few  inches  of  a  preci- 
pice, and  an  accident  happens,  negligence  may  be  ruled 
as  a  question  of  law/' 

The  court  then  proceeded  to  give  extreme  examples  on 
the  other  side,  where  there  can  be  no  question  of  contribu-^ 
tory  negligence,  and  continues : 

"  But  these  are  extreme  cases.  The  range  between  them, 
is  almost  infinite  in  variety  and  extent.  It  is  in  relation 
to  these  intermediate  cases  that  the  opposite  rule  prevails. 
Upon  the  facts  proven  in  such  cases,  it  is  a  matter  of  judg- 
ment and  discretion,  of  sound  inference,  what  is  the  de- 
duction to  be  drawn  from  the  undisputed  facts.  Certain 
facts  we  may  suppose  to  be  clearly  established,  from  which 
one  sensible,  impartial  man  would  infer  that  proper  care 
.  had  not  been  used,  and  that  negligence  existed ;  another 
man,  equally  sensible  and  equally  impartial,  would  infer 
that  proper  care  had  been  used,  and  that  there  was  na 
negligence.  It  is  this  class  of  cases,  and  those  akin  to  it, 
that  the  law  commits  to  the  decision  of  a  jury.  Twelve 
men  of  the  average  of  the  community,  comprising  men  of 
education  and  men  of  little  education,  men  of  learning  and 
men  whose  learning  consists  only  in  what  they  have  them- 
pelves  seen  and  heard,  the  merchant,  the  mechanic,  the 
farmer,  the  laborer ;  these  sit  together,  consult,  apply  their 
separate  experience  of  the  affairs  of  life  to  the  facts 
])roven,  and  draw  a  unanimous  conclusion.  This  average 
judgment,  thus  given,  it  is  the  great  effort  of  the  law  to 
obtain.  It  is  assumed  that  twelve  men  know  more  of  the 
common  affairs  of  life  than  does  one  man,  that  they  can 
draw  wiser  and  safer  conclusions  from  admitted  facts  thus 
occurring  than  can  a  single  judge," — 

citing  2  Redfield,  Kail  ways,  p.  231,  where  that  author 
says: 

"And  what  is  proper  care  will  often  be  a  question  of 
law,  where  there  is  no  controversy  about  the  facts.     But 
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ordinarily,  we  apprehend,  where  there  is  any  testimony 
lending  to  show  negligence,  it  is  a  question  for  the  jury.'' 

In  Grand  Trunk  By.  Co.  v.  Ives,  144  U.  S.  408  (12 
Sup.  Gt.  679),  the  rule  was  laid  down  that,  when  a  given 
state  of  facts  is  such  that  reasonable  men  may  fairly  differ 
upon  the  question  as  to  whether  there  was  negligence,  the 
determination  of  the  matter  is  for  the  jury.  The  lower 
court  in  that  case  gave  the  following  instruction : 

"You  fix  the  standard  for  reasonable,  prudent,  and 
cautious  men  under  the  circumstances  of  the  case  as  you 
find  them,  according  to  your  judgment  and  experience  of 
what  that  class  of  men  do  under  these  circumstances,  and 
then  test  the  conduct  involved,  and  try  it  by  that  standard ; 
and  neither  the  judge  who  tries  the  case,  nor  any  other 
person,  can  supply  you  with  the  criterion  of  judgment  by 
any  opinion  he  may  have  on  that  subject." 

This  instruction  was  indorsed  by  the  appellate  court 
in  the  following  language : 

"But  it  seems  to  us  that  the  instruction  was  correct^ 
a^  an  abstract  principle  of  law,  and  was  also  applicable 
to  the  facts  brought  out  at  the  trial  of  the  case.  There  is 
no  fixed  standard  in  the  law  by  which  a  court  is  enabled 
to  arbitrarily  say  in  every  case  what  conduct  shall  be 
considered  reasonable  and  prudent,  and  what  shall  con- 
stitute ordinary  care,  under  any  and  all  circumstances. 
The  terms  ^ordinary  care,'  ^reasonable  prudence,'  and  such 
like  tenns,  as  applied  to  the  conduct  and  affairs  of  inen^ 
have  a  relative  significance,  and  cannot  be  arbitrarily  de- 
fined. What  may  be  deemed  ordinary  care  in  one  case 
may,  under  different  surroundings  and  circumstances,  be 
gross  negligence.  The  policy  of  the  law  has  relegated  the 
determination  of  such  questions  to  the  jury,  under  proper 
instructions  from  the  court.  It  is  their  province  to  note 
the  special  circumstances  and  surroundings  of  each  par- 
ticular case,  and  then  say  whether  the  conduct  of  the 
parties  in  that  case  was  such  as  would  be  expected  of 
reasonable,  prudent  men,  under  a  similar  state  of  affairs. 
When  a  given  state  of  facts  is  such  that  reasonable  men 
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may  fairly  differ  upon  the  question  as  to  whether  there 
was  negligence  or  not,  the  determination  of  the  matter 
is  for  the  jury.  It  is  only  where  the  facts  are  such  that 
all  reasonable  men  must  draw  the  same  conclusion  from 
them  that  the  question  of  negligence  is  ever  considered  as 
one  of  law  for  the  court/' — citing  many  cases. 

The  facts  in  that  case  were  that,  while  the  plaintiff, 
who  was  an  old  man,  was  driving  towards  the  railroad 
crossing,  and  looking  at  a  train  that  had  just  crossed  the 
road  from  one  direction,  and  while  the  noise  caused  by  it 
was  still  quite  distinct,  he  drove  on  towards  his  destina- 
tion, and  just  as  he  had  reached  the  track,  and  while  ap- 
parently watching  the  train  that  had  passed,  he  was  struck 
by  another  train,  coming  from  another  direction, — a  case 
not  dissimilar  in  principle  from  the  one  at  bar. 

"  It  is  frequently  stated  that,  when  the  facts  are  undis- 
puted or  conclusively  proved,  the  question  of  negligence 
is  to  be  decided  by  the  court.  A  better  opinion,  however, 
would  seem  to  be  that,  in  order  to  justify  the  withdrawal 
of  the  case  from  the  jury,  the  facts  of  the  case  should  not 
only  be  undisputed,  but  the  conclusion  to  be  drawn  from 
those  facts  indisputable.  Whether  the  facts  be  disputed 
or  undisputed,  if  different  minds  may  honestly  draw  dif- 
ferent conclusions  from  them,  the  case  should  properly 
be  left  to  the  jury."    2  Thompson,  Negligence,  p.  1236. 

And  as  showing  the  impropriety  of  judges  taking  this 
question  from  the  jury,  except  in  cases  showing  undis- 
puted and  palpable  negligence,  it  is  said  by  Mr.  Cooley, 
in  his  work  on  Torts  (p.  802)  : 

"  If  the  judge,  in  such  a  case,  were  to  pass  upon  negli- 
gence as  a  question  of  law,  he  must,  in  doing  so,  be  en- 
deavoring to  enforce  a  rule  of  a  variable  nature,  which 
must  take  its  final  coloring  from  the  experience,  training 
and  temperament  of  the  judge  himself;  a  rule  which  his 
predecessor  might  not  have  accepted,  and  which  his  suc- 
cessor may  reject,  and  upon  which  a  court  of  review  may 
reverse  his  action,  not  because  the  facts  are  differently 
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regarded,  but  because  judges  are  men  and  men  are  dif- 
ferent. As  has  been  said  in  one  case,  it  must  be  a  very 
clear  case,  indeed,  which  would  justify  the  court  in  taking 
upon  itself  this  responsibility.  For  when  the  judge  de- 
cides that  a  want  of  due  care  is  or  is  not  shown,  he  neces- 
sarily fixes  in  his  own  mind  the  standard  of  ordinary 
prudence,  and,  measuring  the  conduct  of  the  party  by 
that,  turns  the  case  out  of  court  or  otherwise  disposes  of  it 
upon  his  opinion  of  what  a  reasonably  prudent  man  ought 
to  have  done  under  the  circumstances.'' 

This  court,  in  McQuillan  v.  Seattle,  10  Wash.  464  (38 
Pac.  1119,  45  Am.  St.  Kep.  799),  in  a  case  where  prima 
facie  it  would  seem  that  as  much  negligence  had  been 
exercised  as  in  the  case  at  bar,  decided  that  the  question 
of  contributory  negligence  is  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  of  a  particular  case, 
and  that  it  is  only  in  rare  cases  that  the  court  would  be 
justified  in  withdrawing  it  from  the  jury.  This,  too,  was 
in  a  case  where  the  court  below  had  granted  a  motion  for 
ii  nonsuit,  and  we  laid  down  the  rule,  as  indicated  by  the 
authorities  above  cited,  that,  if  different  results  might  be 
honestly  reached  by  different  minds,  then  negligence  is 
not  a  question  of  law,  but  one  of  fact  for  the  jury. 

Another  circumstance  in  this  case,  which  does  not  ap- 
pear in  any  of  the  cases  cited  by  the  appellant  to  sustain 
ihe  contention  that  the  action  of  the  plaintiff  proved  neg- 
ligence per  se,  is  the  question  of  age.  The  plaintiff  in  this 
ease  was  a  boy  fourteen  years  old.  The  relative  liability, 
60  far  as  negligence  is  concerned,  of  children  and  adults, 
was  discussed  at  large  in  the  case  of  Roth  v.  Union  Depot 
Co.,  supra,  and  what  was  said  there  might  apply  with 
equal  force  in  this  case.  It  is  true  that  in  that  case  the 
boy  injured  was  only  nine  years  old,  and  in  this  case  he  is 
fourteen ;  but  a  boy  fourteen  years  old  is  a  boy  still,  and 
while  he  might  be  held  to  a  greater  degree  of  care  and 
prudence,  and  doubtless  would  be,  than  a  boy  nine  years 
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old,  yet  it  would  certainly  be  barbarous,  and  to  a  degree 
inhuman,  for  the  court  to  hold  a  heedless,  thoughtless 
fourteen  year  old  boy  to  as  high  a  degree  of  circumspection 
as  it  would  an  adult,  whose  judgment  and  caution  had 
been  cultivated  and  matured  by  years  of  observation  and 
experience.  This  is  a  circumstance  to  be  viewed  by  the 
jury,  and  to  be  given  such  weight  as  the  jury,  under  the 
circumstances,  think  it  is  entitled  to.  We  do  not  think 
that  the  court  could  have  said  that  contributory  negligence 
was  established  as  a  matter  of  law,  and  no  error  was  com- 
mitted in  refusing  to  take  the  case  from  the  jury. 

The  following  instruction  is  assigned  as  error  by  the 
appellant : 

"  I  further  charge  you  that  it  is  an  established  rule  of 
law  that  one  person  will  not  be  allowed  to  impute  a  want 
of  vigilance  to  another  injured  by  his  act  if  that  very  want 
of  vigilance  were  the  consequence  of  an  omission  of  duty 
on  his  part;  that  is,  if  the  defendant,  by  his  own  act, 
throws  a  plaintiff  off  his  guard,  the  plaintiff's  lack  of 
vigilance  cannot  be  regarded  as  negligence,  and  one  is  not 
chargeable  with  contributory  negligence  in  failing  to  an- 
ticipate the  negligence  of  another,  and  in  not  providing 
against  it.  Every  one  has  a  right  to  presume  that  others 
will  act  in  a  lawful  and  proper  manner ;  consequently  the 
law  will  not  hold  it  imprudent  in  a  plaintiff  to  act  upon 
a  presumption  that  the  defendant  has  done  or  will  do  his 
duty." 

This  instruction,  we  think,  was  in  accordance  with  good 
law  and  good  morals,  and  could  rightfully  be  applied  to 
the  ordinary  business  transactions  of  life. 

The  second  instruction  objected  to  is  as  follows : 

"  I  instruct  you  that  the  plaintiff,  Harry  Steele,  need 
not  affirmatively  prove  that  he  stopped,  looked,  and 
listened.  The  presumption  is  that  he  did  so,  and  the 
burden  of  proof  that  he  did  not  stop,  look,  and  listen  is 
on  the  defendant  railway  company,  and  must  be  proved 
by  a  preponderance  of  the  testimony  on  its  part." 
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The  settled  law  of  this  state  is  to  the  effect  that  con- 
tributory negligence  is  a  defense.  But  it  is  contended  by 
the  appellant  that,  where  the  facts  are  developed  by  the 
plaintiff  himself  which  show  contributory  negligence,  the 
defendant  is  entitled  to  avail  itself  of  such  facts,  and  con- 
sequently no  presumption  arises.  We  have  just  indicated 
that  the  facts  developed  by  the  plaintiff  did  not  show  con- 
tributory negligence,  and  therefore  the  criticism  of  the 
appellant  is  not  warranted,  so  far  as  this  instruction  is 
concerned. 

The  court  further  instructed  the  jury  as  follows: 

"  I  instruct  you  that  the  law  does  not  require  the  eyes 
and  ears  of  Harry  Steele  to  be  infallible." 

This,  taken  with  the  whole  instruction  that  was  given, 
we  do  not  think  was  a  comment  upon  the  evidence,  or  was 
prejudicial  in  any  way  to  appellant's  interests.  The  ques- 
tions of  fact  in  this  case  having  been  decided  against  the 
appellant  by  a  competent  tribunal,  under  proper  instruc- 
tions by  the  court,  the  judgment  will  be  affirmed. 

Gordon,  C.  J.,  and  Fullebton  and  Reavis,  JJ., 
concur. 


[No.  8276.    Decided  June  27.  1889.] 


New  York  Security  and  Trust  Company,  Appellant, 
V.  The  City  of  Tacoma  et  ah.  Respondents. 

XUHICIPAL  OORPOBATION8 — ^WABBANTS — ^LXABILITY  FOB  PAYMENT — ^BF- 
FECr  OF  LOSS  OF  FUNDS. 

City  warrants  regularly  issued  by  the  proper  officers,  and  in 
the  hands  of  innocent  purchasers,  would  not  be  affected  by  the 
subeequent  loss  of  bank  deposits  applicable  to  their  payment, 
arising  through  the  insolvency  of  the  banks. 
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Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Carroll,  Judge.     Reversed. 

Crowley  <&  Orosscup,  Bogle  &  Richardson,  and  John  A. 
Shackleford,  for  appellant. 

W.  H,  Pritchard,  Walter  M.  Harvey,  and  John  Leo, 
for  responodents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^We  have  examined  in  detail  the  evidence 
in  this  case  from  beginning  to  end  and  find  that  in  all 
essential  particulars  it  is  identical  with  the  case  of  Bards- 
ley  V.  Sternberg,  decided  by  this  court  and  reported  in  18 
Wash.  612  (52  Pac.  251,  524).  This  case  was  probably 
more  vigorously  and  skillfully  tried  on  the  part  of  the 
city,  both  in  the  court  below  and  in  this  court,  than  was 
the  former  case,  but  the  subject  of  the  controversy  was 
the  same,  viz.,  did  the  acts  of  the  treasurer  constitute  a 
payment  of  the  warrants  in  question?  and  the  evidence 
on  all  the  vital  points  was  substantially  the  same.  There 
was  some  little  additional  testimony  as  to  the  intention 
of  the  original  holders,  so  far  as  their  part  of  the  transac- 
tion was  concerned ;  but,  as  between  the  present  owners  of 
these  warrants  and  the  city,  this  question  is  not  involved, 
it  nowhere  appearing  that  the  original  owners  make  any 
claim  to  any  interest  in  the  warrants.  In  fact,  by  their 
testimony,  they  disclaim  ownership.  It  is  conceded  in 
the  argument,  and  found  by  the  court,  that  the  warrants 
involved  were  regularly  issued  by  the  proper  officers  of 
the  city  and  that,  in  the  hands  of  the  original  payees,  they 
were  valid  obligations  of  the  city ;  and  it  is  not  contended 
that  they  have  ever  been  paid  for,  in  money  furnished  by 
the  city  or  by  any  one  else,  other  than  the  parties  to  whona 
they  were  delivered  by  Boggs.  The  loss  of  the  city  by- 
subsequent  deposits  in  banks  which   afterwards  became 
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insolvent  cannot  affect  the  validity  of  these  warrants  in 
the  hands  of  innocent  purchasers.  They  were  regular 
upon  their  face  and,  if  the  transactions  of  the  treasurer 
did  not  constitute  payment  at  the  time,  the  fact  tiiat  the 
city  was  afterwards  unfortunate  in  its  choice  of  deposi- 
taries is  not  a  circumstance  which  can  have  any  retroactive 
efiEect  on  the  original  transaction.  The  case  of  Bardsley 
V.  Sternberg  first  received  the  attention  of  this  court  in 
June,  1897,  when,  after  an  elaborate  presentation,  it  was 
decided  by  a  divided  court  that  the  legal  effect  of  the  trans- 
actions of  the  treasurer  was  a  payment  of  the  warrants  in 
controversy.  That  opinion  is  reported  in  17  Wash.  243 
(49  Pac.  499).  A  lengthy  petition  for  rehearing  was 
filed  in  due  course  of  time,  which  seemed  to  a  majority 
of  the  court  to  present  a  proper  case  for  rehearing.  An 
answer  was  called  for,  and  subsequently  a  rehearing  was 
granted  on  the  merits.  The  case  was  again  elaborately 
argued,  and  the  court,  upon  lengthy  and  mature  delibera- 
tion, reversed  its  former  ruling  and  held,  by  a  majority 
opinion,  that  the  acts  of  the  treasurer  did  not  constitute 
payment  of  the  warrants.  A  very  earnest  and  elaborate 
dissenting  opinion  was  filed  in  that  case,  which  shows  con- 
clusively that  all  the  matters  which  are  in  controversy  in 
this  case  had  been  the  subject  of  earnest  consideration  and 
discussion  by  the  court.  The  majority  opinion  was  an- 
nounced after  a  thorough  examination  of  the  testimony 
and  the  law  applicable  thereto.  A  petition  for  rehearing 
was  again  submitted,  and,  after  due  deliberation  by  the 
court,  was  denied.  In  view  of  these  facts,  and  the  fact 
above  mentioned — that  no  new  principle  is  involved  in 
this  case — ^we  feel  that  it  would  subserve  no  useful  pur- 
pose to  again  enter  into  a  discussion  of  the  law  applicable 
to  the  facts  as  shown  by  the  I'ecord.  Therefore,  following 
the  rule  announced  in  the  case  of  Bardsley  v,  Sternberg, 

20—21  WABB. 
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18  Wash.  612  (52  Pac.  251,  524),  the  judgment  wiU  be 
reversed  jand  the  case  remanded,  with  instructions  to  grant 
the  relief  prayed  for  in  the  complaint. 

Gordon,   C.   J.,   and  Aitdees   and   Fulleetoh",   JJ., 
concur. 


[No.  8808.    Decided  June  87,  1890.] 

Fbanois  T.  Muhlenbeeg,  Appellant,  v.  The  City  of 
Tacoma  et  al.j  Respondents. 

EVn)ENCE — TIME   OF   PBESENTATION   OF   WABBANTS — SFFECT   OF  TBEA8- 
UBEB'S  INDOBSEMENT. 

The  mere  manual  indorsement  of  city  warrants  by  a  treasurer, 
"  Not  paid  for  want  of  funds/'  is  simply  a  ministerial  act;  and, 
whether  made  at  the  time  of  presentation  or  subseauent  to  hie 
term  of  office,  would  be,  at  most,  but  evidence  of  their  presenta- 
tion. 

Appeal  from  Superior  Court,  Pierce  Coimty. — ^Hon. 
Thomas  Caeeoll,  Judge.    Reversed. 

John  A.  Shachleford,  Crowley  &  Qrosscup,  and  Bogle 
£  Richardson,  for  appellant. 

W.  H,  Pritchard,  Walter  M.  Harvey,  and  John  Leo, 
for  responodents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — This  case,  on  the  main  question  involved, 
is  identical  with  the  case  of  New  York  Security  &  Trust 
Co.  V.  Tacoma  (just  decided),  ante,  p.  303.  In  other  re- 
spects, without  entering  into  a  discussion  of  them,  the 
court  rightfully  sustained  plaintiff's  demurrer  to  defend- 
ants' sixth,  seventh,  eighth  and  ninth  partial  defenses. 
We  also  think  the  warrants  issued  directly  to  Boggs  were 
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legitimate  and  l^al.  So  far  as  the  question  is  concerned 
of  when  a  certain  amount  of  warrants,  consisting  of  about 
$35,000,  sold  to  the  Columbia  !ITational  Bank,  were  pre- 
sented for  payment,  it  seems  to  us  that  the  testimony  tend- 
ing to  show  that  they  were  not  presented  at  the  time  the 
indorsement  indicates  is  exceedingly  unsatisfactory.  The 
^'X-treasurer's  testimony,  as  first  given,  was  to  the  effect 
that  all  of  the  warrants  in  identification  1,  including  in 
the  aggregate  something  like  $36,000 ;  and  a  batch  of  war- 
rants of  the  aggregate  value  of  $30,000,  deposited  in  the 
German-American  Bank,  were  not  indorsed  "Not  paid 
for  want  of  funds"  until  after  the  expiration  of  his  term 
<»f  office,  and  this  testimony  was  positive.  He  afterwards 
admitted  that  he  was  mistaken  as  to  the  whole  amount  of 
the  $30,000  worth  of  warrants  deposited  in  the  German- 
American  Bank,  and  as  to  some  $6,000  worth  of  warrants 
deposited  in  the  Columbia  National  Bank  and  embraced 
in  identification  1,  and  was  not  certain  as  to  some  other 
warrants.  Even  if  such  unsatisfactory  testimony  were  to 
be  allowed  to  overcome  the  verity  imputed  to  the  record 
as  shown  by  the  warrants  themselves,  with  the  view  we 
have  taken  of  the  transaction,  the  mere  manual  indorse- 
ment of  them  by  the  treasurer  was  simply  a  ministerial 
act,  which  was,  at  the  most,  but  evidence  of  their  presenta- 
tion, and,  according  to  the  treasurer's  own  testimony,  the 
actual  presentation  had  been  made  before.  The  judgment 
will  be  reversed,  with  instructions  to  grant  the  relief 
prayed  for  by  the  complaint. 

GoBDON,   C.   J.,   and  Anders   and   Ftjllebton,   JJ., 
concur. 
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[No.  8183.    Decided  June  29,  1889.] 

21   aoBi 

^    ^^'  The  City  of  Walla  Walla,  Respondent,  v.  James  M. 

21    308  7  r 

^  ^  Ferdon,  Appellant 

LICENSE  —  SALE    OF    DRUGS    BY    PXTBLIC    0X7T0BY    AND    EXHIBITIONS 

AMOUNT  OF  LIOENSB  —  REASONABLENESS. 

An  ordinance  by  the  city  of  Walla  Walla,  imposing  a  license  fee 
of  |50  a  day  upon  traveliner  vendors  of  drugs  and  nostrums,  who 
conduct  their  sale  by  public  outcry,  with  an  accompanying  show 
or  exhibition,  is  not  unreasonable. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Brents,  Judge.    Affirmed. 

B,  L,  &  J,  L,  Sharpstein,  for  appellant : 

Under  authority  given  to  license  a  particular  useful 
trade  or  occupation,  no  considerable  sum  can  be  exacted 
for  the  license,  but  only  such  sum  as  covfers  the  cost  of 
issuing  same,  and  the  incidental  supervision  of  the  busi- 
ness.   State  V,  Bean,  91  N.  C.  554. 

The  ordinance  in  question  is  void  because  it  is  an  unjust 
discrimination  as  to  the  sale  of  one  commodity  not  harm- 
ful in  itself,  is  necessarily  oppressive  by  exacting  the 
amount  which  it  does,  and  is  in  restraint  of  trade;  and 
for  the  further  reiason  that  it  does  not  in  any  manner  make 
the  amount  of  license  dependent  upon  the  amount  of  busi- 
ness done.  Sipe  v.  Murphy,  31  N.  E.  884  (17  L.  R.  A. 
184) ;  Clements  v.  Town  of  Casper,  35  Pac.  472 ;  Brooks 
V.  Mangan,  49  N.  W.  632  (24  Am.  St.  Rep.  137)  ;  Merced 
County  V.  Helm,  102  Cal.  159 ;  CarrolUon  v.  Bazzette,  42 
N.  E.  837  (31  L.  R.  A.  522). 

H.  8.  Blandford,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — ^Defendant  was  convicted  of  the  violation 
of  a  city  ordinance  of  the  city  of  Walla  Walla  (ordinance 
No.  628),  entitled  ^^An  ordinance  to  regulate  and  license 
venders  of  medicines,  drugs  and  nostrums."  Section  1 
is  as  follows : 

"  It  shall  be  unlawful  for  any  person,  persons,  company, 
corporation  or  aggregation  of  people  travelling  for  the  pur- 
pose of  advertising,  selling,  or  giving  away  any  drug, 
medicine,  nostrum,  or  any  other  substance  for  the  cure  of, 
or  pretended  cure  of,  any  disease  or  ailment,  to  give  any 
public  exhibition  in  any  hall  or  building  or  tent  or  upon 
any  of  the  streets  or  alleys,  or  vacant  lots,  or  elsewhere,  or 
in  any  place  in  the  city  of  Walla  Walla,  whether  the  ad- 
mission to  such  performances  be  free  or  not ;  and  for  any 
person,  persons,  company,  corporation,  or  aggregation  of 
people  by  proclamation,  public  outcry,  auction,  or  theat- 
rical performance,  or  show  of  any  kind  in  any  hall,  or 
building,  or  tent,  or  upon  any  of  the  streets  or  alleys  or 
vacant  lots,  or  elsewhere,  or  at  any  place  in  said  city  of 
Walla  Walla  to  sell,  barter  or  give  away,  or  offer  to  sell, 
barter  or  give  away,  any  drug,  medicine,  nostrum  or  any 
other  substance  for  the  cure  of,  or  pretended  cure  of,  any 
disease  or  ailment,  until  such  person,  persons,  company, 
corporation,  or  aggregation  of  people  shall  have  first  pro- 
cured a  city  license  therefor,  and  for  such  license  there 
shall  be  paid  the  sum  of  $50  for  each  day,  or  part  of 
a  day." 

The  facts  were  stipulated,  and  are  substantially  that  in 
the  city  of  Walla  Walla,  on  the  28th  day  of  September, 
1898,  the  defendant,  by  proclamation  and  public  outcry, 
cflFered  to  sell,  and  sold,  a  bottle  of  medicine  prepared  and 
recommended  to  cure  diseases  and  ailments,  without  hav-» 
ing  procured  any  license ;  that  the  defendant  was  traveling 
from  city  to  city,  engaged  in  the  business  of  selling  medi- 
cines in  the  same  manner  as  this  sale  was  made,  and  that 
it  was  the  practice  of  the  defendant  to  give,  at  the  time 
and  place  of  making  such  sales,  concert  entertainments  for 
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the  purpose  of  attracting  people  for  the  sale  of  said  medi- 
cine, and  for  the  purpose  of  increasing  sales;  that  he 
usually  gave  two  such  concerts  daily  on  each  afternoon 
and  evening,  except  Sundays ;  that  he  sold  as  much  medi- 
cine as  he  could  find  purchasers  for.  Error  is  assigned  by 
counsel  for  defendant  in  holding  the  ordinance  valid  and 
finding  the  defendant  guilty. 

It  is  urged  by  counsel  for  appellant  that  the  ordinance 
is  imreasonable,  in  demanding  an  extortionate  sum  for  the 
license.  The  charter  powers  of  the  city  of  Walla  Walla 
(Laws  1883,  p.  270),  are  very  liberal.  Section  16  pro- 
vides that  the  city  shall  'Tiave  power  ...  to 
license,  tax  and  regulate  or  prohibit  theatrical  shows  and 
other  exhibitions;  to  license,  tax  and  regulate  auctioneers 
and  to  license  and  tax  all  hotels,  livery  stables, 
business  houses  and  wholesale  and  retail  establishments  of 
every  kind  and  description;"  and  various  sections  confer 
ample  police  powers  upon  the  city.  Section  23  provides: 
"The  city  of  Walla  Walla  shall  .  .  .  have  such 
other  power  and  privileges  not  here  specifically  enumerated 
as  are  incident  to  municipal  corporations."  There  is  also 
provision  in  §  97  that  "when  any  proceeding,  matter  or 
thing  is,  by  this  act,  committed  or  left  to  the  discretion  of 
the  council,  such  discretion  or  judgment,  when  exercised 
or  declared,  is  final  and  can  not  be  reviewed  or  called  in 
question  elsewhere." 

The  only  question  before  the  court  is  the  reasonableness 
of  the  ordinance.  It  was  observed  in  Grand  Rapids  v. 
Braudy,  105  Mich.  670  (64  K  W.  29,  55  Am.  St.  Rep, 
472): 

"Courts  cannot  interfere  with  legislative  discretion, 
and  are  slow  to  declare  ordinances  invalid  because  un- 
reasonable, when  the  power  to  legislate  upon  the  subject 
lias  been  conferred  upon  the  common  council.  The  coun- 
ciFs  discretion,  and  not  the  court's,  must  control.    In  such 
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matters  the  city  authorities  are  usually  better  judges  than 
the  courts." 

"An  ordinance  to  be  void  for  unreasonableness  must  be 
plainly  and  clearly  unreasonable.  There  must  be  evidence 
cf  weight  that  it  took  inception  either  in  a  mistake,  or  in 
ii  spirit  of  fraud  or  wantonness  on  the  part  of  the  enacting 
body."  Horr  &  Bemis,  Municipal  Police  Ordinances, 
§127. 

It  is  maintained  by  counsel  for  appellant  that  the  ordi- 
nance provides  for  regulation  and  license,  and  not  for  a 
tax.  It  is  not  deemed  necessary,  however,  in  the  deter- 
mination of  the  case  to  discuss  or  conclude  how  far  the 
city  may  tax  the  ordinary  lines  of  business  conducted  in 
the  city,  under  the  authority  conferred  by  its  charter. 
Judge  Dillon  on  Municipal  Corporations  (4th  ed.),  §  357, 
observes : 

"  Concerning  useful  trades  and  employments,  a  distinc- 
tion is  to  be  observed  between  the  power  to  license'  and 
the  power  to  Hax.'  In  such  cases  the  former  right,  unless 
such  appears  to  have  been  the  legislative  intent,  does  not 
^nve  the  authority  to  prohibit,  or  to  use  the  license  as  a 
mode  of  taxation  with  a  view  to  revenue,  but  a  reasonable 
fee  for  the  license  and  the  labor  attending  its  issue  may 
be  charged." 

Many  authorities  are  cited  to  sustain  the  text.  The 
rule  thus  stated  seems  to  be  the  correct  one.  While  a 
municipal  corporation  such  as  the  city  of  Walla  Walla 
may  not  arbitrarily  declare  a  lawful  trade  or  business  a 
suisance,  yet  the  manner  of  conducting  it  may  be  regu- 
kted,  and  it  may  be  licensed  when  so  regulated.  But  it 
cannot  be  said  that  the  sale  of  drugs  and  nostrums  by 
public  outcry,  and  accompanied  by  a  concert,  comes  within 
the  class  of  useful  trades  or  employments,  but,  rather,  it 
falls  within  another  class  where,  under  the  authority  to 
regulate  and  license,  a  substantial  revenue  may  be  inci- 
dental to  the  license.  The  supreme  court  of  Illinois,  in 
Carrollton  v.  Bazzette,  159  111.  284  (42  N.  E.  837),  said: 
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"Under  the  liberal  rule  adopted  by  this  court,  such 
license  fees,  while  imposed  under  the  general  police  power, 
may,  as  we  have  seen,  be  imposed  not  only  as  a  mere  means 
of  regulation,  but  also  for  revenue.  Under  such  a  rule,  it 
becomes  a  question,  not  always  easy  of  solution,  to  deter- 
mine whether  or  not  the  imposition  of  a  certain  amount 
to  be  paid  as  a  license  fee  is  an  oppressive  exercise  of  a 
statutory  power ;  having  the  effect,  whether  so  designed  or 
not,  to  suppress  and  prohibit  the  business  upon  which  it  is 
imposed,  rather  than  merely  to  license  and  regulate  it. 
And  it  must  be  admitted  that  the  question, 
so  far  as  it  comes  within  the  discretion  of  the  municipal 
authorities,  is  one  for  them,  and  not  for  the  courts,  to 
determine.  It  is  only  when  the  ordinance  is  plainly  un- 
reasonable and  prohibitive  in  its  character,  where  there  is 
no  power  to  prohibit,  that  the  courts  may  interfere  and 
pronounce  it  invalid." 

To  the  same  effect  are  many  other  decisions. 

The  defendant  held  a  license  as  auctioneer,  and  also  for 
a  show  or  exhibition.  Ilis  counsel  therefore  maintain  that 
ar,  a  showman  he  could  attract  people,  and  as  auctioneer 
he  could  vend  drugs  and  nostrums,  which  were  claimed 
to  cure  ailments;  and  that,  because  there  was  no  license 
required  for  the  sale  of  drugs  in  the  usual  manner  by  drug 
stores,  there  is  discrimination  in  the  terms  of  Ordinance 
628.  But  we  cannot  clearly  perceive  the  force  of  this  con- 
tention. The  sales  made  by  defendant  would  collect  a 
mass  of  people,  perhaps  obstruct  the  streets  and  become 
noisy  and  offensive  to  good  order,  and  require  more  or  less 
police  supervision.  There  is  a  material  difference  between 
the  ordinary  dispensation  of  drugs  through  the  drug  stores, 
and  these  noisy  sales  by  public  outcry.  And,  while  the 
sale  of  drugs  is  a  legitimate  business  or  trade,  it  is  one 
peculiarly  subject  to  regulation  by  the  general  policy  of 
the  state,  and  qualifications  are  required  of  the  pharmacist 
who  compounds  and  dispenses  them,  as  also  of  the  phy- 
sicians who  prescribe  them ;  and  it  cannot  be  said  that  the 
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public  welfare  of  the  city  of  Walla  Walla  requires  the  sale 
of  nostrums  in  the  maimer  carried  on  bv  defendant  A 
large  discretion  is  vested  in  the  municipal  authorities  in 
the  regulation  and  license  of  such  occupations.  The  city 
at  Walla  Walla  has  a  population  of  7,500  people.  It  ap- 
pears that  the  license  for  a  circus  and  menagerie  is  $800 
per  day,  according  to  a  city  ordinance ;  and  it  may  be  said 
that  it  is  common  knowledge  that  the  municipalities  in  the 
state,  in  the  licensing  of  circuses,  have  always  exercised  a 
large  discretion,  which  has  not,  that  we  are  aware  of,  been 
hitherto  questioned.  We  do  not  see  very  clearly  how  the 
court  can  assume,  without  any  further  showing  before  it, 
that  the  license  fee  of  $50  per  day,  imposed  upon  the 
public  sale  by  outcry  of  drugs  and  nostrums,  with  an 
accompanying  show,  is  more  unreasonable  than  a  license 
of  $300  per  day  upon  a  circus.  The  defendant's  business 
is  evidently  transient.  His  various  attractions  are  for  the 
purpose  of  calling  together  a  large  crowd  and  the  dispo- 
sftion  of  as  large  a  quantity  of  his  nostrums  in  as  short  a 
time  as  it  can  be  done ;  and  a  license  fee  which  would  be 
prohibitory  on  a  permanent  business,  perhaps,  would  not 
he  onerous  on  the  transient  business  conducted  by  the 
defendant. 

In  accord  with  the  current  of  accepted  authority,  the 
court  cannot  pronounce  the  ordinance  invalid  unless  it  is 
plainly  unreasonable ;  and,  with  th'e  lights  here,  it  is  not 
prepared  to  come  to  the  conclusion  that  it  is  unreasonable. 
The  judgment  of  the  superior  court  is  therefore  affirmed. 

GrOBDON,  C.  J.,  and  Anders,  Dunbar  and  Fullerton, 
JJ.,  concur. 
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j^-jy«  Joseph  B.  Dawson,  as  Receiver^  Appellant,  v.  Morris 

'  *  ^U'  MoCabty  et  aL,  Defendants,  School  District  No.  1 


lufi 


OF  Whatcom  County,  Respondent. 

DISMISSAL  OF   APPEAL — ^IBREOnLASITIES   IN   BOND — OMISSION   OF  BEVE- 

NUE  STAMP. 

An  appeal  will  not  be  dismissed  because  no  reyenue  stamp  1b 
attached  to  the  certificate  of  Qualifications  of  the  sureties  to  the 
bond,  since  by  United  States  War  Revenue  Law  1898,  schedule  A, 
§  25,  bonds  used  in  legal  proceedings  are  exempted  from  Its  operar 
tion. 

MORTGAGES — ^FAILITBE    TO    BEOOBD — ^PRIORITY   OVER    SUBSEQUENT    JUDG- 
MENT. 

An  unrecorded  mortgage  Is  entitled  to  priority  over  a  subse- 
quent judgment,  since  a  judgment  creditor  is  not  a  bona  fide  pur- 
chaser within  the  meaning  of  Bal.  Code,  §  4535,  which  declares 
mortgages  valid,  as  against  bona  fide  purchasers  from  the  date  of 
their  filing  for  record. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
Hiram  E.  Hadley,  Judge.     Keversed. 

Stratton  &  Powell,  for  appellant. 
John  R.  Crites,  for  respondent : 

The  appellant  invokes  the  rule  that  a  purchaser  of  lands 
whose  deed  is  not  recorded  takes  precedence  over  the  lien 
of  a  judgment  The  authorities  are  not  uniform  on  that 
subject.  The  following  are  some  holding  to  the  contrary : 
Ouiteau  v.  Wisely,  47  111.  433 ;  Columbus  Buggy  Co.  v. 
Graves,  108  HI.  462;  Martin  v.  Dryden,  1  Gilm.  217. 
The  tendency  of  late  decisions  is  to  prefer  judgment  liens 
to  unrecorded  mortgages.  We  think  justly,  especially 
where  judgment  creditor  had  no  notice  of  it  when  judg- 
ment was  docketed.  Freeman,  Judgments  (3d  ed.),  § 
366 ;  Orace  v.  Wade,  45  Tex.  523 ;  Cavanaugh  v.  Peterson, 
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47  Tex.  198;  Mainwarring  v.  Templeman,  51  Tex.  205; 
Firehaugh  v.  Ward,  51  Tex.  409;  Eidson  v.  Huf,  29 
Grat.  338 ;  Anderson  v.  Nagle,  12  W.  Va.  98 ;  Andrews  v. 
Mathews,  59  Ga.  466;  Young  v.  Devries,  31  Grat.  304; 
Bmiih  v.  Savage,  43  Pac.  847. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Appellant  brought  suit  to  foreclose  a  mort- 
gage on  certain  lands  in  Whatcom  county.  The  mortgage 
vas  executed  by  the  defendants  Morris  McCarty  and  wife 
to  the  Columbia  National  Bank  of  New  Whatcom,  of 
which  the  appellant  is  receiver.  Respondent  (defendant) 
tkjhool  District  No.  1  of  Whatcom  county,  has  a  judgment 
against  defendants  McCarty  and  wife,  which  is  a  lien 
upon  the  mortgaged  premises.    On  the  16th  of  September, 

1893,  the  bank  was  in  the  custody  of  a  receiver  appointed 
by  the  comptroller  of  the  currency.  At  that  time  the  de- 
fendant Morris  McCarty  was  indebted  to  the  bank  in  the 
&um  of  $25,490.08,  exclusive  of  interest  The  indebted- 
ness was  in  the  form  of  promissory  notes  and  overdrafts 
made  prior  to  June  23,  1893.  The  greater  portion  of  the 
indebtedness  was  due  September  18,  1893.  On  the  16th 
of  September,  1893,  the  defendants  McCarty  and  wife, 
for  the  purpose  of  securing  the  payment  on  October  1, 

1894,  of  all  said  indebtedness,  executed  their  mortgage 
upon  the  real  estate  in  controversy.  The  mortgage  specifi- 
cally extended  the  time  of  payment  of  all  indebtedness  to 
October  1,  1894.  On  the  day  of  its  execution  the  mort- 
gage was  delivered  to  the  attorney  of  the  receiver,  to  be 
held  by  him  in  escrow  until  it  could  be  submitted  to,  and 
the  terms  approved  by,  the  comptroller  of  the  currency, 
and  thereupon  be  delivered  to  the  receiver  of  the  bank.  On 
the  27th  of  September,  1893,  the  comptroller  of  the  cur- 
rency duly  authorized  and  approved  the  acceptance  of  the 
mortgage  by  the  receiver,  and  the  mortgage  was  thereafter 
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delivered  by  the  attorney  to  the  receiver  about  the  5th  of 
January,  1894.  The  mortgage  was  not  filed  for  record 
until  March  8,  1894.  On  the  2d  of  August,  1892,  the 
defendant  school  district  instituted  an  action  in  the 
superior  court  against  defendant  Morris  McCarty,  and 
on  the  6th  day  of  February,  1894,  recovered  judgment 
against  him  for  the  sum  of  $1,831.39,  exclusive  of  inter- 
est. At  the  time  of  the  entry  of  the  judgment  the  school 
district  had  no  notice  of  the  existence  of  appellant's  mort- 
gage. By  a  mistake  a  portion  of  the  property  covered  by 
the  mortgage  was  incorrectly  described  as  the  west  half 
of  a  certain  quarter  section,  when  it  should  have  been  de- 
scribed as  the  east  half  of  the  same  quarter  section.  The 
superior  court  corrected  this  error  and  reformed  the  mort- 
gage. That  court  also  adjudged  the  mortgage  inferior  to 
the  judgment  lien  of  the  school  district.  To  this  portion 
of  the  decree  the  plaintiff  (appellant)  excepted. 

1.  Respondent  moves  to  dismiss  the  appeal  on  the 
ground  that  no  proper  notice  of  appeal  was  given  or  served 
and  that  no  valid  bond  has  been  given  or  filed  in  the  cause, 
because  no  revenue  stamp  is  attached  to  the  certificate  of 
the  qualification  of  the  sureties  to  the  bond.  The  notice 
of  appeal  is  clear,  and  conveyed  fully  to  the  adverse  par- 
ties the  fact  of  the  appeal.  And  the  objection  to  the  bond 
is  not  vjell  taken.  The  certificate  to  the  qualification  of 
the  sureties  is  part  of  the  proper  execution  of  the  bond  on 
appeal.  The  federal  revenue  law  exempts  bonds  used  in 
legal  proceedings.  Section  25,  Schedule  A,  War  Revenue 
Law  of  1898.  And  again,  it  is  elementary  constitutional 
law  that  the  federal  government  cannot  impose  any  burden 
upon  procedure  in  state  courts.  The  Collector  v.  Day, 
11  Wall.  113;  Cooley,  Taxation,  pp.  82-86,  and  authori- 
ties cited. 

2.  The  controversy  upon  the  merits  is,  which  is  the 
prior  lien,  the  mortgage  or  judgment?     At  common  law 
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the  tmifonn  rale  seems  to  have  been  that  a  prior  un- 
recorded deed  or  mortgage  conveyed  good  title  as  against 
a  subsequent  judgment.  The  rule  is  thus  stated  in  2 
Freeman  on  Judgments,  §  366: 

"  Wherever,  under  the  law,  a  deed  or  mortgage  is  valid 
without  being  recorded,  a  subsequently  attaching  judg- 
ment lien  against  the  grantor  or  mortgagor  will  not  be  of 
any  benefit  to  the  lien-holder  as  against  the  deed  or  mort- 
gage. Under  the  principle  already  referred  to,  that  the 
lien  of  a  judgment  attaches  to  the  debtor's  real  rather  than 
to  his  apparent  interest,  such  lien  is  subordinate  to  any 
unrecorded  conveyance  or  encumbrance  executed  prior  to 
the  rendition  of  the  judgment,  unless  the  statutes  of  the 
state  give  to  judgment  creditors  the  same  protection 
against  unrecorded  instruments  which  they  give  to  bona 
fide  purchasers  without  notice." 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence, 
§  721,  Under  the  caption,  "Prior  Unrecorded  Mortgage 
Superior  to  Subsequent  Docketed  Judgment,"  observes: 

"  The  most  important  question  under  this  head  which 
has  come  before  the  American  courts  relates  to  the  re- 
spective clainas  arising  from  a  prior  specific  and  a  subse 
quent  g(:neral  lien.  The  doctrine  is  cer'jiinly  established 
as  part  of  the  equity  jurisprudence,  and  rests  upon  the 
solid  basis  of  principle,  that  prior  equitable  interests 
in  rem,  including  equitable  liens  upon  specific  parcels  of 
land,  have  priority  of  right  over  the  general  statutory  lien 
of  subsequent  docketed  judgments,  although  the  latter  is 
legal  in  its  nature.  Judgment  creditors  are  not  ^pur- 
chasers' within  the  meaning  of  the  recording  acts,  and 
unless  expressly  put  upon  the  same  footing,  they  do  not 
obtain  the  benefit  which  a  subsequent  purchaser  does  by  a 
prior  record.  The  equitable  doctrine  is,  that  a  judgment 
and  the  legal  lien  of  its  docket  binds  only  the  actual  inter- 
est of  the  judgment  debtor,  and  is  subject  to  all  existing 
equities  which  are  valid  as  against  such  debtor." 

Mr.  l^omeroy  also  further  says,  in  §  722,  that : 

"A  very  different  rule  prevails  in  many  states,  in  which 
it  is  settled  that  the  lien  of  a  subsequent  docketed  judg- 
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ment  prevails  over  that  of  a  prior  unrecorded  mortgage 
or  other  prior  equitable  interest  or  lien  not  recorded,  of 
which  the  judgment  creditor  had  no  notice  at  the  time  of 
recovering  and  docketing  his  judgment.  This  result  is 
reached,  in  some  of  the  states,  from  express  provisions  of 
the  statutes ;  in  others,  from  what  was  deemed  to  be  the 
necessary  interpretation  of  the  statutory  language;  and 
in  a  few,  as  it  would  seem,  from  an  intentional  rejection 
of  the  equitable  doctrine  which  lies  at  the  basis  of  the 
whole  subject/' 

Our  statute  is  as  follows : 

"All  deeds,  mortgages,  and  assignments  of  mortgages, 
shall  l)e  recorded  in  the  office  of  the  county  auditor  of  the 
county  where  the  land  is  situated,  and  shall  be  valid  as 
against  bona  fide  purchasers  from  the  date  of  their  filing 
for  record  in  said  office ;  and  when  so  filed  shall  be  notice 
to  all  the  world/'    Bal.  Code,  §  4535. 

From  an  examination  of  the  authorities  submitted  by 
counsel  for  respondent  it  would  seem  that,  in  the  states  of 
Illinois.  Texas,  West  Virgina,  Alabama,  South  Carolina 
and  Georgia,  the  recording  statute  extends  the  protection 
to  subsequent  creditors.  The  decided  weight  of  authority 
seems  to  be  that  the  term  ^^bona  fide  purchasers"  in  the 
recording  act  does  not  include  a  judgment  creditor.  20 
Am.  &  Eng.  Enc.  Law,  577;  Seevers  v.  Delashmutt,  11 
lowa^  174  (77  Am.  Dec.  139)  ;  Vaughn  v.  Schmalsle,  10 
Mont.  186  (25  Pac.  102) ;  Plant  v.  Smythe,  45  Cal.  161; 
SJii/rlc  V.  Thomas,  121  Ind.  147  (22  N.  E.  976,  16  Am. 
St.  Rep.  381);  Webb,  Record  of  Title,  §192;  Davis  v. 
Owenby,  14  Mo.  170  (55  Am.  Dec.  105) ;  Holden  v.  Gar- 
rett, 23  Kan.  98. 

It  appears  that  it  is  immaterial  whether  the  mortgagee 
is  strictly  a  bona  fide  purchaser,  within  the  meaning  of 
the  statute.  The  question  is  whether  the  judgment  cred- 
itor is  a  bona  fide  purchaser,  and  thus  within  the  protec- 
tion of  the  statute.     Ghreenleaf  v.  Edes,  2  Minn.  265; 
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Martin  v.  Nixon,  92  Mo.  26  (4  S.  W.  503) ;  Rodgers' 
Lessee  v.  Oibson,  4  Yeates,  111. 

The  lien  of  the  judgment,  as  already  observed,  binds 
only  the  interest  that  the  judgment  debtor  actually  has  in 
the  real  estate.  Laws  1893,  p.  65,  §  1 ;  Voorhies  v.  Revr 
nessy,  7  Wash.  243  (34  Pae.  931)  ;  Book  v.  Willey,  8 
Wash.  267  (35  Pac.  1098). 

The  case  of  Ooetzinger  v.  Rosenfeld,  16  Wash.  393  (47 
Pac.  882),  has  been  relied  upon  by  counsel  for  respondent 
to  sustain  the  priority  of  its  judgment  lien.  But  a  careful 
consideration  of  that  case  shows  that  the  precise  question 
bvolved  here  was  not  raised  or  discussed  there.  In  that 
case  the  judgment  was  rendered  and  the  mortgage  executed 
on  the  same  day,  and  both  were  entered  of  record  on  the 
same  day ;  and  the  court  declined  to  inquire  by  oral  testi- 
mony into  the  fraction  of  a  day,  to  determine  whether  the 
judgment  or  the  mortgage  was  first  filed  of  record,  and 
merely  left  them  upon  the  record  as  it  appeared  on  the 
face  thereof. 

The  judgment  must  be  reversed,  with  direction  to 
adjudge  the  lien  of  the  mortgage  prior  to  that  of  the 


GoBDON,   C.   J.,   and  Anthers   and   Fulleeton,   JJ., 
concur. 
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Ida  C.  Achby,  Respondent,  v.  D.  T.  Obbech,  as  Sheriff 
of  Chehalis  County,  Appellant. 

▲CnOHS — KLBCnOK  OF  BEMEDIES. 

When  a  party  has  a  choice  of  remedies  by  mandamus  or  suit 
for  damacres,  the  adoption  of  one  bars  the  right  to  invoke  the 
other. 


21    S19 
186    686 
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SAME — SPLITTING  CAUSE  OP  ACTION. 

A  party  having  the  right  to  plead  and  recover  damages  in 
mandamus  proceedings,  under  Laws  1895,  p.  118,  §  26,  cannot, 
after  having  prosecuted  to  final  Judgment  an  action  for  mandamus 
against  a  sheriff  to  recover  possession  of  exempt  property  levied 
on  by  him,  institute  a  second  action  to  recover  damages  for  the 
unlawful  detention  of  the  same  property. 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon. 
Chables  W.  Hodgdon,  Judge.    Reversed. 

J.  C  Cross,  for  appellant. 

Wm.  0.  McKinlay,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  is  an  action  brought  by  the  respond- 
ent against  the  appellant,  sheriff  of  Chehalis  county,  for 
damages  alleged  to  have  been  sustained  by  respondent  by 
the  allied  unlawful  detention  of  certain  property  of  re- 
spondent, claimed  to  be  exempt  from  execution,  which 
property  was  levied  upon  by  the  sheriff  in  an  attachment 
suit  brought  against  the  respondent  by  one  N.  G.  Kauf- 
maiL  At  the  time  of  the  levy  aforesaid,  the  respondent 
brought  a  suit  in  mandamus  against  the  sheriff,  the  ap- 
pellant in  this  action.  In  that  suit  the  property  was 
adjudged  exempt  property,  and  the  sheriff  was  ordered  to 
turn  the  same  over  to  the  respondent,  which  was  done. 

In  Jiis  case  the  appellant  moved  against  the  complaint, 
asking  that  respondent  be  required  to  state  her  causes  of 
action  separately,  and  to  strike  certain  portions  thereof, 
which  motion  was  denied  by  the  court.  Appellant  also 
demurred  to  the  complaint,  which  demurrer  was  over- 
ruled by  the  court.  An  answer  was  interposed,  the  affirm- 
ative part  of  which  was  stricken  out  on  motion  of  the 
respondent,  and  which  it  is  not  necessary  to  discuss  here. 
The  case  went  to  trial  and  judgment  was  rendered  in  favor 
of  the  respondent.     The  demurrer  should  have  been  sus- 
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tained,  the  complaint  showing  that  mandamus  proceed- 
ings had  been  resorted  to  to  obtain  the  possession  of  the 
property  described.  The  respondent  elected  to  prosecute 
her  rights  in  the  statutory  form  of  mandamus,  that  action 
was  prosecuted  to  final  judgment,  and,  when  a  party  has 
a  choice  of  remedies  by  mandamus  or  suit  for  damages, 
the  adoption  of  one  bars  the  right  to  invoke  the  other. 
Merrill,  Mandamus,  §  311 ;  Kendall  v.  Stokes,  8  How.  87 ; 
Staie  V.  Ryan,  2  Mo.  App.  303.  In  addition  to  these 
authorities,  it  seems  to  us  that  our  statute  decides  this 
question  without  any  doubt,  for  the  statute  specially  pro- 
vides in  the  chapter  on  mandamus  (Laws  1895,  p.  118, 
§  26)  that,  if  judgment  be  given  for  the  applicant,  he 
may  recover  the  damages  which  he  has  sustained,  as  found 
by  the  jury  or  as  may  be  determined  by  the  court  or 
referee,  and  for  such  damages  and  costs  an  execution  may 
issue.  Having,  then,  the  right  to  plead  and  recover  dam- 
ages in  the  mandamus  proceeding,  the  law  will  presume 
that  she  demanded  and  received  in  that  action  all  that 
she  was  entitled  to,  and  the  defendant  will  not  be  sub- 
jected to  the  defense  of  a  multiplicity  of  suits,  when  all 
the  subjects  of  the  controversy  could  be  decided  in  one 
action. 

The  judgment  will  be  reversed  and  remanded,  with 
instructions  to  sustain  the  demurrer  to  the  complaint 

GoBDON,  C.  J.,  and  Fullebton,  Andebs  and  Reavis, 
JJ.,  concur. 
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LNo.  8219.    Decided  July  7,  1899.] 

J.  I.  Case  Threshing  Machine  Company,  Appellant, 
V.  Daniel  Sibes  et  al,.  Respondents. 

JUDGMENTS — ^DISCHABQE  OF  INSOLVBKT — COLLATERAL  ATTACK. 

The  decree  of  ,a  court  of  competent  JurlBdiction  dlscharsrlng  a 
petitioner  in  insolvency  proceedings  cannot  be  set  aside  by  a 
court  of  concurrent  Jurisdiction  nor  collaterally  attacked  in  an 
action  by  a  creditor  upon  a  promissory  note  which  was  due  prior 
to  the  institution  of  insolvency  proceedings  and  had  been  pre- 
sented to  the  assignee  of  the  insolvent  estate. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leandeb  H.  Pbatheb,  Judge.    Affirmed. 

E.  H,  Beldeh,  for  appellant. 
James  Hopkins,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  was  an  action  brought  by  the  appel- 
lant on  a  promissory  note.  The  complaint  was  the  ordi- 
nary one  in  such  cases.  The  separate  answers  of  the  de- 
fendants were  to  the  eflFect  that  they  had  instituted 
insolvent  proceedings  under  the  insolvency  statutes  and 
had  received  a  discharge  by  the  court  from  all  their  debts 
and  liabilities  which  existed  at  the  date  of  the  assignment, 
and  a  copy  of  the  decree  was  made  a  part  of  the  answers. 
It  was  also  alleged  in  the  answers  that  the  cause  of  action 
set  forth  in  the  plaintiff's  complaint  was  due  and  owing 
to  the  plaintiff  before  the  defendants  filed  their  deeds  of 
assignment,  that  the  said  debt  was  proved  against  the 
estate,  and  that  the  proof  of  said  claim  was  filed  vdth  the 
assignee  of  the  defendants.  A  demurrer  was  interposed 
to  the  several  answers,  which  demurrer  was  overruled, 
and  the  plaintiff  replied.     The  defendants  interposed  de- 
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mmrers  to  the  reply,  which  were  sustained  by  the  court. 
The  appellant  failing  and  refusing  to  amend,  respondents 
moved  for  judgment  on  the  pleadings,  which  motion  was 
sustained.  Judgment  was  entered  for  costs,  from  which 
judgment  this  appeal  is  taken. 

It  is  contended  by  the  appellant  that  the  reply  raised 
an  issue  of  fact,  which  should  have  been  tried  by  the  court ; 
but  an  examination  of  the  reply  shows  conclusively  that, 
while  certain  facts  set  forth  in  the  answers  were  in  a 
manner  denied,  it  was  not  really  the  facts  that  were  denied, 
but  it  was  the  legality  of  the  decree  which  was  challenged 
by  the  reply;  the  allegation  being  that,  at  the  time  the 
debt  was  contracted,  the  law  in  force  in  this  state  with 
reference  to  the  discharge  of  insolvent  debtors  of  their 
debts  and  liabilities  required  that  such  insolvent  debtors 
pay  at  1(  ast  fifty  per  cent,  of  the  amount  of  their  indebted- 
ness before  an  order  discharging  them  from  liability  be 
made;  that  the  defendants  in  this  case  did  not  pay  fifty 
cents  on  a  dollar,  or  any  part  thereof;  and  that  therefore 
the  decree  was  of  no  force  or  effect.  It  is  admitted  by 
all  the  pleadings  that  the  cause  of  action  set  forth  in  the 
plaintiff's  complaint  was  due  and  owing  to  plaintiff  before 
the  defendants  filed  their  deed  of  assignment,  and  that 
such  claim  was  presented  to  the  assignee.  The  deed  of 
assignment,  outside  of  these  admissions,  relates  the  fact 
that  due  notice  had  been  given  to  the  creditors,  and  that 
all  the  requirements  of  the  statute  had  been  met  by  the 
petitioners.  The  decree  was  by  a  court  of  competent  juris- 
diction and,  under  all  the  authorities,  it  is  not  competent 
for  a  court  of  concurrent  jurisdiction  to  set  such  decree 
aside.  This  decree  was  not  appealed  from,  and,  as  be- 
tween the  parties  whose  rights  were  litigated  under  that 
judgment,  that  case  is  without  doubt  res  adjudicata,  and 
the  judgment  cannot  be  attacked  in  a  collateral  proceeding. 
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This  law  is  so  universally  settled  that  we  deem  it  imneoea- 
sary  to  cite  authorities  to  sustain  it 

The  judgment  of  the  lower  court  will  be  affirmed. 

Gordon,  C.  J.,  and  Fulxeeton,  Aitoebs  and  Rbavis^ 
JJ.,  concur. 


.  [No.  2975.    Decided  July  10.  18».] 

^21  ml 

g  sos'  Hbnby  Allend,  Respondent,  v.   The  Spoeians  Falls 

a  ^  AjH)  NoETHEBN  Railway  Compant,  Appellant. 

24  ^  MASTER    AND    SERVANT — ^INJURY    TO    SERVANT — ^MASTER'S    LIABILITY 

IT^  PLEADING. 

28      59 

28  400  In  an  action  by  an  employee  for  Injuries  received  from  an  ex- 

21  324  plosion  of  giant  powder  on  a  construction  train,  caused  by  sparks- 

30  ^  from  tbe  engine,  the  fact  that  plalntlfF  alleges  In  his  complaint 

21  324|  that  "  If  defendant  had  exercised  ordinary  care  in  and  about  the 

-^-j^l  construction  and  use  of  said  engine  said  sparks  would  not  have 

I  34  ^  been  emitted  and  the  explosion  would  not  have  occurred/'  does. 

'^21^241  not  limit  the  plaintifF  to  proof  of  defective  construction  and  care- 

j7_226|  legg  management  of  the  engine  as  the  proximate  cause  of  the- 

Jg  ^1  explosion,  as  such  allegation  is  merely  the  pleader's  conclusion, 

21  si^i  drawn  from  preceding  facts  stated,  and  hence  an  ImmateriaF 

^/  statement  there  being  other  sufficient  allegations  in  the  complaint 

charging  negligence  in  placing  the  powder  on  the  train,  exposed, 
to  flying  sparks,  and  failing  to  warn  plaintiff  thereof. 

SAME — JKVJJiENCE. 

In  an  action  for  personal  Injuries  resulting  from  the  explosion 
of  giant  powder  in  a  caboose,  alleged  to  have  been  caused  br 
sparks  from  the  engine,  although  there  is  no  evidence  of  a  single- 
spark  coming  into  the  caboose  on  the  day  of  the  accident  yet 
where  the  evidence  shows  that  the  engine  was  a  wood  burner 
and  emitted  a  large  volume  of  sparks  whenever  It  was  operated; 
that  at  the  time  of  the  explosion  sparks  were  flying  past  the. 
caboose,  which  had  both  its  side  doors  open,  and  that  there  was. 
no  other  source  from  which  the  flre  could  have  originated,  the^ 
evidence  Is  sufficient  to  raise  a  question  of  fact  for  the  Jury  to 
pass  upon. 
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PLEADINGS — ^AMENDMENT — WHEN  PEBMI8BIBLS. 

A  party  is  entitled  to  amend  his  pleading  at  the  close  of  the 
evidence,  to  correspond  to  the  evidence  introduced,  when  it  con- 
tains no  new  allegations,  tending  in  any  way  to  surprise  or  mis- 
lead the  adverse  party,  and  when  its  only  effect  would  be  to 
harmonize  the  allegations  of  his  pleading. 

REVIEW  ON  AFPBAI^— PI;BADIN0  AND  PBOOF — ^AMENDMENTS. 

Under  Bal.  Code,  §6535,  authorizing  the  supreme  court  on 
appeal  to  consider  all  amendments  which  could  have  been  made 
as  made,  that  court  will  treat  a  pleading  as  amended  whenever  it 
is  necessary  to  do  Justice  between  parties  litigant,  when  it  can  be 
done  without  depriving  either  party  of  a  substantial  right. 

INSTBUCnONS — APPLICABILITY   TO   FACTS — ^INVASION   OF   JTTBT'S   PBOV- 
INGE. 

Where  the  evidence  shows  that  an  engine  employed  by  defend- 
ant was  defective  and  emitted  sparks  to  such  an  extent  that  it 
was  liable  to  set  fire  to  anything  combustible  with  which  the 
sparks  came  in  contact;  that  defendant  hauled  along  with  its 
workmen,  on  a  given  day,  an  explosive,  liable  to  be  exploded  by 
sparks  and  failed  to  inform  the  workmen  that  an  explosive  was 
being  hauled  with  them,  the  use  of  such  an  engine,  under  such 
circumstances,  would  be  negligence;  and  a  charge  to  the  Jury  that 
if  they  "believe  from  the  evidence  that  the  defendant's  engine, 
which  drew  the  car  or  caboose  in  which  the  explosion  complained 
of  occurred,  was  defective,  and  that  in  consequence  of  said  defect 
said  engine  emitted  large  quantities  of  fire  sparks  which  set  fire 
to  the  contents  of  the  box  in  said  car  containing  dynamite,  and 
caused  the  explosion  described  in  plaintiff's  complaint,  and  that 
plaintiff  was  injured  by  such  explosion,  then  they  should  find  that 
the  defendant  was  guilty  of  negligence,"  is  applicable  to  the  facts 
of  the  case,  and  Is  not  objectionable  as  being  an  invasion  of  the 
province  of  the  Jury. 

SAME— mOOMFLETENBSS— OBJECTIONS — HOW  BAISED. 

An  objection  that  instructions  given  omit  what  should  prop- 
erly be  contained  therein  will  not  be  considered  on  appeal,  where 
the  lower  court's  attention  was  not  called  to  the  omission  and  a 
request  made  for  such  modification  or  further  instructions  as  the 
complaining  party  deemed  proper. 

DIBCOVEBY — EXAMINATION  OF  PASTIES — ^USE  OF  ANSWEBS  TO  INTEBBOO- 
AT0BIE8. 

Under  the  provisions  of  Bal.  Code,  §§  6008-6018,  authorizing 
the  examination  by  written  interrogatories  of  the  adverse  party, 
after  the  filing  of  the  moving  party's  pleading  in  the  case,  only 
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such  portion  of  the  interrogatories  and  answers  as  the  party  pro- 
curing them  chooses  may  be  given  in  evidence,  where  they  are 
complete  in  themselves  and  have  no  connection  with  the  other 
answers. 

MASTER  AND  SERVANT — ^VICE  PRINCIPAL — ^DUTY  TO  PROVIDE  SAFE  PLACE 
FOR  WORK. 

Where  the  master  has  delegated  to  an  employee  his  authority 
and  his  duty  to  provide  a  reasonably  safe  place  for  other 
employees  to  work  in,  the  employee  intrusted  with  the  master's 
duty  in  this  respect,  although  not  authorized  to  employ  or  dis- 
charge workmen,  occupies  the  position  of  a  vice  principal. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Eichabdson,  Judge.     Affirmed. 

Albert  Allen  and  Jay  H.  Adams,  for  appellant: 

The  plaintiff  must  recover  upon  the  theory  and  allega- 
tions of  the  complaint  or  not  at  all.  The  proof  must  fit 
the  allegations  of  the  complaint.  Where  there  is  an  alle- 
gation of  particular  negligence,  coupled  with  an  averment 
that  in  the  absence  of  such  negligence  the  accident  would 
not  have  occurred,  there  cannot  be  a  recovery  without  prov- 
ing the  specific  negligence  charged.  Marsh  v.  Wade,  1 
Wash.  538;  Distler  v.  Ddbney,  3  Wash.  200;  Osten  v. 
Winehill,  10  Wash.  333 ;  Mescall  v.  Tully,  91  Ind.  96 ; 
First  National  Bank  v.  Boot,  107  Ind.  224;  Supervisors 
V.  Decker,  30  Wis.  624 ;  Union  Pacific  By.  Co.  v.  Wyler, 
168  U.  S.  285 ;  Cleveland,  C.  C.  £  I.  By.  Co.  v.  Wynant, 
100  Ind.  160;  Woodward  v.  Oregon  By.  &  Nav.  Co.,  18 
Ore.  289. 

The  use  of  a  defective  engine  by  a  railway  company  is 
not  negligence  under  any  and  all  circumstances.  This 
being  true  it  is  for  the  jury,  and  not  the  court,  to  say 
whether  the  use  of  a  defective  engine,  under  the  particular 
circumstances  of  a  given  case,  is  or  is  not  negligence. 
Missouri  Pacific  By.  Co.  v.  Lee,  35  Am.  &  Eng.  R.  R. 
Cas.  364;  Oulf,  C.  &  8.  F.  By.  Co.  v.  Anderson,  42  Am. 
&  Eng.  R.  E.  Cas.  160. 


ALLEND  V.  SPOKANE  FALLS  A  N.  RY.  CO.  827 

July,  1890.]  Anpiment  of  Ooiinsel. 

The  court  below  erred  in  permitting  the  respondent  to 
read  to  the  jury  certain  only  of  the  answers  to  interroga- 
tories without  reading  all.  The  interrogatory  practice 
under  the  Code  takes  the  place  of  the  discovery  under  the 
old  practice.  Under  that  practice  the  answer  of  the  de- 
fendant under  oath,  if  used  at  all,  was  introduced  in  its 
entirety,  and,  while  the  complainant  was  entitled  to  the 
admissions  in  the  answer,  he  could  use  the  answer  only  in 
connection  with  such  explanation  and  other  pertinent  mat- 
ter as  the  defendant  saw  fit  to  set  up  in  defense.  1  Foster, 
Federal  Practice,  p.  259 ;  1  Daniel,  Chancery  Practice  (5th 
ed.),  716,  720,  and  notes;  Moore  v.  Palmer,  14  Wash. 
134;  Mulhem  v.  Grove,  70  K  W.  15. 

Henley,  Kellam  &  Lindsley,  W.  H.  Plummer,  and  W. 
J.  Thayer,  for  respondent : 

It  is  the  general  rule  that  when  an  accident  occurs  from 
an  appliance  which  is  shown  to  be  under  the  defendant's 
control,  which  does  not  happen  in  the  ordinary  course  of 
events,  negligence  may  be  established  prima  facie  by  cir- 
cumstantial evidence.  1  Jones,  Evidence,  §  14;  Mullen 
V.  8L  John,  57  N.  Y.  569  (15  Am.  Eep.  530)  ;  Ellis  v. 
Waldron,  33  Ati.  869 ;  Hogan  v.  Manhattan  Ry.  Co.,  43 
IT.  E.  403;  Sheridan  v.  Foley,  33  Atl.  484;  Howser  v. 
Cumberland  £  P.  R.  R.  Co.,  30  Ati.  906  (45  Am.  St. 
Rep.  332,  27  L.  K.  A.  154)  ;  McQueen  v.  Mechanics' 
Institute,  40  Pac.  114;  Linderberg  v.  Crescent  Mining 
Co.,  33  Pac.  692 ;  Cunningham  v.  Union  Pacific  Ry.  Co., 
7  Pac.  795 ;  BamowsU  v.  Helson,  50  K  W.  989  (15  L. 
R.  A.  o?) ;  Inland,  etc..  Coasting  Co.  v.  Tolson,  11  Sup. 
Ct  653  (35  L.  ed.  270) ;  Klepsch  v.  Donald,  8  Wash.  162 
(31  Am.  St.  Rep.  936). 

The  above  rule  has  also  been  often  applied  in  cases  such 
as  the  one  at  bar  where  fires  have  been  started  by  loco- 
motives, the  general  rule  being  that  the  setting  of  a  fire 
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by  a  railway  locomotive  raises  a  presumption  of  negligence 
on  the  part  of  the  railway  company.  1  Jones,  Evidence, 
§  182 ;  Kenney  v.  Hannibal  &  St.  J.  R.  R.  Co.,  70  Mo. 
243 ;  Smith  v,  Chicago,  M.  &  St.  P.  Ry.  Co.,  4  S.  Dak.  71 ; 
Union  Pacific  Ry.  Co.  v.  Keller,  54  N".  W.  420;  Atchison, 
T.  &  8.  F.  R.  R.  Co.  V.  Bales,  16  Kan.  262 ;  Jackson  v. 
Chicago  &  N.  W.  R.  R.  Co.,  31  Iowa,  176  (7  Am.  Eep. 
120) ;  Field  v.  New  York  Central  R.  R.  Co.,  32  N.  Y. 
345 ;  Huyett  v.  Philadelphia,  etc.,  R.  R.  Co.,  23  Pa.  St. 
373;  Gainesville,  J.  &  8.  R.  R.  Co.  v.  Edmondson,  29 
S.  E.  i;13;  White  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  9 
L.  E.  A.  824. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — The  appellant  is  a  railway  corpora- 
tion owning  and  operating  a  line  of  railway  in  this  state. 
In  the  month  of  April,  1897,  the  respondent  was  one  of  its 
employees,  engaged,  as  a  common  laborer  with  others,  in 
riprapping  and  repairing  certain  parts  of  the  appellant's 
roadbed  in  the  vicinity  of  Marcus,  in  Stevens  county,  in 
this  state ;  all  working  under  the  supervision  of  one  (leorge 
Harkleroad.  The  appellant  used  in  this  work  a  construc- 
tion train  consisting  of  an  engine,  certain  flat  cars  and  a 
caboose,  for  the  purpose  of  transporting  the  necessary 
materials,  the  laborers,  and  their  working  tools,  from  place 
to  place,  as  the  exigencies  of  the  work  required.  On  the 
morning  of  the  28th  of  April,  1897,  the  train,  being  at 
Marcus,  went  over  the  road  for  a  couple  of  miles,  where 
the  trainmen  loaded  in  the  caboose  certain  tools  and  a  box 
of  giant  powder  and  fuse.  The  fuse  was  wrapped  in  a 
paper  and  placed  on  top  of  the  powder.  The  train  then 
went  back  to  Marcus,  where  the  respondent  and  his  co- 
laborers  boarded  the  caboose,  and  the  train  proceeded  on 
its  way  towards  the  place  of  labor  for  the  ensuing  day. 
After  the  train  had  gone  for  some  distance  an  alarm  was 
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raised,  whereupon  it  was  discovered  that  the  paper 
wrapped  around  the  fuse  was  on  fire,  and  the  men  hur- 
riedly endeavored  to  get  off  the  car.  When  the  fire  was 
discovered  the  train  was  going  at  considerable  speed,  but 
began  to  slow  up  when  the  alarm  was  sounded.  The  re- 
spondent reached  the  back  step  of  the  caboose,  where  he 
stopped  for  an  instant,  waiting  for  the  speed  of  the  train 
to  slacken  so  that  he  might  jump  off  with  greater  safety, 
when  the  powder  exploded.  The  explosion  tore  away  all 
of  the  superstructure  of  the  car,  causing  pieces  of  board 
to  fly  in  all  directions,  one  of  which  struck  the  respondent 
on  the  head  over  the  ear,  by  reason  of  which,  he  alleges, 
his  ear  was  permanently  injured.  The  respondent  con- 
tends that  the  explosion  occurred  because  of  the  negligence 
of  the  railroad  company,  and  brought  this  action  to  recover 
damages  for  his  injuries. 

In  his  complaint,  after  the  preliminary  allegations,  the 
respondent  alleges  that  one  George  Harkleroad  was  the 
foreman  employed  by  the  appellant,  and  was  by  the  appel- 
lant given  authority  over  him,  with  power  to  direct  his 
work,  labor,  and  movements,  and  that  he  was  in  all  things 
required  by  the  terms  of  his  employment  to  follow  the 
instructions  of  Harkleroad ;  that  he  boarded  the  car  at  the 
direction  of  Harkleroad,  without  being  informed  or  hav- 
ing knowledge  that  it  contained  any  dangerous  explosive, 
— the  sixth,  seventh  and  eight  paragraphs  of  the  com- 
plaint l)e]ng  as  follows : 

"6.  That  the  engine  to  which  said  caboose  was  at- 
tached was  in  such  a  defective  and  womout  condition,  and 
so  carelessly  managed  by  said  defendant,  that  it  emitted  a 
large  volume  of  dangerous  sparks  and  if  defendant  had 
exercised  ordinary  care  in  and  about  the  construction  and 
use  of  said  engine,  said  sparks  would  not  have  been  emitted 
and  the  explosion  hereinafter  mentioned  would  not  have 
occurred. 

7.  That  on  said  28th  day  of  April,  1897,  after 
plaintiff   had   boarded   said   caboose,    and   while   riding 
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thereon  to  his  place  of  labor  as  directed  by  said  defendant, 
said  explosive  substance  was  ignited  by  the  sparks  emitted 
by  said  engine,  and  without  warning,  and  without  plaintifiF 
having  an  opportunity  of  saving  himself  from  injury,  said 
explosive  substance  exploded  with  terrific  force  and  vio- 
lence and  caused  the  injuries  to  plaintiff  hereinafter  men- 
tioned. 

8.  That  said  explosive  substance  was  concealed  in 
said  car  and  covered  up  in  such  a  way  by  defendant  that 
no  one  could  tell  that  any  explosive  substance  was  there, 
and  the  same  constituted  a  latent  and  terrible  danger, 
which  was  well  known  to  the  defendant  and  unknown  to 
this  plaintiff,  and  defendant  ordered  plaintiff  to  board 
said  car  and  place  himself  in  close  proximity  to  said  ex- 
plosive substance,  and  to  put  himself  in  imminent  danger 
of  his  life,  well  knowing  the  peril  to  which  plaintiff  was 
being  exposed ;  and  defendant  did  not  exercise  reasonable 
care  or  any  care  at  all  and  was  negligent  and  careless  in 
storing  and  carrying  said  explosive  substance  as  alleged 
herein,  and  ordering  plaintiff  near  it  without  plaintiff's 
knowledge,  and  in  using  a  defective  engine ;  and  was  n^- 
ligent  in  not  warning  plaintiff  of  the  danger  to  which  he 
was  exposing  himself.  And  defendant  negligently  placed 
and  allowed  said  explosive  substance  to  remain  in  a  posi- 
tion where  it  was  probable  and  likely  to  be  exploded  by 
the  sparks  coming  from  said  engine." 

The  complaint  concluded  with  an  allegation  of  the 
nature  of  his  injuries.  The  appellant,  answering  the  com- 
plaint, denied  generally  the  allegations  of  respondent,  and 
by  a  special  paragraph  set  up  contributory  negligence,  and 
alleged  that  whatever  injury  happened  to  respondent  re- 
sulted from  an  accident  and  risk  incident  to  respondent's 
employment.  The  respondent  replied  by  a  general  denial 
of  the  new  matter  in  the  answer,  and  on  the  issues  thus 
raised  a  trial  was  had,  resulting  in  a  verdict  and  judgment 
for  respondent  in  the  sum  of  two  thousand  dollars. 

The  first  objection  urged  here  is,  that  the  lower  court 
erred  in  refusing  to  take  the  case  from  the  jury  on  appel- 
lant's request  made  at  the  close  of  respondent's  testimony. 
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This  motion  was  based  upon  the  concluding  part  of  the 
sixth  paragraph  of  the  complaint.  It  is  urged  that  the 
respondent,  by  the  allegation,  viz. :  "If  defendant  had 
exercised  ordinary  care  in  and  about  the  construction  and 
use  of  said  engine  said  sparks  would  not  have  been  emitted 
and  the  explosion  hereinafter  mentioned  would  not  have 
occurred/'  has  elected  to  make  the  defective  construction 
and  careless  management  of  the  engine  the  proximate  and 
only  cause  of  the  explosion,  and  that  all  other  allegations 
in  the  complaint,  such  as  placing  the  giant  powder  in  the 
caboose  and  failing  to  warn  respondent  thereof,  and  the 
failure  to  take  the  proper  precaution  to  keep  the  explosive 
without  the  reach  of  sparks  from  the  engine,  are  mere 
matters  of  inducement,  and  were  made  to  show  that  the 
respondent  did  not  assume  the  risk  incident  to  his  employ- 
ment; that  there  was  a  total  absence  of  proof  that  the 
engine  was  defective  or  worn  out,  or  that  it  was  carelessly 
managed,  and  hence  there  was  no  evidence  to  go  to  the 
jury.     The  Code  (§  4994,  Ballinger's)  provides  that: 

"  In  all  cases  tried  in  the  superior  court  with  a  jury  in 
which  the  legal  sufficiency  of  the  evidence  shall  be  chal- 
lenged, and  the  court  shall  decide  as  a  matter  of  law  what 
verdict  should  be  found,  the  court  shall  thereupon  dis- 
charge the  jury  from  further  consideration  of  the  case, 
and  direct  judgment  to  be  entered  in  accordance  with  its 
decision." 

This  procedure  is  somewhat  analogous  to  the  old  prac- 
tice of  demurring  to  the  evidence.  Under  that  practice 
the  court,  in  determining  the  question  of  the  sufficiency 
of  the  evidence  to  justify  a  verdict,  looked  to  the  evidence 
solely,  and  disregarded  any  defect  in  the  pleading.  The 
demurrer  was  held  to  waive  all  objections  to  the  admissi- 
bility of  the  evidence,  and  hence  the  complaint  was  treated 
as  sufficiently  broad  to  cover  all  that  the  evidence,  taken 
in  its  most  favorable  light,  tended  to  prove.     It  will  be 
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noticed  the  appellant  does  not  contend  in  this  branch  of 
its  argument  that  the  evidence  which  was  before  the  jury 
was  not  sufficient  to  warrant  a  recovery,  had  the  complaint 
been  as  broad  as  the  evidence,  but  its  argument  is  that 
the  pleader,  having  chosen  to  narrow  his  complaint  to  a 
specific  act  of  negligence,  cannot  recover  unless  he  proves 
that  specific  act,  notwithstanding  his  evidence  shows  other 
acts  of  actionable  negligence.  If  it  be  permissible  to  apply 
to  its  motion  the  rules  applicable  to  the  practice  where  a 
demurrer  to  the  evidence  is  permitted,  it  would  seem  that 
the  question  here  argued  was  not  raised  by  the  objection 
as  made,  and,  to  be  available,  should  be  taken  in  some 
other  form.  McLean  v.  Equitable  Life  Assurance  Society, 
100  Ind.  127  (50  Am.  Kep.  779) ;  Stiles  v.  Inman,  55 
Miss.  469.  But,  passing  this,  we  are  unable  to  concede 
that  this  clause  of  the  complaint  should  have  the  conclusive 
effect  put  upon  it  by  the  appellant.  It  is  not  an  allega- 
tion of  a  fact,  nor  anything  more  than  the  pleader's  con- 
clusion, drawn  from  the  facts  stated  in  the  preceding  part 
of  the  paragraph.  As  such,  it  is  an  immaterial  allegation, 
incapable  of  being  established  by  proofs,  and  one  which 
would  have  been  stricken  by  the  court,  had  a  motion  been 
made  for  that  purpose  at  the  proj^er  time.  Being  thus 
inamaterial,  it  will  not  be  held  to  limit  the  proofs  to  the 
allegation  that  the  engine  was  defective  or  carelessly  man- 
aged. It  is  next  urged,  in  this  connection,  that  there  is  no 
evidence  "that  a  single  spark  from  the  locomotive  came 
into  the  caboose  the  day  of  the  accident,  and  it  cannot  be 
inferred  that  the  explosion  was  caused  by  a  spark  from 
the  locomotive  in  the  absence  of  testimony."  The  evidence 
showed  that  the  locomotive  used  at  the  time  of  the  acci- 
dent was  a  woodbumer,  and  emitted  a  large  volume  of 
sparks  whenever  it  was  operated — so  much  so  that  on 
former  occasions  persons  riding  several  car-lengths  behind 
it  had  holes  burned  in  their  clothes  by  sparks  coming  from 
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it  On  the  day  in  question  the  evidence  shows  that  sparks 
were  flying  past  the  caboose,  which  had  both  its  side  doors 
open,  and  that  there  was  no  other  source  from  which  the 
fire  could  have  originated.  The  respondent  was  not  re- 
quired to  prov^  this  fact  beyond  a  reasonable  doubt,  and 
evidence  which  would  reasonably  establish  the  presumption 
was  suflicient  to  authorize  the  submission  of  the  question 
to  the  jury.  White  v.  Chicago,  M.  &  St.  P.  By.  Co.,  1 
S.  D.  326  (47  N.  W.  146) ;  Kenney  v.  Hannibal  &  St. 
Joseph  R.  R.  Co.,  70  Mo.  243. 

It  also  appears  by  the  record  that  the  evidence  was  ad- 
mitted without  objection,  and  when  this  question  was 
raised  the  respondent  asked  leave  of  the  court  to  amend 
his  complaint  by  striking  out  the  objectionable  conclusion 
and  inserting  the  words,  "sparks  of  a  dangerous  character 
would  not  have  been  emitted,  and  the  defendant's  negli- 
gence as  alleged  in  this  and  other  paragraphs  in  this  com- 
plaint caused  the  injuries  herein  mentioned."  It  would 
have  been  proper  for  the  court  to  have  allowed  this  amend- 
ment to  be  made  at  the  stage  of  the  case  when  it  was 
oflFered.  It  contained  no  new  allegation  of  negligence, 
could  not  have  operated  in  any  way  to  surprise  or  mislead 
the  appellant,  and  its  effect  would  have  been  to  have  har- 
monized the  complaint.  The  Code  (§  6536,  Ballinger's) 
enacts : 

"  The  supreme  court  shall  hear  and  determine  all  causes 
removed  thereto  in  the  manner  hereinbefore  provided,  upon 
the  merits  thereof,  disregarding  all  technicalities,  and  shall 
upon  tho  hearing  consider  all  amendments  which  could 
have  been  made  as  made." 

Under  this  provision  of  the  Code  this  court  will  treat 
the  complaint  as  amended  whenever  it  is  necessary  to  do 
justice  between  parties  litigant,  and  when  to  do  so  will  not 
deprive  either  party  of  a  substantial  right 

The  court  gave  the  following  instruction  to  the  jury : 
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"  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant's engine,  which  drew  the  car  or  caboose  in  which  the 
explosion  complained  of  occurred,  was  defective,  and  that 
in  consequence  of  said  defect  said  engine  emitted  large 
quantities  of  fire  sparks  which  set  fire  to  the  contents  of 
tiie  box  in  said  car  containing  dynamite,  and  caused  the 
explosion  described  in  plaintiffs  complaint,  and  further, 
that  plaintiff  was  injured  by  such  explosion,  then  the  jury 
should  find  that  the  defendant  was  guilty  of  negligence." 

It  is  urged  that  this  instruction  is  erroneous,  because 
negligence  is  the  absence  of  ordinary  care  imder  the  cir- 
cumstances of  each  particular  case,  and  is  a  mixed  question 
of  law  and  fact,  except  only  where  the  facts  are  undis- 
puted, and  then  it  may  become  a  question  of  law ;  that  the 
use  of  a  defective  engine  is  not  negligence  under  any  and 
all  circumstances,  and,  this  being  true,  it  is  for  the  jury, 
and  not  the  court,  to  say  whether  the  use  of  a  defective 
engine  under  the  particular  circumstances  of  a  given  case 
is  or  is  not  negligence.  It  is  argued,  further,  that  the 
testimony  shows  that  respondent  and  his  fellow  workmen 
were  riding  in  a  caboose  with  both  side  doors  open,  and  it 
is  not  made  to  appear  who  was  responsible  for  their  being 
so ;  and  that  if  the  court  was  justified  in  charging  the  jury 
at  all  oa  the  subject  of  defendant's  negligence,  under  the 
proofs,  it  should  have  brought  to  the  attention  of  the  jury 
all  the  facts  and  circumstances  bearing  upon  that  question. 
Conceding  all  that  the  learned  counsel  claim  in  the  first 
part  of  their  criticism,  it  does  not  follow  that  the  instruc- 
tion is  erroneous.  The  court  did  not  assume  or  decide  what 
facts  the  evidence  tended  to  establish,  nor  do  more  than 
inform  the  jury  what  facts  it  was  necessary  for  them  to 
find  in  order  to  find  the  appellant  guilty  of  negligence. 
While  it  is  true  that  the  use  of  a  defective  engine  is  not 
negligence  under  all  circumstances,  it  is  equally  true  that 
it  is  negligence  to  use  a  defective  engine  under  those  cir- 
cumstances where  the  defect  is  liable  to  cause  an  injury. 
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An  instiuction  must  always  be  construed  in  the  light  of 
the  evidence  in  the  particular  case  in  which  it  is  given,  and, 
if  applicable  to  the  evidence  of  that  case,  it  will  not  be 
held  erroneous,  even  though  conditions  may  be  conceived 
where  it  would  not  be  a  correct  statement  of  the  law.  Here 
it  was  shown  that  the  engine  emitted  an  unusual  quantity 
of  sparks — so  much  so,  in  fact,  that  it  was  liable  to  set 
fire  to  anything  combustible  with  which  the  sparks  came 
in  contact.  To  haul  its  workmen  from  place  to  place  with 
such  an  engine  might  not  be  negligence  on  the  part  of  the 
appellant,  but  when  it  hauls  an  explosive,  liable  to  be 
exploded  by  sparks,  along  with  its  workmen,  to  use  such 
an  engine  is  negligence ;  and  particularly  is  this  true  where 
it  fails  to  inform  the  workmen  that  explosives  are  being 
hauled.  Considered  in  the  light  of  the  evidence,  the  giving 
of  the  instruction  was  not  error.  The  latter  part  of  the 
objection  goes  rather  to  what  is  omitted  from  the  instruc- 
tion than  what  is  contained  in  it.  The  remedy  for  this 
defect,  however,  is  not  by  an  exception  merely.  The  com- 
plaining party  must  call  the  court's  attention  to  the  omis- 
sion, and  request  such  modifications  or  further  instructions 
as  he  may  think  proper.  Unless  this  is  done,  this  court 
cannot  afford  relief.  Box  v.  Kelso,  5  Wash.  360  (31  Pac. 
973) ;  Enoch  v.  Spokane  Falls  &  Northern  Ry,  Co.,  6 
Wash.  393  (33  Pac.  966)  ;  Brown  v.  Porter,  7  Wash.  327 
(34  Pac.  1105). 

After  filing  his  complaint,  pursuant  to  the  statute 
(§  6008-6013,  Ballinger's),  the  respondent  served  upon 
the  appellant  certain  interrogatories,  which  the  appellant 
answered.  On  the  trial  the  court  permitted  the  respondent 
to  select  from,  and  read  to  the  jury,  such  of  the  interroga- 
tories, with  the  answers  thereto,  as  he  desired,  without 
requiring  him  to  read  all  of  the  interrogatories  submitted, 
with  their  answers,  or  permit  the  appellant  to  do  so.  This 
is  assigned  as  error.     The  appellant  argues  that  the  prac- 
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tice  under  the  Code  takes  the  place  of  discovery  under  the 
old  practice,  and  is  analogous  thereto,  and  that  under  the 
old  practice  the  answer,  if  used  at  all  by  the  opposing 
party,  must  be  introduced  in  its  entirety,  and,  while  the 
complainant  was  entitled  to  the  admissions  in  the  answer, 
he  could  use  the  answer  only  with  such  explanation  and 
other  pertinent  matter  as  the  defendant  saw  fit  to  set  up 
in  defense.  Without  undertaking  to  point  out  the  distinc- 
tion, we  do  not  think  the  practices  are  analogous,  or  that 
the  rules  governing  the  procedure  in  the  nature  of  a  bill 
of  discovery  are  applicable  to  the  procedure  under  the 
statute.  The  object  of  the  statute  was  to  afford  a  litigant 
a  simple  and  speedy  method  of  obtaining  evidence  in  pos- 
session of  the  adverse  party  material  to  the  support  or 
defense  of  his  action.  The  evidence  obtained  may  be,  in 
form,  eiiher  documents  or  admissions,  or  both;  and  we  see 
no  good  reason  why  a  part  may  not  be  offered  in  evidence, 
as  well  as  the  whole,  when  such  part  relates  to  a  separate 
or  disconnected  fact.  The  party  answering  is,  of  course, 
entitled  to  have  read  all  of  the  matter  that  he  gives  in 
answer  to  an  interrogatory  that  is  pertinent  thereto.  This 
would  include,  not  only  the  answer  directly  given,  but  also 
all  matter  in  explanation  thereof;  and  if  the  interroga- 
tories and  answers  are  interwoven,  or  are  so  prepared  that 
an  understanding  of  one  cannot  be  had  without  the  reading 
of  another  or  others,  the  party  offering  them  would  be 
compelled  to  read  all  that  pertained  to  the  particular  mat- 
ter inquired  of.  But  where,  as  in  this  instance,  the  inter- 
rogatories read  are  complete  in  themselves,  and  the  answers 
thereto  have  no  connection  with  other  answers,  no  error  is 
committed  by  refusing  to  compel  the  party  offering  them 
to  read  them  all.  On  the  other  hand,  the  answering  party 
cannot  be  injured  by  the  refusal  to  permit  him  to  read  the 
part  omitted.  If  the  matter  omitted  is  pertinent  as  evi- 
dence, he  has  it  within  his  power  to  offer  it  from  its 
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originai  source,  it  being  within  his  control.  If  it  is  not 
pertinent,  it  should  be  refused  in  any  event. 

It  is  alleged  in  the  complaint,  as  elsewhere  noticed,  and 
the  testimony  shows,  that  Harkleroad  was  employed  by 
the  appellant  as  foreman  to  superintend  the  work  in  which 
the  respondent  was  engaged  at  the  time  of  the  injury,  and 
had  authority  to  direct  respondent's  labor  and  movements, 
and  that  respondent  was  required,  under  the  terms  of  his 
employment,  to  follow  Harkleroad's  instructions.  It  ap- 
pears, further,  that  Harkleroad,  the  respondent,  and  his 
fellow  workmen,  were  engaged  in  a  common  enterprise, 
that  of  riprapping  and  repairing  the  defendant's  roadbed 
— all  being  employed  by  a  common  master.  This  being 
true,  Harkleroad,  the  appellant  insists,  was  a  fellow 
servant  of  respondent,  for  whose  negligence  the  appel- 
lant is  not  responsible,  notwithstanding  it  was  made  to 
appear  tliat  the  explosive  was  put  in  the  caboose  on  Harkle- 
road's  order.  In  Zintek  v.  Stimson  Mill  Co,,  6  Wash.  178 
(32  Pac.  997),  this  court  held,  that  the  yard  boss  of  a 
himber  yard,  who  had  entire  control  of  the  yard,  with 
authority  to  direct  and  superintend  the  piling  of  lumber 
therein,  and  power  to  hire  and  discharge  workmen,  and  to 
employ  them  under  his  orders,  is  a  vice  principal,  and  not 
a  fellow  servant  of  the  men  who  work  under  his  control  and 
superintendence.  In  the  same  case,  upon  a  second  appeal 
(9  Wash.  395,  37  Pac.  340),  this  proposition  was  re- 
affirmed. In  McDonough  v,  Oreat  Northern  Ry,  Co.,  15 
Wash.  244  (46  Pac.  334),  this  court  held  that  a  foreman 
of  a  gang  of  workmen,  having  authority  to  direct  them  in 
the  performance  of  their  work,  with  power  to  discharge 
them  and  employ  others,  was  a  vice  principal,  and  his  neg- 
ligence was  the  negligence  of  the  common  employer.  In 
the  opinion  in  that  case  the  court  said : 

"  We  think  that  in  reason  and  upon  the  authority  of  the 
better  considered  cases,  it  must  be  held  that  it  is  a  positive 
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duty  which  the  master  owes  to  an  employee  not  only  to  pro- 
vide him  with  a  reasonably  safe  place  in  which  to  work — 
so  far  as  the  nature  of  the  work  undertaken  and  the  exi- 
gencies of  the  case  will  permit  the  same  to  be  made  reason- 
ably safe — ^but  also  to  observe  such  care  as  will  not  expose 
the  employee  to  perils  and  dangers  which  may  be  guarded 
against  by  reasonable  care  and  diligence;  and  where  the 
performance  of  this  positive  duty  is  by  the  master  en- 
trusted to  another,  his  failure  to  perform  is  the  failure  of 
the  master.  The  discharge  of  this  duty  was  in  the  case  at 
bar  entrusted  by  appellant  to  its  foreman,  Nolan.  He  was 
the  superintending  officer  at  the  place  where  the  work  was 
being  performed,  with  full  power  and  control  over  the 
plaintiff  and  all  others  connected  in  the  active  discharge 
of  the  work.  Under  the  circumstances  we  think  it  follows 
that  his  negligence  was  the  negligence  of  the  company." 

The  distinction  between  these  cases  and  the  present  case 
is,  that  in  the  present  case  it  is  not  made  to  appear  that 
Harkleroad  had  authority  to  discharge  or  employ  work- 
men. But  we  do  not  think  this  should  make  any  difference 
in  the  rule.  A  master  is  liable  to  his  servant  for  any 
neglect  of  the  master's  duty,  whether  conmiitted  by  the 
master  himself,  or  by  one  to  whom  he  has  delegated  his 
authority ;  the  power  of  superintendence  and  control  is  the 
test.  It  was  a  part  of  appellant's  duty  to  provide  a  reason- 
ably safe  place  in  which  the  respondent  was  to  work,  and 
when  It  entrusted  that  duty  to  Harkleroad  it  made  Harkle- 
road its  representative  for  the  performance  of  the  duty, 
and  is  liable  for  his  negligent  performance  of  it 

Lastly,  it  is  objected  that  the  verdict  is  excessive.  With- 
out entering  into  an  analysis  of  the  testimony  on  this  point, 
we  are  imable  to  say,  after  an  examination  of  the  record, 
that  the  jury  exceeded  the  bounds  of  the  testimony,  or  that 
they  were  actuated  by  passion  or  prejudice,  in  assessing  the 
damag(?s  suffered  by  the  respondent.  Damages  in  cases 
of  this  character  are  largely  problematical,  and  no  fixed 
rules  can  be  laid  down  for  their  determination ;  and,  unless 
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it  clearly  appears  that  the  amount  found  is  excessive, 
courts  are  slow  to  disturb  the  verdict. 

No  reversible  error  appearing  in  the  record,  the  judg- 
ment will  be  affirmed. 

Gordon,  C.  J.,  and  Andees,  Dunbab  and  Reavis,  JJ., 
concur. 


[No.  8U7.    Decided  July  10,  18».] 

William  Bagoot,  Appellant,  v.  Lestbb  Tubnbb  et  al.. 
Respondents. 

CORPORATIONS — ^ELECTION     OF    OFFICEBS — IBREOULARITIKS — WHO     MAY 
QUBSTIOir. 

Trustees  of  a  corporation  elected  by  a  minority  of  the  trustees 
to  fill  vacancies  in  their  board  are  de  facto  officers*  and.  where 
they  hare  entered  peaceably  Into  the  possession  of  office,  their 
acts  as  such  officers,  within  the  scope  of  the  corporation's  ordi- 
nary business,  cannot  be  questioned  by  strangers. 

ICORTOAOBS — ^MODK  OF  BEDKMPTIOIT — NOTICB. 

Under  Code  Proc.  §  616,  one  seeking  to  redeem  from  sale  on 
mortgage  foreclosure  need  give  notice  only  to  the  purchaser  at 
the  sale  or  to  prior  redemptloners,  If  any. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moobb,  Judge.    Affirmed. 

Charles  E.  Shepard  and  Vince  H.  Faben,  for  appellant: 

A  board  of  trustees  can  act  only  through  a  meeting  at 
which  a  majority  of  the  whole  number  are  present  to  act. 
The  authorities  are  imiform  to  the  effect  that  any  less 
Biunber  than  a  quorum  can  exercise  no  power  whatever, 
binding  on  the  corporation.  Ex  parte  Willcochs,  7  Cow. 
402  (17  Am.  Dec.  525) ;  Coryell  v.  Bridge  Co.,  9  N.  J. 
Eq.  457 ;  Tennessee  &  C.  R.  R.  Co.  v.  East  Alabama  Ry. 
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Co.,  73  Ala.  426 ;  Gashwiler  v.  WUlis,  33  Cal.  11  (91  Am. 
Dec.  007);  State  v.  Porter,  113  Ind.  79;  Lockwood  v. 
Mechanics'  National  Bank,  9  E.  I.  308  (11  Am.  Eep. 
253). 

Where  the  board  of  trustees  has  power  to  fill  vacancies, 
in  the  board,  the  appointment  of  trustees  to  fill  vacancies 
is  a  corporate  act  as  much  as  any  other  corporate  act,  and 
can  be  exercised  only  by  a  majority.  State  v.  Curtis,  ^ 
Nev.  325 ;  Moses  v.  Tompkins,  4  South.  763 ;  3  Thompson, 
Corporations,  §  3853. 

Where  proceedings  are  taken  by  persons  purporting  to 
be  a  board  of  trustees  or  directors,  and  the  board  is  not 
duly  assembled  by  reason  of  lack  of  notice  or  lack  of  a 
quorum  or  other  essential  step,  the  proceedings  of  the 
board  are  void  and  can  confer  no  rights.  Doemhecher  v^ 
Columbia  City  Lumber  Co,,  28  Pac.  899  (28  Am.  St.  Rep. 
766)  ;  Smith  v.  Dom,  96  Cal.  73 ;  Oashwiler  v.  Willis,  33: 
Cal.  11 ;  Craig  Medical  Co.  v.  Merchants'  Bank,  59  Hun,. 
561 ;  Waterman  v.  Chicago  &  /.  R.  R.  Co.,  139  111.  658- 
(15  L.  R.  A.  418)  ;  Smith  v.  Los  Angeles,  etc..  Associa- 
tion, 78  Cal.  289  (12  Am.  St.  Rep.  63);  Mercantile- 
Library  Hall  Co.  V.  Pittsburg  Library  Asso.,  173  Pa.  St. 
30;  Kansas  City  Hay-Press  Co.  v.  Devol,  72  Fed.  717; 
Wickersham  v.  Crittenden,  93  Cal.  17. 

Preston,  Carr  &  Oilman  and  Shank  &  Smith,  for  re- 
spondents : 

The  board  of  trustees  which  authorized  the  execution  of 
the  deed  was  the  de  facto  board  of  trustees  of  the  corpora- 
tion, and  the  five  members  of  it  were  de  facto  trustees  of 
the  corporation ;  therefore  the  acts  of  these  de  facto  officers 
are  binding  upon  the  corporation,  and  especially  so  when 
subsequently  ratified  by  the  stockholders  themselves,  as 
was  done.  Baird  v.  Bank  of  Washington,  11  Serg.  &  R, 
411 ;  Richards  v.  Farmers'  &  Mechanics'  Institute,  26  AtL 
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210  (35  Am.  St  Eep.  848)  ;  The  VigUancia,  73  Fed.  462 ; 
3  Thompson,  Corporations,  §  3893. 

The  appellant,  not  being  a  creditor  or  stockholder  of  the 
company,  is  in  no  position  to  question  the  legality  of  the 
election  of  officers  assuming  to  act  as  corporate  officers; 
nor  to  question  the  legality  of  the  board  meeting,  nor  the 
suflSciency  of  a  corporate  contract  made  on  behalf  of  the 
corporation  under  the  direction  of  men  assuming  to  be  its 
trustees,  especially  in  view  of  the  fact  that  the  corporation 
received  and  obtained  the  benefit  of  the  contract,  and  the 
stockholders  then  and  subsequently  recognized  the  persons 
so  assuming  to  act  as  officers  as  such.  Eno  v.  Crooke,  10 
N.  Y.  60 :  Castle  v.  Lewis,  78  N.  Y.  131 ;  Mechanics'  Nor 
tianal  Bank  v.  Burnet  Mfg.  Co.,  32  N.  J.  Eq.  236 ;  Char- 
itdble  Association  v.  Baldwin,  1  Mete.  359;  Cooper  v. 
Curtis,  30  Me.  488 ;  Merchants'  Nat.  Bank  v.  Gaslight  Co., 
34  N.  E.  1083  (38  Am.  St.  Rep.  453). 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  following  history  of  this  case  is  neces- 
sary to  an  understanding  of  the  propositions  involved: 
The  Broadway  Investment  Company,  a  corporation  incor- 
porated under  the  laws  of  the  state  of  Washington,  became 
indebted  to  the  New  England  &  Northwestern  Investment 
Company  on  a  note  and  mortgage.  The  mortgage  was  fore- 
closed and  the  mortgaged  property  sold,  leaving  a  de- 
ficiency judgment.  Under  execution  upon  the  deficiency, 
all  the  remaining  property  of  the  company  was  sold.  The 
mortgagee  purchased  at  both  sales.  After  the  purchase  of 
the  property  by  the  mortgagee,  it  sold  its  certificates  of 
purchase  to  the  appellant,  who  was  a  non-resident.  The 
appellant,  after  receiving  the  certificates  of  purchase,  paid 
a  large  amount  of  delinquent  taxes  which  had  accrued 
against  the  property.  For  some  years  prior  to  February 
7,  1898,  the  corporation  held  no  trustees'  or  stockholders' 
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meetings.  Prior  to  that  date  its  board  of  trustees  was  com- 
posed of  John  H.  McGraw,  R.  H.  Calligan,  Joseph  Mc- 
Naught,  C.  F.  Teaton  and  Sutcliffe  Baxter.  The  stock 
was  held  by  numerous  persons,  that  of  McGraw  being 
pledged  as  collateral  security  to  the  First  National  Bank 
of  Seattle,  of  which  the  respondent  Turner  was  cashier. 
At  that  time,  February  7,  1898,  McGraw  was  absent  from 
the  state,  and  Yeaton  and  Baxter  had  become  disqualified. 
Thfe  property  which  had  been  sold  having  begun  to  appre- 
ciate in  value,  it  was  deemed  by  the  trustees  left  expedient 
to  redeem  the  same,  if  possible,  and  a  meeting  was  held 
at  whicli  only  two  of  the  trustees  above  mentioned  were 
present.  The  resignations  of  Yeaton  and  Baxter  were 
presented  and  accepted,  and  the  two  trustees  then  present, 
viz.,  Calligan  and  McNaught,  elected  to  fill  such  vacancies 
L.  C.  GiJman  and  C.  S.  Shank.  The  four  then  proceeded 
to  elect  P.  P.  Ferry  in  place  of  McGraw.  The  three  newly 
elected  or  appointed  trustees  at  once  qualified,  proceeded 
to  act,  and  have  since  acted,  as  the  board  of  trustees  of  the 
corporation.  At  that  meeting  a  proposition  of  the  respond- 
ent Turner  was  made  to  the  corporation,  offering  to  pay  to 
the  corporation  $500  for  a  conveyance  of  the  land  sold, 
together  with  the  equity  of  redemption.  In  the  proposition 
it  was  stipulated  that  the  company  should  have  the  right 
within  sixty  days  to  purchase  the  land  at  the  price  paid, 
with  the  amount  paid  to  effect  redemption  added,  and,  in 
the  event  of  the  failure  of  the  company  to  purchase  within 
that  time,  any  stockholder  might  acquire,  through  Turner, 
the  same  interest  in  the  land  which  he  held  through  the 
corporation,  by  paying  Turner  a  proportionate  part  of  the 
redemption  money  and  price  paid  by  Turner.  This  propo- 
sition wa«  accepted  and  the  board,  as  so  constituted,  author- 
ized the  execution  of  a  deed  in  due  form,  which  deed  was 
duly  executed.  On  February  8th  following,  Turner  pre- 
pared a  notice  of  intention  to  redeem  from  both  sales,  ad- 
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dressed  to  the  New  England  Company,  as  purchaser,  and 
to  the  appellant,  informing  both  that  on  February  11th, 
at  10  a,  m.,  he  would  apply  to  the  sheriff  to  redeem  from 
both  sales.  There  is  no  question  but  that  the  notice  to  the 
company-  was  duly  and  properly  served,  and  it  was  also 
served  upon  a  clerk  in  the  law  office  of  Emmons  &  Emmons, 
who,  at  the  time  of  receiving  the  notice,  informed  Mr. 
Shank,  who  served  it,  that  the  firm  of  Emmons  &  Enmions 
were  attorneys  for  the  appellant.  The  testimony,  how- 
ever, shows  that  upon  the  return  of  Mr.  Emmons,  he  dis- 
claimed attorneyship  for  the  appellant,  and  the  notice  was 
returned  to  Mr.  Shank  with  that  information.  A  restrain- 
ing order  had  been  obtained  from  a  judge  of  the  superior 
court  ox  King  county  to  prevent  the  redemption  of  this 
property,  and  the  sheriff,  upon  the  demand  made  by  the 
redemptioner.  Turner,  refused,  on  account  of  such  restrain- 
ing order,  to  accept  the  money  offered.  The  restraining 
order  wae,  upon  hearing,  dissolved,  and,  upon  its  dissolu- 
tion, the  respondent  paid  the  sheriff  the  money  which  he 
had  before  offered  him,  and  the  sheriff  issued  to  him  a 
certificate  of  redemption.  The  corporation  did  not  take 
advantage  of  the  first  provision  in  the  contract  in  relation 
to  the  privilege  of  redeeming  within  sixty  days  or  a  re- 
purchase from  Turner,  but  a  number  of  the  stockholders 
took  advantage  of  the  other  provision  which  permitted 
them  within  thirty  days  after  the  expiration  of  the  sixty 
days  to  redeem  their  interest.  The  appellant  is  not,  and 
has  nevor  been,  a  stockholder  of  the  corporation. 

This  action  was  commenced  to  prevent  the  redemption 
by  the  respondent  of  the  real  estate  sold  as  hereinbefore 
mentioned.  The  court,  upon  the  trial,  dismissed  the  action 
and  found  that  the  equities  were  with  the  defendant  A 
great  many  errors  are  assigned,  but  the  case  hinges  upon 
the  proposition  whether  the  deed  of  assignment  to  the 
respondent  was  legal  and  conveyed  power  to  redeem  the 
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land  sold.  It  is  contended  by  the  appellant  that,  inasmuch 
as  but  two  of  the  trustees  acted  in  electing  the  trustees  on 
the  above  mentioned  7th  day  of  February,  1898,  their 
election  was  illegal;  that  the  subsequent  actions  of  the 
trustees  so,  as  alleged,  illegally  elected,  were  therefore 
void ;  that  the  deed  made  to  Turner  by  the  authority  of  the 
trustees  was  void,  and  that  he  therefore  had  no  right  to 
redeem  the  property  sold.  This  is  really  the  pivotal  propo- 
sition in  the  case,  and  upon  its  determination  depends  the 
rights  of  the  respective  parties  to  this  action. 

Many  cases  are  cited  by  the  appellant  to  sustain  the  con- 
tention that  the  board  of  a  private  corporation  such  as  this 
can  act  only  through  a  meeting  at  which  a  majority  of  the 
whole  number  are  present  to  act.  It  is  insisted  by  the 
respondent  that  not  only  were  the  stockholders  in  this  par- 
ticular case  authorized  to  act  under  the  circumstances  tes- 
tified to,  but  that,  as  a  secondary  proposition,  the  appel- 
lant here,  being  a  stranger,  has  no  right  to  question  the 
validity  of  the  acts  of  the  corporation;  and  these  two 
questions  will  be  considered  together. 

It  is  firmly  established  by  authority  that  the  acts  of  a 
de  facto  officer  will  bind  the  corporation  and  all  having 
business  relations  with  it ;  and  conceding  the  theory  of  the 
plaintiff  that  the  corporation  in  this  instance  could  act 
only  through  a  majority  of  the  board,  and  that  a  majority 
of  the  board  only  acted  in  the  election  or  appointment  of 
the  subsequent  trustees,  we  think  the  subsequent  actions 
of  the  trustees  were  valid  for  the  reason  that  the  trustees 
elected  were  de  facto  trustees,  and,  that  being  so,  it  is  not 
necessary  to  discuss  the  question  as  to  whether  or  not  they 
were  de  jure  trustees.  The  following  definitions  of  an 
officer  de  facto  have  been  given  by  2  Cook  on  Stock  and 
Stockholders  and  Corporation  Law,  §  713,  notes: 

"  One  who  has  the  reputation  of  being  the  officer  he 
assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of 
law." 
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This  definition  was  enunciated  in  Parker  v.  Kett,  1  Lord 
Eaymond,  668,  and  Rex  t\  Corporation  of  Bedford  Level, 
6  East,  368.     Another  definition  is: 

"One  who  actually  performs  the  duties  of  an  office, 
with  apparent  right  and  under  claim  and  color  of  an  ap- 
pointment or  election." 

Another : 

"One  who  has  the  color  of  right  or  title  to  the  office 
he  exercises ;  one  who  has  the  apparent  title  of  an  officer 
de  jure/' 

Such  officers  are  distinguished  from  mere  usurpers,  and 
in  State  v.  Curtis,  9  Nev.  325,  the  court  held  that,  in  order 
to  make  a  person  an  officer  de  facto,  he  should  in  some  way 
have  heen  put  into  the  office,  and  have  secured  such  a  hold- 
ing thereof  as  to  be  considered  in  peaceable  possession  and 
actually  exercising  the  functions  of  an  officer.  In  the  case 
at  bar  there  was  no  forcible  entry  into  the  office  by  these 
elected  trustees.  They  secured  peaceable  possession  of  the 
office  by  color  of  right;  that  is,  by  the  action  of  all  the 
available  trustees  of  the  corporation.  It  does  not  seem 
that  it  was  either  forcibly  or  clandestinely  done,  and  no 
objection  was  made  to  their  entry  into  the  office  by  any 
one  interested  or  disinterested,  and  it  seems  to  us  that  they 
can  plainly  be  distinguished  from  mere  usurpers,  whose 
actions  would  not  be  binding  upon  the  corporation  or  any 
one  else. 

In  Richards  v.  Farmers'  &  Mechanics'  Institute,  154 
Pa,  St.  453  (26  Atl.  210,  35  Am.  St.  Rep.  848),  a  Penn- 
sylvania case,  the  court  said : 

"An  officer  de  facto  is  one  whose  acts,  though  not  those 
of  a  lawful  officer,  the  law,  upon  principles  of  policy  and 
justice,  will  hold  valid,  so  far  as  they  involve  the  interests 
of  the  public  and  third  persons ;" 

citing  State  v.  Carroll,  38  Conn.  449,  and  McOargell  v. 
Coal  Co,,  4  Watts  &  S.  425,  where  it  was  held  that 
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"  'A  corporation  may  act  by  means  of  an  officer  de  facto, 
as  fully  and  effectually  as  regards  the  public  and  third 
persons,  as  an  officer  de  jure*  in  all  matters  within  the 
scope  of  the  corporation's  ordinary  business." 

In  this  case  the  officers  acted  wit;hin  the  scope  of  the 
corporation's  ordinary  business.  They  were  recognized, 
so  far  as  the  record  shows,  by  every  one  who  was  in  any 
way  connected  with  the  corporation. 

Baird  v.  Bank  of  Washington,  11  Serg.  &  E.  411,  it 
seems  to  us  is  a  case  very  nearly  in  point,  although  the 
appellant  has  undertaken — ^we  think  unsuccessfully — ^to 
distinguish  it  from  the  case  at  bar.    There  the  court  said : 

"  In  analogy  to  the  distinction  between  judicial  pro- 
•  ceedings  that  are  absolutely  void  for  want  of  jurisdiction, 
and  those  that  are  only  voidable  for  irregularity,  there  is 
something  extremely  plausible  in  this  opinion  [the  court 
having  held  the  action  of  the  board,  which  acted  without 
a  quorum,  void].  Still,  however,  it  will  be  found,  that 
the  question  does  not  depend  on  whether  the  appointment 
is  void,  or  only  voidable,  or  whether  it  emanated  from  an 
authority  which  had  full  power  to  make  it;  but  whether 
the  officer  has  come  in  under  color  of  right,  or  in  open  con- 
tempt of  all  right  whatever.  .  .  .  This  distinction 
runs  through  all  the  cases.  .  .  .  The  inquiry  then 
is,  was  there  the  color  of  an  election  in  Mr.  Baird's  case  ? 
He  was  elected  by  the  very  body  in  which  the  right  to 
elect  was  vested,  the  only  thing  wanting  to  the  perfect 
validity  of  the  act,  being  the  presence  of  two  more  electors. 
But  the  presence  of  these  would  not  have  changed  the 
board  to  another  and  a  distinct  body ;  it  would  still  have 
been  the  President  and  Directors  of  the  Bank  of  Wash- 
ington. It  is  impossible,  therefore,  to  say  that  Mr.  Baird 
usurped  the  office,  without  the  semblance  of  right." 

But,  in  addition  to  this,  we  do  not  think  that,  under  the 
authorities,  or  on  any  correct  principle  of  law,  the  appel- 
lant in  this  case  can  question  the  validity  of  the  election 
of  these  trustees.  Such  complaint  must  be  made  by  the 
stockholders  of  the  company,  or  by  the  company  itself, 
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and  there  is  no  well-considered  case  that  holds  to  the  con- 
trary. The  case  cited  by  the  appellant,  and  which  it  was 
stated  was  a  parallel  case  with  the  one  at  bar,  viz.,  Moses 
17.  Tompkins,  84  Ala.  613  (4  South.  763),  was  an  action 
brought  by  the  shareholders  of  a  street  railway  company, 
seeking  to  enjoin  the  directors  of  the  corporation  from 
selling  the  stock  of  the  shareholders  for  the  payment  of 
assessments  and  calls  thereon,  and  from  making  other 
calls,  and  from  doing  other  things  which  the  shareholders 
objected  to.  In  that  case  it  was  held,  in  accordance  with 
the  great  weight  of  authority,  that  the  legal  authority  of 
the  board  to  act  could  be  inquired  into.  There  it  was  dis- 
tinctly stated  that  the  rule  that  the  action  of  de  facto 
officers  could  not  be  collaterally  called  in  question  was 
really  for  the  protection  of  third  persons  dealing  with  the 
corporation,  and  was  not  applicable  as  between  the  direc- 
tors and  the  stockholders.  Certainly,  if  a  stranger  can 
invoke  the  rule  for  his  benefit,  he  must  accept  it  with  all 
the  obligations  which  the  rule  imposes.  Section  3853  of 
Thompson  on  Corporations  (vol.  3,  p.  2792),  simply 
enunciates  the  same  rule,  viz.,  that  it  has  been  held  that 
the  persons  so  elected  will  be  restrained,  at  the  suit  of  the 
stockholders,  from  exercising  office,  especially  when  their 
interests  are  antagonistic  to  the  interests  of  the  corpora- 
tion ;  citing  Moses  v.  Tompkins,  supra. 

In  this  case  the  appellant  primarily  had  but  one  right, 
that  was  to  receive  the  money  which  he  had  advanced, 
with  the  interest  provided  for  by  statute,  if  it  was  ten- 
dered him  before  the  time  for  redemption  had  expired. 
He  is  not  concerned  in  the  technical  observation  of  the 
legal  requirements  by  the  corporation.  If  the  corporation 
and  the  stockholders  of  the  corporation  are  satisfied  with 
the  manner  in  which  their  directors  are  elected,  and  are 
satisfied  with  the  subsequent  actions  of  those  directors  or 
trustees,  the  appellant  has  no  ground  for  complaint.     He 
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is  in  no  way  prejudiced  by  the  manner  in  which  the  trus- 
tees were  elected. 

It  is  further  contended  by  the  appellant  that  the  re- 
demption should  not  be  allowed  for  the  reason  that  the 
appellant  was  not  notified  of  the  intention  of  the  respond- 
ent Turner  to  redeem.  We  are  not  entirely  satisfied  that 
the  notice  was  not  given  to  the  appellant  in  this  case,  but, 
conceding  that  it  was  not,  there  are  two  answers  to  this 
assignment  of  error.  The  first  is,  that  the  record  shows 
that  he  actually  had  notice,  and  appeared  within  the  time 
and  opposed  the  redemption.  The  second  is,  that  under 
the  statute  (Code  Proc.  §  516)  he  Was  not  entitled  to 
notice.  The  notice  is  only  to  be  given  to  the  purchaser. 
The  purchaser  was  the  New  England  &  Northwestern  In- 
vestment Company.  We  think  the  law  was  complied  with 
in  every  respect  by  the  redemptioner.  The  court  in  this 
case  dismissed  the  action  and  found  the  equities  in  favor 
of  the  defendants.  It  is  claimed  by  the  appellant  that  the 
court  acted  upon  the  theory  that,  the  restraining  order 
having  been  dismissed,  there  was  nothing  for  the  court  to 
try,  and  that  the  finding  above  mentioned  was  therefore 
erroneous.  But,  however  that  may  be,  the  record  is  all 
here,  and  we  have  examined  it  upon  the  merits,  and  think 
that  the  finding  of  the  court  was  warranted  by  the  testi- 
mony. The  letter  of  Turner  to  Messrs.  Bridge,  Beach  & 
Co.  might  indicate  a  desire  to  somewhat  circumscribe  the 
actions  and  rights  of  some  of  the  stockholders,  but,  outside 
of  this,  the  record  shows  no  attempt  on  the  part  of  the  cor- 
poration or  of  the  shareholders  to  do  anything  but  to 
redeem  a  valuable  property.  The  agreement  under  which 
this  sale  to  Turner  was  made  must  have  been  for  the  pro- 
tection of  the  corporation  if  demanded  within  sixty  days, 
and  further  protection  of  the  individual  rights  of  the  stock- 
holders within  thirty  days,  and  the  testimony  shows  that 
the  individual  rights  were  protected  whenever  demand 
was  made. 
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On  the  whole  case  we  see  no  reason  for  disturbing  the 
judgment.      It  is  affirmed. 

Gordon,  C.  J.,  and  Reavis,  Anders  and  Fullerton, 
JJ.,  concur. 


[No.  3210.    Decided  July  10.  1899.] 

The  State  of  Washington,  Appellant,  v.  Ben  Binnard 
et  ah.  Respondents, 

SUNDAY   LAWS — KEEPING    SALOONS   OPEN CONSTRUCTION   OF   STATUTE. 

Under  Bal.  Code,  §  7250,  it  Is  unlawful  to  keep  open  a  saloon 
on  Sunday,  so  as  to  make  it  accessible  to  persons  desiring  admit- 
tance, although  no  intoxicating  liquors  are  sold  or  offered  for 
sale  on  that  day. 

SAUE — STATUTES — REPEAL  BY  IMPLICATION. 

BaJ.  Code,  9  7251,  making  it  unlawful  for  any  person  to  open 
on  Sunday  for  the  purpose  of  trade,  or  sale  of  goods,  wares  and 
merchandise,  any  shop,  store  or  building  or  place  of  business  what- 
ever, with  certain  exceptions,  and  providing  that  the  law  shall  ap- 
ply to  hotels  only  in  so  far  as  the  sale  of  intoxicating  liquors  is 
concerned,  does  not  impliedly  repeal  the  earlier  enactment  of  S 
7250,  which  provides  for  the  punishment  of  "any  person  who  shall 
keep  open  any  play  house  or  theater,  race  ground,  cock  pit,  or 
play  at  any  game  of  chance  for  gain,  or  engage  in  any  noisy 
amusements  or  keep  open  any  drinking  or  billiard  saloon,  or  sell 
or  dispose  of  any  intoxicating  liquors  as  a  beverage,  on  the  first 
day  of  th«  week,  commonly  called  Sunday." 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
William  McDonald,  Judge.    Reversed. 

John  W.  Matheivs,  Prosecuting  Attorney,  for  the  State. 
Wyman  &  Neill  and  /.  T.  Brown,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  respondents  were  accused,  by  an  in- 
formation filed  by  the  prosecuting  attorney  of  Whitman 
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county,  of  the  crime  of  keeping  open  a  drinking  saloon  on 
Sunday.  The  charging  part  of  the  information  is  as 
follows : 

"The  said  Ben  Binnard,  Charles  Schultz  and  Jack 
McVey  in  the  county  of  Whitman,  in  the  state  of  Wash- 
ington, on  the  18th  day  of  September,  eighteen  hundred 
and  ninety-eight,  did  wilfully  and  unlawfully  keep  open 
a  drinking  saloon ;  the  said  drinking  saloon  then  and  there 
being  the  drinking  saloon  known  as  the  ^lite,'  and  the 
said  18th  day  of  September^  1898,  then  and  there  being 
the  first  day  of  the  week,  which  is  commonly  called  Sun- 
day, contrary  to  the  form  of  the  statute,"  etc. 

The  defendants  (respondents  here)  demurred  to  the  in- 
formation on  the  grounds,  among  others  not  necessary  to 
mention:  (1)  "Because  the  facts  stated  in  said  informa- 
tion do  not  constitute  a  crime  under  the  laws  of  the  state 
of  Washington;''  and  (3)  *T)ecause  said  section  210  of 
HilPs  Penal  Code,  on  which  said  information  is  based, 
has  been  and  now  is  repealed  by  implication  by  the  sub- 
sequent enactment  of  section  211  of  Hill's  Penal  Code." 
This  demurrer  was  sustained  by  the  court  and  the  infor- 
mation set  aside,  and  the  defendants  were  discharged.  The 
state  has  appealed,  and  assigns  these  several  rulings  and 
decisions  of  the  court  as  error. 

It  is  conceded  that  this  information  is  founded  upon 
§  210  of  Hill's  Penal  Code  (Bal.  Code,  §  7250),  which 
reads  as  follows : 

"Any  person  who  shall  keep  open  any  play  house  or 
theater,  race  ground,  cock  pit,  or  play  at  any  game  of 
chance  for  gain,  or  engage  in  any  noisy  amusements,  or 
keep  open  any  drinking  or  billiard  saloon,  or  sell  or  dis- 
pose of  any  intoxicating  liquors  as  a  beverage,  on  the  first 
day  of  the  week,  commonly  called  Sunday,  shall,  upon 
conviction  thereof,  be  punished  by  a  fine  not  less  than 
thirty  dollars  nor  more  than  two  himdred  and  fifty  dollars. 
All  fines  collected  for  violation  of  this  section  shall  be  paid 
into  the  common  school  fund." 
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And  it  will  be  observed  that  it  is  made  a  distinct  offense 
by  this  section  to  keep  open  a  drinking  saloon  on  Sunday, 
and  the  offense  is  complete  if  such  saloon  is  kept  open — 
that  is,  in  any  way  accessible,  on  that  day,  to  persons  who 
may  desire  admittance,  although  no  intoxicating  liquors 
are  sold  or  offered  for  sale.  Under  this  provision,  the 
purpose  for  which  the  saloon  is  opened  is  immaterial,  the 
evident  object  of  the  law  being  to  keep  them  closed ;  and  in 
contemplation  of  law  they  are  kept  open,  though  the  doors 
may  not  be  open  as  usual  on  other  days,  if,  in  fact,  persons 
are  allowed  to  enter  on  application.  Black,  Intoxicating 
Liquors,  §  393;  2  McClain,  Criminal  Law,  §  1264; 
People  V,  Waldvogel  49  Mich.  337  (13  N.  W.  620); 
People  V.  Crowley,  90  Mich.  366  (51  N.  W.  517)  ;  People 
V.  Hughes,  90  Mich.  368  (51  N.  W.  518)  ;  People  v.  Ring- 
sted,  90  Mich.  371  (51  K  W.  519);  Klug  v.  State,  77 
Ga.  734;  Croell  v.  State,  25  Tex.  App.  596  (8  S.  W.  816). 

We  think  it  is  apparent  that  the  information  charges  a 
crime  under  §  210  of  the  Penal  Code,  and,  if  this  section 
is  still  in  force,  the  demurrer  should  not  have  been  sus- 
tained. But  it  is  claimed  by  the  learned  counsel  for  the 
respondents  that  so  much  of  said  §  210  as  relates  to  the 
opening  of  drinking  saloons  on  Sunday  was  repealed  by 
the  subsequent  enactment  of  §  211,  whidi  reads  as  follows : 

"  It  shall  be  unlawful  for  any  person  or  persons  of  this 
state  to  open  on  Sunday  for  the  purpose  of  trade,  or  sale 
of  goods,  wares  and  merchandise,  any  shop,  store  or  build- 
ing or  place  of  business  whatever ;  provided,  that  this  sec- 
tion shall  apply  to  hotels  only  in  so  far  as  the  sale  of  intox- 
icating liquors  is  concerned,  and  shall  not  apply  to  drug 
stores,  livery  stables  or  undertakers.  Any  person  or  per- 
sons violating  this  section  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  fined  in  any 
sum  not  less  than  $25  nor  more  than  $100."  Bal.  Code, 
§  7251. 

It  is  strenuously  insisted  on  behalf  of  the  respondents 
that  this  latter  section  repeals  that  portion  of  the  former 
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relating  to  opening  of  saloons,  for  the  reasons,  (1)  that 
a  drinking  saloon  is  included  within  the  terms  "shop,  store, 
huilding  and  place  of  business,"  mentioned  in  the  latter 
section;  and  (2)  that  the  proviso  in  §  211  especially  men- 
tions and  prohibits  the  sale  of  intoxicating  liquors  in 
hotels,  which  are  places  of  business  not  otherwise  within 
the  prohibition  of  the  statute.  Before  proceeding  to  a  dis- 
cussion of  the  question  of  repeal,  it  may  be  profitable  to 
look  into  the  history  of  the  Sunday  law  in  this  state,  and, 
by  doing  so,  we  find  that  this  §  210  was  first  enacted  in 
1866.  It  was  embodied,  as  enacted,  in  the  Code  of  1881, 
and,  by  the  act  of  March  2,  1891,  was  amended  to  read  as 
it  now  appears  in  the  Code.  Laws  1891,  p.  127.  Section 
211  was  originally  a  part  of  an  act  passed  in  the  year 
1881,  two  sections  of  which  were  by  the  said  act  of  March 
2,  1891,  condensed  into  one  section  and  re-enacted  as  it 
now  reads  in  §  211  of  the  Penal  Code.  The  object  of  the 
legislature  in  enacting  §  210,  and  which  is  clearly  indi- 
cated by  the  language  employed,  was  merely  to  prohibit 
the  opening  of  certain  places  of  amusement  and  of  drink- 
ing and  billiard  saloons  on  Sunday,  and  to  prohibit  the 
playing  of  games  of  chance,  the  engaging  in  noisy  amuse- 
ments, and  the  selling  or  disposing  of  intoxicating  liquors 
as  a  beverage  on  that  day;  whereas  §  211  was  designed  to 
prohibit  the  opening  of  all  ordinary  places  of  business 
on  Sunday  for  the  purpose  of  trade,  etc.,  except  drug 
stores,  livery  stables,  undertaking  establishments  and  hotels 
proper.  Section  211  does  not  repeal  §  210  by  any  express 
words,  and,  if  the  latter  is  repealed  by  the  former,  it  is 
repealed  by  implication,  and  such  repeals  are  not  favored 
by  the  law.  It  is  a  well  established  rule  of  law  that  if  two 
statutes  can,  by  any  fair  construction,  be  reconciled  with 
each  other,  neither  will  be  held  to  have  repealed  the  other. 
Says  Mr.  Bishop  in  his  admirable  work  on  Statutory 
Crimes : 
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"An  affirmative  statute  repeals  by  implication  so  much 
of  the  prior  law  as,  after  the  harmonizing  work  of  inter- 
pretation is  fully  done,  remains  repugnant  to  it;  for  it  is 
the  last  expression  of  the  will  of  the  law  making  power. 
If  two  acts  in  seeming  conflict  can  be  reconciled  by  any 
fair  construction,  so  that  both  may  stand,  they  must  be; 
and  then  no  repeal  will  be  held  to  take  place.  And  it  is 
the  same  with  a  provision  of  the  common  law  and  a 
statute.  .  .  .  The  law  does  not  favor  repeals  by 
implication,  and  they  will  not  be  adjudged  to  occur  except 
when  they  are  inevitable,  or  plainly  the  legislature  means 
them.  Such  legislative  intent  is  never,  prima  facie,  pre- 
sumed. Hence,  in  restraint  and  limitation  of  repeals,  the 
statutes  are  strictly  construed.  Thus,  as  already  seen, 
statutes  in  derogation  of  the  common  law,  or  of  a  prior 
statute,  are  construed  strictly,  not  operating  beyond  their 
words  or  the  clear  repugnance  of  their  provisions ;  that  is, 
the  new  displaces  the  old  only  as  directly  and  irreconcil- 
ably opposed  in  terms.  For  when  the  legislative  power 
professes  to  add  to  the  law,  as  it  does  in  the  enactment  of 
an  affirmative  statute,  we  cannot  assume  for  it  an  inten- 
tion also  to  subtract  from  it ;  while  there  is  any  admissible 
nile  of  interpretation  which,  applied  to  the  old,  to  the  new, 
or  to  both,  will  enable  all  to  stand.  For  example,  the  rule 
of  specific  and  general,  already  more  than  once  mentioned, 
illustrates  this.  By  interpreting  the  specific  provisions  as 
furnishing  exceptions  and  qualifications  for  the  general 
ones,  without  reference  to  their  order  or  dates,  all  are 
made  to  stand  together,  and  repeal  is  avoided."  Bishop, 
Statutory  Crimes  (2d  ed.),  §§  154-156. 

Here  we  have  two  statutes  seemingly  in  conflict,  but 
one  is  specific  and  the  other  general;  and,  applying  the 
rule  as  above  laid  do^vn  by  Mr.  Bishop,  and  which  we  deem 
the  correct  one,  we  are  led  to  the  conclusion  that  both  stat- 
utes can  stand  together,  and  that  §  211  does  not  repeal 
§  210  in  the  particular  mentioned. 

But  it  is  urged  by  counsel  for  the  respondents  that  the 
two  sections  in  question  are  irreconcilably  in  conflict  w-ith 
each  other,  for  the  reason,  if  for  no  other,  that  the  punish- 
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ment  prescribed  for  a  violation  of  one  is  different  from 
that  provided  for  an  infringement  of  the  other,  and  that, 
if  it  be  held  that  the  two  sections  can  stand  together,  two 
different  punishments  may  be  inflicted  upon  a  person  for 
one  and  the  same  offense.  In  answer  to  this  contention,  it 
may  be  observed  that  while  it  is  true  that  "two  different 
punishments  for  precisely  the  same  offense,  with  no  varia- 
tions in  its  elements,  and  no  modifying  discretion  in  the 
court,  cannot,  in  the  nature  of  things,  subsist  together," 
still  "we  can  always  separate  the  offense  from  the  punish- 
ment. So  that,  for  example,  a  statute  which  provides  a 
new  pimishment  for  an  old  offense  repeals  by  implication 
only  so  much  of  the  prior  law  as  concerns  the  punishment ; 
leaving  it  permissible  to  indict  an  offender  either  under 
the  old  law,  whether  statutory  or  common,  and  inflict  on 
him,  upon  conviction,  the  punishment  ordained  by  the  new, 
or  under  the  new  statute,  at  the  election  of  the  prosecuting 
power."    Bishop,  Statutory  Crimes  (2d  ed.),  §§  166,  168. 

Both  on  reason  and  authority,  it  is  plain  that  a  change 
of  punishment  does  not  necessarily  repeal  the  law  creating 
the  crime.  In  fact,  it  is  sometimes  the  case  that  a  crime 
is  defined  by  one  statute  and  the  punishment  prescribed 
by  another.  The  most  that  can  be  claimed  for  §  211  is  that 
it  prescribes  a  milder  punishment  for  the  sale  of  intoxi- 
cating liquors  than  is  ordained  by  §  210.  Section  211, 
in  terms,  relates  only  to  the  sale  of  intoxicating  liquors, 
and  that  by  hotel  keepers ;  whereas,  as  we  have  seen,  it  is 
a  separate  offense,  under  §  210,  to  keep  open  drinking 
saloons  on  the  prohibited  day,  for  any  purpose  whatever. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 

GoBDON,  C.  J.,  and  Reavis,  Dunbab  and  Fullekton, 
JJ.,  concur. 
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The    State   of   Washington,    Respondent,   v.    Jambs     I*^^  **^' 
Peboy  Mobgan,  Appellant. 

CBDCnTAI.  LAW — ^PLEADING  AND  PBOOF — YABZAKOA — ^AOGBSSOIUBS. 

Under  Bal.  Code,  S  6842,  providing  that  "the  indictment  most 
he  direct  and  certain,  as  it  regards  the  particular  circumstances 
of  the  crime  charged,"  there  is  a  fatal  variance,  when  the  evidence 
shows  that  one  charged  with  burglariously  breaking  and  entering 
a  dwelling  house  was  an  accessory  to  the  crime,  but  in  fact  not 
present  at  its  commission. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Bbents,  Judge.    Seversed. 

Edgar  Lemman^  for  appellant. 

jP.  B.  Sharpstein,  Prosecuting  Attorney,  and  C.  M. 
Rader,  for  the  State. 

Peb  Citbiam. — Appellant  and  two  others,  Elworth  and 
Sims,  were  jointly  charged  with  the  crime  of  burglary, 
<»nmiitted  in  Walla  Walla  on  March  27,  1898.  The  in- 
formation charged  the  facts  as  follows : 

"The  said  John  Elworth,  James  H.  Sims  and  James 
Percy  Morgan  on  the  27th  day  of  March,  1898,  in  the 
<5omity  of  Walla  Walla  aforesaid,  then  and  there  being 
in  the  night  time  of  said  day,  a  certain  house  then  and 
there  .  .  .  the  dwelling  house  of  said  Mrs.  N.  E. 
Koontz,  did  wilfully,  unlawfully,  feloniously  and  bur- 
glariously break  and  enter  with  intent  then  and  there  the 
personal  goods  and  property  .  .  .  wilfully,  unlaw- 
fully, feloniously  and  burglariously  to  steal,  take  and  carry 
away,"  etc. 

The  appellant  had  a  separate  trial.  There  was  testi- 
mony tending  to  show  that  appellant  came  to  Walla  Walla 
in  company  with  the  other  two  charged  in  the  indictment, 
and  that  he  and  Sims  occupied  a  room  together  at  a  lodg- 
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ing  house,  and  that  some  time  after  the  commission  of  the 
burglary  Sims  was  at  appellant's  room-  The  defendant 
also  was  found  to  have  burglar's  tools  in  his  possession. 
Sims  was  duly  tried  and  convicted  of  the  burglary  com- 
mitted. 

There  was  no  testimony  tending  to  show  that  appellant 
was  present  when  the  crime  was  committed.  The  most 
that  counsel  for  the  state  urge  is  that  appellant  was  prop- 
erly charged  as  a  principal,  under  §  6782,  Bal.  Code, 
where  the  distinction  between  an  accessory  before  the  fact 
and  a  principal,  and  between  principals  in  the  first  and 
second  degrees,  is  abolished,  and  that  all  persons  concerned 
in  the  commission  of  the  offense,  whether  they  directly 
counseled  the  act  constituting  the  offense  or  counseled,, 
aided  and  abetted  its  commission,  though  not  present,  shall 
be  indicted,  tried,  and  punished  as  principals.  The 
superior  court  instructed  the  jury :        » 

"  Therefore,  if  this  defendant  was  either  present  aid- 
ing, abetting,  encouraging,  assisting,  or  was  absent  and  by 
counsel  or  understanding  between  himself  and  the  person 
or  persons  who  did  make  the  entry  and  breaking  . 
then  the  act  of  any  person  with  whom  he  may  have  con- 
spired to  commit  the  offense  would  be  his  act  as  much  as> 
if  he  had  done  it  in  his  own  person.  But  you  must  be 
satisfied  beyond  a  reasonable  doubt  that  he  was  in  some 
way  implicated  or  had  some  connection  with  those  who 
did  commit  it,  in  order  to  convict  him  of  the  offense 
charged." 

It  will  thus  be  observed  that  the  defendant,  under  the 
instruction  of  the  court,  could  be  convicted  of  breaking 
and  entering  a  house  if  he  was  in  some  way  implicated 
or  had  some  connection  with  those  who  did  break  into  and 
enter  the  house.     Section  6842,  Bal.  Code,  provides: 

"  The  indictment  must  be  direct  and  certain,  as  it  re- 
gards the  particular  circumstances  of  the  crime  charged." 

It  would  seem  that  the  facts  charged  as  constituting  the 
crime  of  the  defendant  in  the  information  were  not  the 
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facts  shown  at  the  trial,  and  upon  which  his  conviction  is 
demanded,  but  the  variance  is  fatal.  The  case  at  bar  seems 
to  fall  directly  within  the  rule  announced  in  the  case  of 
State  V.  Oifford,  19  Wash.  464  (53  Pac.  709),  and  upon 
its  authority  the  judgment  of  the  superior  court  is  re- 
versed. 


TNo.  3247.     Decided  July  16,  1899.] 

R   H.    Greely,   Appellant,  v.   Geobgb   O.    Nbwcomb, 
Respondent. 

APPEAL — ^BE^IEW — DISCRETIONABT  MATTERS. 

The  discretion  of  tbe  lower  court  in  extending  the  time  in 
which  appellant  may  file  his  proposed  statement  of  facts  will  not 
be  disturbed  on  appeal. 

SAME — ^INCOMPLBTE  BBOOBD — ^ADMISSIBn.ITT  Or  EVOENCE. 

Where  the  statement  of  facts  does  not  contain  all  the  evidence 
relating  to  an  issue,  the  supreme  court  will  not  pass  upon  an 
exception  to  the  admission  of  certain  evidence,  when  its  admissi- 
bility might  have  been  established  by  the  omitted  evidence. 

INSTBUCriONB — ^WHEN  PROPER — ^MATTERS  IN  ISSUE. 

Where  defendant,  in  an  action  to  recover  upon  certain  promis- 
sory notes  payable  in  hay,  to  be  delivered  at  a  given  point,  has  set 
up  as  an  afQrmative  defense  a  subsequent  agreement  modifying 
the  contract  to  the  effect  that  the  defendant  was  to  keep  the  hay 
due  plaintiff  until  he  sold  his  own  and  then  account  to  the  latter 
for  the  proceeds,  which  defense  defendant  introduced  evidence 
tending  to  support,  an  instruction  was  proper  which  charged  the 
jury  that  if  they  should  find  from  the  evidence  that  defendant  had 
not  disposed  of  the  hay,  then  they  should  And  for  defendant 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leakdeb  H.  Prathee,  Judge.     Affirmed. 

R,  L,  Edmiston  (W.  J.  Birdsall,  of  counsel),  for  appel- 
lant 
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8.  0.  Hyde  and  James  Dawson,  for  respondent 

The  opinion  of  the  court  was  delivered  -by 

Ebavis,  J. — ^A  motion  to  strike  the  statement  of  facts 
is  made  upon  the  ground  that  the  extension  of  time  in 
which  to  file  the  proposed  statement  was  not  based 
on  substantial  reasons,  and  that  the  superior  court 
should' not  have  granted  such  extension.  But  the  reason- 
ableness of  the  grounds  of  the  motion  was  presented  to  the 
superior  court,  and  its  discretion  to  grant  the  order  will 
not  be  disturbed  here.  Respondent's  motion  to  strike  ap- 
pellant's brief  because  no  assignment  of  errors  is  stated 
therein  has  much  force,  and  it  is  only  by  the  most  liberal 
intendment  that  any  particular  specifications  of  error  can 
be  gathered  from  the  brief,  while  considerable  space  is 
devoted  to  the  argument  of  objections  to  the  admission  of 
testimony  and  to  alleged  instructions  of  the  court  The 
statement  of  facts,  which  appears  to  be  in  the  nature  of  a 
bill  of  exceptions,  shows  only  two  errors  which  can  be  con- 
sidered. The  complaint  alleges  three  causes  of  action  on 
three  promissory  notes.  The  first  note  was  dated  Decem- 
ber 15,  1894,  and  payable  in  eleven  months  thereafter,  for 
the  sum  of  $100.  The  other  two  notes  were  payable  in 
hay,  or  its  equivalent  in  lawful  money  of  the  United 
States,  and  the  hay  was  to  be  delivered,  in  payment  of  one, 
on  or  before  November  15,  1895,  at  a  specified  landing 
on  the  St  Joe  river,  in  Shoshone  county,  Idaho.  The 
other  note,  also  payable  in  hay,  or  its  equivalent  in  money, 
was  to  be  delivered  at  the  same  landing  on  or  before  No- 
vember 15,  1896.  The  answer  alleged  payment  of  the 
first  note,  and,  as  affirmative  defense  to  the  two  notes  pay- 
able in  hay,  set  up  a  subsequent  contract  between  the 
payee  of  the  notes  and  the  defendant  that  the  point  of 
delivery  of  the  hay  was  changed  by  mutual  agreement  be- 
tween payee  and  defendant;  that  it  was  agreed  that  de- 
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fendant  should  keep  and  store  it  in  his  bam;  and  that 
defendant,  in  accordance  therewith,  so  stored  and  kept  the 
hav.  It  also  appears  from  the  statement  of  facts  that 
defendant  offered  testimony  tending  to  prove  that  there- 
after the  payee  requested  defendant  to  sell  the  hay  when 
he  sold  his  own,  and  account  to  the  payee  for  the  proceeds 
of  such  sale.  A  number  of  denials  of  the  allegations  of  the 
complaint  were  also  set  up  in  the  answer. 

The  only  testimony  that  appears  to  have  been  offered 
was  relative  to  the  value  of  the  hay  at  the  time  and  place 
at  which  it  should  have  been  delivered,  and  the  affirmative 
defenses  set  up  in  the  answer.  The  statement  of  facts  is 
meager  and  unsatisfactory  as  to  the  evidence,  and  does  not 
purport  to  contain  all  the  testimony  admitted.  It  seems 
that  an  exception  was  taken  to  testimony  offered  by  de- 
fendant of  the  payment  of  certain  sums  on  account  of  the 
payee  of  the  first  note  made  by  the  defendant,  because  such 
payments  were  unauthorized.  But  the  statement  does  not 
contain  all  the  evidence  upon  this  defense,  and  it  cannot 
be  gathered,  that  such  payments  were  not  shown  to  be 
authorized.  Objection  was  also  made  to  testimony  offered 
by  defendant  tending  to  prove  the  allegations  of  the  affirm- 
ative defense  in  the  answer.  This  objection  was  correctly 
overruled,  as  such  evidence  was  competent.  The  only  ex- 
ception to  instructions  taken  by  plaintiff  is  found  in  the 
statement  of  facts,  as  follows: 

"  Thereafter  the  court  instructed  the  jury  among  other 
things  that  should  the  jury  find  from  the  evidence  that  at 
the  time  plaintiff  began  his  suit  herein  the  defendant  had 
not  disposed  of  the  hay  mentioned  in  the  second  and  third 
causes  of  action,  then  as  to  said  cause  of  action  the  jury 
should  find  for  the  defendant." 

The  affirmative  defense  had  set  up  a  contract  subsequent 
to  the  execution  of  the  notes  payable  in  hay,  by  the  terms 
of  which  defendant  was  to  store  and  keep  the  hay,  and 
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evidence  tending  to  support  the  defense  was  produced  by 
defendant.  The  instruction,  therefore,  became  pertinent 
and  was  correct,  and,  if  the  jury  found  the  subsequent  con- 
tract established,  then  the  action  was  prematurely  brought 
upon  the  two  notes  payable  in  hay.  We  cannot  determine 
from  the  statement  of  facts  that  the  evidence  was  insuf- 
ficient to  support  the  verdict. 

These  considerations  dispose  of  the  case.  But  it  is 
deemed  proper  to  direct  attention  to  the  slovenly  record 
that  has  been  placed  before  the  court.  The  proposed  state- 
ment of  facts,  consisting  of  three  pages,  was  made  and  filed 
by  the  plaintiff,  and  amendments,  consisting  of  three 
pages,  were  thereafter  filed  by  defendant.  There  also 
appears  another  page  of  typewritten  matter,  which  con- 
tains interlineations  and  erasures,  and,  as  gathered  from 
a  note  upon  a  substituted  page,  is  not  a  part  of  the  state- 
ment, but  seems  to  have  been  left  in  as  a  voluntary  dis- 
turber in  the  examination  of  the  facts  contained  in  the 
statement.  The  statement  of  facts  should  be  a  clean  paper, 
regularly  paged  and  in  continued  form;  and  the  practice 
cannot  be  tolerated  of  each  party  making  up  detached 
papers  in  the  form  of  a  proposed  statement,  with  amend- 
ments thereto,  fastening  them  together,  with  a  certificate 
that  certain  amendments  have  been  allowed  and  others 
rejected,  and  forwarding  the  whole  mass  here  for  this  court 
to  undertake  the  labor  of  extracting  from  such  confused 
papers  what  are  the  facts. 

The  judgment  of  the  superior  court  is  affirmed. 

Gordon,  C.  J.,  and  Anders,  Fullerton  and  Dunbar» 
JJ.,  concur. 
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[No.  8288.     Decided  July  15.  1889.]  \^   ^ 
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The  Town  of  Sumneb,  Respondent,  v.  E.  R.  Booebs,  as  ^^  '  ., 
Receiver,  Appellant.  g  UJ 

f  28   TOSj 
APPEAL  —  BOND    CONDITIONED    FOB    00ST8    AND    SUFEBSEDEAS  —  8UFFI-   I  ^l    881 

<^.^^                                                                                                                                   f81    684 
CIBNCT.  1 r- 

An  appeal  bond  for  $400.  conditioned  both  as  a  stay  bond  and  a  fas  ^ 
cost  bond  on  appeal,  is  insufficient  to  confer  Jurisdiction  on  the 
supreme  court,  under  Laws  1898.  p.  122.  9§  6.  7,  when  the  appeal  is 
from  a  money  Judgment  in  the  sum  of  $525. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
James  A.  Williamson,  Judge.    Appeal  dismissed. 

John  M,  Boyle,  for  appellant. 
John  P,  Judson,  for  respondent. 

Per  Cubiam. — ^Respondent  recovered  a  money  judg- 
ment against  appellant  for  $525.  Notice  of  appeal  was 
thereupon  given  by  appellant,  and  in  the  bond  executed 
and  filed  the  penalty  was  fixed  at  $400.  The  bond  is  con- 
ditioned for  the  payment  of  all  costs  and  damages  that 
may  be  awarded  against  appellant  on  appeal  or  on  the  dis- 
missal thereof,*  and  to  satisfy  and  perform  the  judgment 
or  order  appealed  from  if  the  case  should  be  affirmed,  and 
satisfy  and  perform  any  judgment  or  order  which  the 
court  may  enter  or  make.  The  bond  is  evidently  intended 
as  both  a  bond  on  appeal  and  to  supersede  the  judgment 
in  the  superior  court.  The  record  discloses  that,  after  the 
judgment  was  entered,  the  respondent  applied  for  a  fur- 
ther order  of  the  court  directing  the  payment  of  the  judg^ 
ment  to  the  respondent,  and  that  appellant  resisted  the 
order  because  the  bond  was  sufficient  to  stay  all  further 
proceedings.  At  any  rate,  the  bond  has  accomplished  the 
purposes  of  a  stay.  But  the  penalty  is  not  sufficient  for 
the  two  bonds,  which  may  be  included  in  one.     The  bond 
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on  appeal  is  required  to  be  in  the  sum  of  $200,  and,  accord- 
ing to  §  7,  p.  122,  Laws  1893,  in  order  to  effect  a  stay  of 
proceedings  on  a  final  judgment  for  the  recovery  of  money^ 
the  bond  must  be  in  penalty  double  the  amount  of  the  dam- 
ages and  costs  recovered  in  such  judgment.  The  respond- 
ent moves  to  dismiss  the  appeal.  It  is  manifest  that  the 
motion  must  be  granted  upon  the  authority  of  Pierce  v, 
Willeby,  20  Wash.  129  (54  Pac.  999).    Dismissed. 


[No.  3203.     Decided  July  17,  1899.] 

William  S.  Sibson  et  al,.  Appellants,  v.  The  Hamilton 
&  RouBKE  Company,  Respondent 

KEOEIVERS — ^APPOINTMENT  IN  FOBEGLOSUBE  SUIT. 

In  an  action  to  foreclose  a  mortgage  upon  an  elevator  system, 
the  mortgagor,  a  corporation,  is  entitled  to  the  appointment  of  a 
receiver,  where  it  had  turned  the  system  over  to  the  mortgagee, 
authorizing  the  latter  to  operate  it  and  apply  the  profits  to  the 
payment  of  the  mortgage  debt,  although  the  mortgagee,  in  the 
operation  of  the  business,  placed  one  of  the  mortgagor's  chief 
officers  in  charge  thereof,  who,  by  reason  of  speculation  and  the 
adoption  of  illegitimate  business  methods,  lost  money,  since  such 
officer  was  the  agent  of  the  mortgagee,  even  if  largely  interested 
in  the  mortgagor  corporation. 

INJUNCTION — ^BESTRAININO    INSTITUTION    OF    ACTIONS — EFFECT   OF    Dfr 
CBEE. 

An  injunction  prohibiting  the  complainant  in  a  suit  from  com- 
mencing further  suits  auxiliary  to  the  main  suit  does  not  prevent 
the  complainant  from  making  any  defense,  or  prosecuting  any 
cross  action,  with  reference  to  the  subject  matter  of  the  original 
suit,  when  subsequently  sued  by  the  defendants  in  that  action. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
William  McDonald,  Judge.    Affirmed. 

Action  by  Sibson  &  Kerr  against  The  Hamilton  & 
Rourke  Company,  a  corporation,  to  foreclose  a  mortgage^ 
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or  trust  deed,  upon  defendant's  property,  consisting  of  a 
system  of  warehouses  extending  through  the  states  of 
Washington  and  Oregon.  The  plaintiffs  took  charge  of  the 
system,  under  the  terms  of  the  trust  deed,  and  operated  it 
themselves,  for  the  purpose  of  applying  the  profits  to  the 
liquidation  of  the  mortgage  debt  In  operating  the  system 
themselves,  they  placed  Thomas  F.  Rourke,  the  president 
of  the  mortgagor  corporation,  in  charge  as  their  agent. 
The  system  was  operated  at  a  loss,  owing  to  the  misman- 
agement and  wheat  speculations  of  the  latter.  To  the  suit 
for  foreclosure,  the  Hamilton  &  Rourke  Company  filed  a 
crofis-complaint  asking  for  an  accounting  and  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  mortgaged  prop- 
erty. From  an  order  appointing  a  receiver,  the  plaintiffs 
appeal. 

Williams,  Wood  &  Linthicum  and  H.  W.  Oanfield,  for 
appellants. 
Wyman  &  Neill  and  D.  W.  Bailey,  for  respondents. 

Pes  Curiam. — Appeal  from  an  order  of  the  superior 
court  of  Whitman  county  appointing  a  receiver  of  certain 
property  of  respondent  which  had  been  delivered  to  appel- 
lants as  trustees.  From  the  record  we  have  concluded 
that  the  order  should  be  affirmed,  for  the  reason  that  it 
appears  to  us  that  Eourke  was  the  agent  of  the  appellants, 
and  not  of  the  respondent.  He  was  appointed  by  appel- 
lants, subject  to  removal  by  them;  and,  however  great  his 
interest  in  the  respondent  corporation  might  be,  it  did  not 
relieve  appellants  of  the  duty  to  respondent  of  seeing  that 
the  trust  property  was  not  destroyed,  or  the  object  of  the 
trust  rendered  nugatory,  through  the  act  of  appellants^ 
agent  Upon  the  record  here  presented — ^not  desiring  to 
go  beyond  it,  or  to  prejudice  the  case  that  may  come  here 
npon  appeal  from  the  final  judgment — ^we  are  constrained 
to  hold  that  the  respondent  corporation  is  not  chargeable 
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with  the  acts  of  misconduct  which  are  alleged  in  appellants' 
affidavit  to  have  been  committed  by  Rourke.  We  do  not 
think  that  the  injunction  issued  by  the  circuit  court  of  Uma- 
tilla county,  Oregon,  which  enjoined  and  restrained  re- 
spondent from  commencing  actions  at  law  or  suits  in  equity 
involving  the  subject  matter  involved  in  that  suit,  can  be 
held  to  prevent  it  from  making  any  defense  or  prosecuting 
any  cross  action  when  sued  by  the  appellants,  as  it  was  in 
the  present  case.  The  only  effect  of  that  injunction,  as  it 
seems  at  present  to  us,  would  be  to  prevent  the  respondent 
from  taking  the  initiative  in  a  judicial  contest. 

Upon  the  record,  we  think  the  trial  court  did  not  abuse 
its  discretion,  and  the  order  will  be  affirmed. 


[No.  8818.     Decided  July  17,  1899.] 

I  g  864J  The  State  of  Washington  on  the  Relation  of  John  B. 

Rogers,  Governor,  v.  Will  D.  Jenkins,  Secretary  of 
State. 

MANDAMUS — TO  SECRETABT  OP  STATE — ^PREPABATION  OP  NOTABT  COM- 
MISSIONS. 

There  being  no  proYision  of  law  requiring  the  secretary  of  state 
to  perform,  or  have  done,  the  clerical  work  Involved  in  the  prepar- 
ation of  commissions  for  notaries  public,  a  writ  of  mandate  will 
not  issue  to  compel  his  performance  of  such  duties. 

Original  Application  for  Mandamus. 

James  Wichersham,  for  relator. 
Thomas  M.  Vance,  for  respondent. 

Per  Curiam. — The  object  of  this  proceeding  is  to  com- 
pel the  respondent,  who  is  secretary  of  state,  to  fill  out  and 
present  to  the  governor,  for  his  signature,  a  commission 
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to  a  person  named  in  the  application,  who  is  entitled  to  be 
commissioned  a  notary  public,  under  tit.  4,  ch.  4,  Bal. 
Code. 

The  sole  question  for  decision  is,  whose  legal  duty  is  it 
to  do  or  have  done  the  clerical  work  involved  in  the  prepa 
ration  of  a  commission?  As  the  only  authority  to  issue 
commissions  is  vested  in  the  governor  and  as  there  is  no 
provision,  either  in  the  constitution  or  statutes,  requiring 
the  particular  work  here  in  question  to  be  done  by  the 
secretary,  and  as  the  writ  of  mandate  only  issues  to  compel 
the  performance  of  some  duty  specially  enjoined  by  law, 
it  follows  that  the  application  in  the  present  instance  must 
be  denied. 

The  custom  heretofore  prevailing  is  not  made  a  question 
or  raised  by  the  record.  If  it  were,  it  is  doubtful  whether 
it  could  be  considered  of  controlling,  or  indeed  of  any, 
importance,  inasmuch  as  the  duty  of  the  respondent  as  an 
officer  of  the  stat«  is  defined  by  the  constitution  and  laws 
thereof,  and  he  cannot  be  controlled  or  bound  by  the  con- 
duct or  practice  of  his  predecessors  in  office. 


[No.  3323.     Decided  July  18,  1899.] 

«1~885 

The  State  of  Washington  07i  the  Relation  of  H.  K.    -?LJ^ 
Bickford  et  al.,  v,   E.  D.  Benson,  as  Judge  of  the 
Superior  Court  of  the  State  of  Washington. 

BEVIEW  ON   APPEAL — DISCRETIONABT   MATTERS. 

The  discretion  exercised  by  the  lower  court  in  granting  an 
extension  of  time  in  which  to  file  and  serve  a  statement  of  facts 
will  not  be  reviewed  on  the  appeal  of  the  party  in  whose  favor 
it  was  made. 

APPEAL — ^FTLINO    STATEMENT    OF    FACTS — ^EXTENSION    OF    TIME — WHAT 
JtmOES  MAT  GRANT. 

Where  an  appellant  desires  an  extension  of  time  in  which  to 
file  a  proposed  statement  of  facts  in  an  appeal  from  a  Judgment 
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rendered  by  a  yislting  Judge,  lie  is  not  restricted  to  an  application 
to  the  visiting  judge  for  such  extension,  but  is  entitled  to  have  his 
application  passed  upon  by  the  Judge  of  the  court  of  the  place  of 
trial,  under  Bal.  Code,  §  5062,  which  provides  that  the  time  may 
be  extended  "by  an  order  of  the  court  or  Judge  wherein  or  before 
whom  the  cause  is  pending  or  was  tried." 


SAME — TIME  TO  WHICH  EXTENSION  GRANTED— 0ON8TBUOTION  OF  i 

An  order  extending  the  time  in  which  to  file  and  serve  a  state- 
ment of  facts  "to  the  28th  day  of  January,"  must  be  construed  as 
including  that  date,  for  purposes  of  filing  and  serving  the  state- 
ment. 

NOTICE  OP  MOTION  —  POSTPONEMENT   OP  HEABIN6  —  PUBTHEB  NOTIGB 
UNNECESSABY. 

Where  notice  of  a  motion  is  given  for  a  certain  date  and  the 
court  is  unable  to  take  the  matter  up  at  the  time  fixed,  further 
notice  of  the  hearing  is  unnecessary,  if  the  moving  party  is  dili- 
gent in  pressing  his  motion  at  the  first  opportunity  offered  there- 
after. 

Original  Application  for  Mandamus. 

Trumbull  &  Trurnhvll,  for  relators. 
Benton  Embree,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — The  relators  were  defendants  in  an 
action  tried  in  the  superior  court  of  the  county  of  Clallam, 
at  which  Hon.  E.  D.  Benson,  one  of  the  judges  for  the 
superior  court  of  the  county  of  King,  presided.  Judg- 
ment was  entered  for  the  plaintiff  in  the  action  on  the  29th 
day  of  November,  1898.  On  the  14th  day  of  January, 
1899,  the  relators,  desiring  to  appeal  from  the  judgment, 
served  upon  plaintiffs'  attorney  a  motion  for  an  extension 
of  time  in  which  to  file  and  serve  a  statement  of  facts  in 
the  cause,  and  therewith  a  notice  to  plaintiff  that  they 
would  call  up  said  motion  for  hearing  on  the  18th  day  of 
January,  1899,  in  the  city  of  Port  Angeles,  before  the 
Hon.  James  G.  McClinton,  who  is  the  regularly  elected 
judge  for  Clallam  county.     In  answer  to  the  motion,  the 
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plaintiff  filed  a  brief,  in  which  he  appeared  specially,  and 
objected  to  the  granting  of  the  extension  asked,  for  the 
reason  that  said  cause  was  not  tried  before  Judge  Mo- 
Clinton,  and  he  had,  therefore,  no  power  or  authority  to 
hear  the  motion.  At  the  time  appointed,  Judge  McClinton 
was  not  present  or  holding  court  at  the  place  named  in 
the  motion,  and,  so  far  as  the  record  discloses,  did  not 
open  court  at  that  place  until  the  21st  day  of  January,  at 
which  time  he  granted  the  motion  of  the  relators,  and  ex- 
tended the  time  for  filing  a  statement  of  facts  to  the  28th 
day  of  January,  1899 ;  reciting  in  his  order  that  the  re- 
lators appeared  by  Messrs.  Trumbull  &  Trumbull,  their 
attorneys,  and  that  the  plaintiff  had  filed  his  objection 
and  submitted  a  written  brief.  On  the  27th  day  of  Janu- 
ary, 1899,  the  relators  filed  their  proposed  statement  of 
facts,  and  on  the  28th  day  of  January,  served  the  same  on 
the  plaintiff's  attorney.  Thereafter,  on  the  2d  day  of 
February,  1899,  the  plaintiff  filed  in  the  superior  court 
certain  proposed  amendments  to  the  statement  of  facts, 
serving  the  same  on  the  relators'  attorney  on  the  6th  day 
of  February,  1899.  As  a  preliminary  to  his  proposed 
amendments,  the  plaintiff  again  objected  to  the  settlement 
of  the  statement  of  facts,  on  the  grounds  that  the  statement 
was  not  filed  in  time;  that  the  order  made  by  Judge  Mc- 
Clinton was  void ;  that  the  proposed  statement  of  facts  of 
defendant  was  not  served  upon  plaintiff's  attorney  until 
the  time  for  filing  the  same,  granting  that  the  order  of 
extension  was  properly  made,  had  expired, — and  submited 
his  proposed  amendments  without  waiving  any  of  the  fore- 
going objections.  On  the  26th  day  of  May,  1899,  after 
notice  to  plaintiff,  the  relators  applied  to  Judge  Benson 
to  settle  and  certify  the  statement  of  facts.  The  plaintiff 
appeared  and  renewed  his  objection  to  the  court's  so  doing, 
which  Judge  Benson  sustained,  holding  the  order  made  by 
Judge  McClinton  void,  and  that  the  proposed  statement 
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was  not  filed  in  time*  to  give  the  court  jurisdiction  to  settle 
the  same.  The  relators  apply  here  for  a  writ  of  mandate 
compelling  Judge  Benson  to  settle  and  certify  the  state- 
ment of  facts. 

The  answer  to  the  application  presents  two  questions: 
Was  the  order  of  Judge  McClinton  valid  ?  And,  if  valid, 
was  the  service  of  the  proposed  statement  of  facts  in  time  ? 

The  learned  counsel  who  represents  the  defendant  here 
contends  that  a  proper  construction  of  the  statute  as  a  whole 
shows  that  an  order  granting  an  extension  of  time  in  which 
to  file  and  serve  a  statement  of  facts  can  only  be  made  by 
the  judge  who  tried  the  cause.  He  argues  that  in  granting 
an  extension  the  court  or  judge  exercises  a  discretion  which 
may  be  reviewed  on  appeal;  and  inasmuch  as  the  statute 
(§  6057,  Bal.  Code)  provides  that  only  one  bill  of  excep- 
tions can  be  certified  after  final  judgment,  and  which  must 
be  certified  by  the  judge  before  whom  was  tried  the  main 
issue,  there  is  no  way  of  getting  the  order  up  for  review 
unless  it  is  made  by  that  judge;  and,  also,  that  the  lan- 
guage of  the  particular  section  empowering  the  court  or 
judge  to  grant  an  extension  supports  the  contention  that 
only  the  judge  who  tried  the  cause  can  make  the  order. 
The  first  part  of  the  objection  seems  to  us  more  fanciful 
than  real.  If  it  be  true  that  the  opposing  party  has  the 
right  to  review  the  discretion  exercised  by  the  court  in 
granting  an  extension  of  time  in  which  to  file  and  serve  a 
statement  of  facts,  it  must  be  because  it  is  an  "order  made 
after  judgment  which  affects  a  substantial  right."  If  it  is 
such  an  order,  then  the  party  aggrieved  by  it  must  appeal 
from  it  in  order  to  have  it  reviewed;  in  which  case  we 
know  of  no  reason  why  he  might  not  have  the  judge  who 
granted  the  order  .certify  to  such  a  statement  as  would 
enable  him  to  properly  present  the  error  assigned.  It  is 
needless  to  say  that  this  court  will  not  review  the  dis- 
cretion exercised  by  the  lower  court  in  granting  an  exten- 
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sion  of  time  iii  which  to  file  and  serve  a  statement  of  facts 
on  the  appeal  of  the  party  in  whose  favor  the  order  is  made. 
As  to  the  remainder  of  the  objection,  the  language  of  the 
statute  is  (§  5062,  Bal.  Code)  that  the  time  may  be  ex- 
tended *T)y  an  order  of  the  court  or  judge  wherein  or 
before  whom  the  cause  is  pending  or  was  tried;" — a  use- 
less difFuseness  of  words,  if  it  be  meant  to  convey  the  idea 
that  only  the  judge  before  whom  the  cause  was  tried  could 
grant  the  order.  It  is  next  urged  that  the  order  was  made 
without  notice  to  the  adverse  party,  and  is,  for  this  reason, 
void  absolutely.  While  not  so  stated  directly,  this  objec- 
tion is  apparently  based  upon  the  ground  that  the  order 
was  not  made  upon  the  day  for  which  the  motion  was 
noticed.  But  it  is  not  a  general  rule,  as  applied  to  court 
practice,  that  a  proceeding  which  can  be  heard  only  upon 
notice  will  abate  because  not  heard  upon  the  day  named 
in  the  notice.  Where  causes  intervene  which  the  moving 
party  cannot  control — such  as  a  subsequent  proclamation, 
by  proper  authority,  making  the  appointed  day  a  legal  hol- 
iday, or  the  failure  of  the  court  to  sit  on  that  day,  or  the 
inability  of  the  court  to  hear  the  application — ^the  matter 
continues,  as  of  course,  until  it  can  be  legally  heard.  The 
opposing  party  is  bound  equally  with  the  moving  party  to 
take  notice  of  such  conditions,  and  no  hardship  can  be 
imposed  upon  him  by  requiring  him  to  appear  on  the  day 
when  it  can  be  heard.  And  such,  we  think,  is  the  usual 
understanding  and  practice  in  the  superior  courts.  It  is 
not  here  intended  to  assert  that  a  noticed  motion  may  con- 
tinue indefinitely,  and  be  called  up  at  the  convenience  of 
the  moving  party ;  but,  so  long  as  the  moving  party  prose- 
cutes his  motion  diligently,  by  presenting  it  when  the  first 
opportunity  offers,  it  will  not  be  held  to  have  abated.  In 
the  present  case,  so  far  as  the  record  discloses,  the  relators 
moved  as  soon  as  the  opportimity  presented  itself.     The 
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case  of  McQuesten  v,  Morrill,  12  Wash.  335  '(41  Pac.  66), 
presents  an  entirely  different  state  of  facts,  and  is  not  in 
point  here. 

The  order  of  Judge  MeClinton  granted  the  relators  "to 
the  28th  day  of  January,  1899,''  in  which  to  file  and  serve 
a  statement  of  facts.  The  statement  was  filed  on  the  27th 
of  January  and  served  on  the  28th  of  that  month,  and  the 
service,  the  defendant  urges,  came  too  late  to  comply  with 
the  order.  Whether  the  words  "to,"  "till"  or  "until"  will 
be  held  to  be  words  of  inclusion  or  exclusion  is  usually  de- 
termined by  the  context  of  the  statute  or  instrument  in 
which  they  are  used,  and  will  be  held  to  include  or  exclude 
the  day  named,  as  the  evident  intention  requires.  In  an 
order  of  this  kind,  we  think  the  word  includes  the  date. 
For  example,  had  the  court,  on  the  21st,  granted  the 
moving  party  "to  the  22d"  to  serve  the  statement  (and 
similar  cases  are  not  of  infrequent  occurrence),  no  one 
would  have  seriously  doubted  that  a  service  on  the  22d 
would  have  been  in  time  to  have  complied  with  the  order. 
Aside  from  this,  the  objection  is  highly  technical;  too 
much  so,  in  fact,  upon  which  to  deny  so  substantial  a  right 
as  the  right  to  an  appeal. 

The  writ  will  be  granted. 

GoBDON,  C.  J.,  and  Dunbab,  Andebs  and  Reavis,  JJ., 
concur. 
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John  Senofeldeb,  as  Administrator,  ei  al..  Respondents, 
V.  Henby  Hill  et  al,.  Defendants,  Louis  I.  Ostboski 
et  al,^  Appellants. 

DEED— UNCERTAINTY  IN  DESCRIPTION — OONSTBUCTIVE  NOTICE. 

When  an  intending  purchaser  finds  a  deed  of  record,  good  on 
its  face,  made  by  a  common  grantor,  he  cannot  with  Impunity 
ignore  it  because  he  fails  to  find  of  record  any  property  to  which 
the  glyen  description  is  applicable,  but  he  must  inquire  outside 
of  the  record  whether  or  not  there  was  at  the  time  the  deed  was 
made  property  to  which  the  description  can  be  applied,  and,  if  he 
falls  to  so  inquire,  and  such  deed  afterward  proves  to  affect  prop- 
erty he  has  purchased,  he  must  be  held  to  be  a  purchaser  with 
constructive  notice. 

SAME— WHEN  BONA  FIDE  PUBOHASEB  PROTECTED  BY  RECORD  TITLX. 

The  act  of  March  9,  1891  (Bal.  Code,  §  4544),  which  provides 
that  whenever  any  person  having  in  his  name  the  legal  title  of 
record  to  any  real  estate,  a  deed  of  such  real  estate  from  the  per- 
son holding  the  legal  record  title  to  a  bona  fide  purchaser  shall  be 
sufficient  to  vest  in  such  purchaser  the  full  legal  and  equitable 
title,  free  and  clear  of  all  claims  of  any  persons  not  appearing  of 
record,  is  restricted  by  its  title  to  the  protection  of  innocent  pur- 
chasers of  community  property  only. 

CONSTRUCTIVE  NOTICE — ^WHEN  KEOORDED  INSTRUMENT  INSUFFICIENT. 

The  recording  of  a  mortgage,  executed  in  favor  of  a  stranger 
to  the  title,  and  which  on  its  face  in  no  way  discloses  the  interest 
of  the  mortgagors  therein,  is  not  constructive  notice  of  any  equit- 
able Interest  they  may  hold. 

EJECTMENT — WHEN  LEGAL  PREVAILB  OVER  EQUITABLE  TITLE. 

In  an  action  of  ejectment,  plaintifTs  equitable  title,  of  which 
defendant  had  no  actual  or  constructive  notice,  cannot  prevail 
over  a  valid  legal  title  held  by  the  latter. 

SAME— PERMANENT  IMPROVEMENTS — ^WHO  ENTITUED  TO  VALUE  OF. 

Where  real  property  Is  recovered  in  an  action  of  ejectment, 
permanent  improvements  placed  thereon,  in  good  faith,  by  the 
defendant  or  those  under  whom  he  claims,  follow  the  land,  and, 
under  Bal.  Code,  §  5511,  defendant  is  not  entitled  to  recover  the 
value  thereof,  but  is  merely  entitled  to  set-off  the  value  thereof  at 
the  time  of  trial  against  such  damages  as  the  plaintiff  may  be 
entitled  to  for  the  withholding  of  the  property. 
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APPEAL — ^ASSIGNMENT  OF  EBBORS. 

Errors  not  assigned  by  appellant  in  his  brief  will  not  be  con* 
sidered  on  appeal. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Richardson,  Judge.    Decree  modified. 

A.  0.  Avery  and  Blake  &  Post,  for  appellants: 

Constructive  notice  given  by  record  must  be  understood 
to  be  only  such  notice  as  the  purchaser  would  obtain  from 
an  actual  examination  of  the  records  of  which  he  is  charged 
with  notice.  A  description  in  a  deed  which  is  indefinite, 
uncertain  and  ambiguous,  or  which  so  defectively  describes 
the  property  liiat  it  cannot  be  located  from  the  records 
alone,  is  of  no  force  and  effect  as  to  subsequent  purchasers- 
Such  a  recorded  deed,  although  it  might  be  reformed  be- 
tween the  original  parties,  is  not  notice  to  subsequent  pur- 
chasers. Stewart  v.  Huff,  19  Iowa,  557 ;  Bailey  v.  Galpin, 
41  K  W.  1054;  Stead  v.  Orosfield,  34  N.  W.  871;  Shep- 
herd V,  Burkhalter,  58  Am.  Dec.  523 ;  Heister^s  Lessee  v. 
Fortner,  4  Am.  Dec.  417;  Frost  v.  Beekman,  1  Johns. 
Ch.  288 ;  Ritchie  v.  Griffiths,  1  Wash.  429  (22  Am.  St. 
Eep.  155,  12  L.  R  A.  384) ;  Gilchrist  v.  Gough,  30  Am. 
Eep.  250;  Taylor  v.  Harrison,  26  Am.  Rep.  304;  Parrel 
V.  Shavhhut,  80  Am.  Dec.  424 ;  Bishop  v.  Schneider,  2  Am. 
Eep.  533;  Pringle  v.  Dunn,  37  Wis.  449  (19  Am.  Rep. 
772);  Nelson  v.  Wade,  21  Iowa,  49;  Shoemaker  v.  Mc- 
Monigle,  86  Ind.  421 ;  Buck  v.  Axt,  85  Ind.  512 ;,  Craven. 
V.  Butterfield,  80  Ind.  503 ;  Stiles  v.  Japhet,  19  S.  W.  450. 

A  satisfied  or  canceled  mortgage  is  notice  of  nothing. 
Etzler  V.  Evans,  61  Ind.  56;  Crofut  v.  Wood,  3  Hun^ 
571;  McCahe  v.  Grey,  20  Cal.  510;  Openheimer  v.  Rob- 
inson, 27  S.  W.  95 ;  Mead  v.  Bunn,  32  N.  Y.  277 ;  Wade, 
Notice,  §§  208,  209,  214.  A  mortgage  given  by  one  -with- 
out title  affords  no  constructive  notice.  1  Devlin,  Deeds, 
§  724;  1  Jones,  Mortgages,  §  576;  Tarbell  v.  West,  86 
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K  T.  280;  Ford  v.  Unity  Church  Society,  41  Am.  St. 
Eep.  711  (23  L.  E.  A.  561). 

W.  J,  Thayer,  for  respondents: 

Appellants  contend  that  these  mortgages  were  not  notice 
because  at  the  time  they  were  given  Charles  and  Alice 
Carson  were  not  the  owners  of  the  lands  mortgaged.  Con- 
ceding for  the  purpose  of  argument  that  the  title  did  not 
pass  until  after  Alice's  death,  still  the  record  of  all  these 
mortgages  was  sufficient  to  put  intending  purchasers  upon 
inquiry.  Doran  v.  Dazey,  64  K  W.  1023  (57  Am.  St. 
Eep.  550) ;  Pleasants  v.  Blodgett,  58  N.  W.  423 ;  Van 
Diviere  v,  Mitchell,  45  S.  C.  127 ;  Coleman  v.  Reynolds, 
37  Ad.  543;  Clark  v.  Holland,  33  N.  W.  350  (2  Am.  St. 
Eep.  230)  ;  Pillow  v.  Southwest  Virginia  Imp.  Co.,  23 
S.  E.  32  (53  Am.  St.  Eep.  804). 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON,  J. — This  is  an  action  brought  to  recover 
the  possession  of  certain  real  property  situate  in  the  city 
of  Spokane,  and  described  by  the  lower  court  in  its  find- 
ings of  fact  as  follows : 

"Parts  of  lot  four  (4)  and  five  (5)  in  block  twenty 
(20)  of  the  resurvey  and  addition  to  Spokane  Falls  (now 
city  of  Spokane),  state  of  Washington,  and  particularly 
described  as  follows,  to-wit:  Commencing  at  the  south- 
west comer  of  said  lot  five  (5),  running  thence  north  with 
the  west  line  of  said  lot  five,  sixty  (60)  feet,  thence  east 
ninety  and  twenty-three  one-hundredths  (90.23)  feet, 
thence  south  sixty  feet,  to  the  north  line  of  Sprague  street, 
thence  west  along  said  north  line  of  Sprague  street  ninety 
and  twenty-three  one-hundredths  (90.23)  feet  to  the  place 
of  banning." 

This  land,  along  with  other  lands,  was  patented  by  the 
government  of  the  United  States  to  James  N.  Glover  on 
April  5,  1878.     At  that  time  the  county  of  Spokane  had 
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not  been  organized,  but  formed  a  part  of  the  county  of 
Stevens,  the  county  seat  of  which  was  at  Colville,  now  the 
county  seat  of  Stevens  county,  as  at  present  organized. 
In  the  spring  of  1878  Glover  caused  a  part  of  the  lands 
included  within  his  patent  to  be  marked  out  on  the  ground 
into  lots  and  blocks,  and  a  plat  to  be  made  of  the  same, 
which  plat  he  left  with  one  Rymer,  a  surveyor,  with  in- 
structions to  forward  it  to  Colville  for  the  purpose  of  hav- 
ing it  placed  of  record.  This  plat  was  never  recorded ;  a 
fact  unknown  to  Glover  until  some  time  afterwards,  who 
proceeded  to  sell  and  convey  certain  of  the  lots  and  blocks 
so  platted,  describing  them  in  accordance  with  the  numbers 
of  the  unrecorded  plat.  In  September,  1879,  Glover  con- 
veyed to  one  A.  M.  Cannon  and  one  J.  J.  Browne  each  an 
undivided  one-fourth  interest  in  his  original  land  claim, 
reserving  certain  parts  thereof  described  by  metes  and 
bounds,  and  certain  other  parts  described  by  number  ac- 
cording to  the  unrecorded  plat.  After  the  discovery  that 
the  original  plat  had  not  been  recorded.  Glover,  Cannon, 
and  Browne  caused  the  town-site  to  be  resurveyed,  and  a 
plat  thereof  to  be  made  and  recorded  under  the  title  of 
"Resurvey  and  Addition  to  Spokane  Falls,  Spokane 
County,  Washington  Territory,"  properly  dedicating  the 
streets  and  alleys  thereon  to  the  .public  use.  This  resurvey 
and  addition  followed  very  closely  the  original  survey; 
the  lots  and  blocks  upon  the  old  plat  being  numbered  the 
same  and  being  of  the  same  size  as  the  original  plat,  save 
that  along  the  south  boundary  a  strip  was  cut  off  the  tier 
of  lots  for  the  purpose  of  forming  a  street,  called  "Sprague 
Avenue"  in  the  plat  of  the  resurvey.  In  this  resurvey  a 
discrepancy  in  the  measurement  was  discovered.  It  was 
found  that  the  blocks  and  lots  were  slightly  larger  than  the 
original  measurement  made  them. 

As  originally  conveyed,  the  tract  in  dispute  formed 
three  several  parcels,  which  counsel  have  designated  as 
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tracts  "A,"  "B/'  and  "C,"  for  convenience  of  reference. 
Briefly,  tract  A  is  the  north 'half  of  the  south  sixty  feet  of 
lot  five,  tract  B  is  the  south  half  of  the  south  sixty  feet  of 
lot  five,  and  tract  C  is  the  south  sixty  feet  of  the  west  half 
of  lot  four ;  their  relative  locations  being  shown  upon  the 
following  diagram : 

N 


H 
O 
W 
A 
B 
D 

S 
T 
B 
E 
E 
T 


BIVEBSIDE  AVENUE. 

Lot  5. 

WHLot4. 

BLOCK  20. 

E 

Besurvey  and  Addition 
to  Spokane  Falls. 

A 

0 

B 

s 

8PBAGUE  AVENUE. 


C.  W.  Carson,  the  guardian  of  the  minor  respondents, 
is  shown  bv  the  record  to  have  been  married  four  times. 
His  first  wife  was  Mary  Pelham,  whom  he  married  in 
1881,  but  as  the  title  to  no  part  of  the  property  is  affected 
by  this  marriage  the  record  is  silent  as  to  any  other  fact 
concerning  her.  His  second  wife,  Matilda  Lind,  he  mar- 
ried November  17,  1883 ;  she  died  without  issue  in  Feb- 
ruary, 1884,  leaving  as  her  sole  heirs  her  husband,  C.  W. 
Carson,  and  her  father  and  mother,  Carl  and  Charlotta 
Peterson.    On  September  14,  1884,  he  married  Alice  Pel- 
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ham,  with  whom  he  lived  imtil  her  death  on  March  10, 
1889.  To  this  marriage  were  bom  two  children,  Hazel 
Bellam  Carson  and  Roy  Edward  Carson,  the  minor  re- 
spondents in  this  action.  After  the  death  of  Alice,  and 
prior  to  December  9,  1889,  he  married  his  present  wife, 
Mary.  On  May  4,  1878,  subsequent  to  the  making  of  the 
original  plat,  but  priofr  to  the  time  of  the  resurvey.  Glover 
and  wife  conveyed  to  one  F.  H.  Cook  tracts  A  and  B,  with 
the  balance  of  lot  five,  describing  the  land  as  follows: 
"Lot  five  (5),  block  twenty  (20),  situated  in  Spokane 
Falls,  Stevens  Co.,  Wash.  Ty.,  Township  Twenty-five, 
(25),  North  Eange  forty-three  (43)  East.''  Cook  and 
wife  on  December  15,  1883,  subsequent  to  the  recording 
of  the  plat  of  the  resurvey  and  addition,  conveyed  tract  A 
to  one  E.  H.  Boyer,  describing  it  by  metes  and  bounds; 
using,  however,  the  numbers  of  the  lot  and  block  to  deter- 
mine the  initial  point.  Boyer  conveyed  the  tract  to  C.  W. 
Carson  on  September  29,  1886,  at  which  time  the  marriage 
relation  existed  between  Carson  and  his  third  wife,  Alice. 
On  September  3,  1889,  after  the  death  of  Alice,  Glover 
made  a  quit  claim  deed  of  tract  A  to  C.  W.  Carson ;  and 
on  March  1,  1893,  Carson  and  his  present  wife,  Mary, 
conveyed  the  tract  by  warranty  deed  to  the  defendants 
Ostroski,  Breslauer,  and  Wise,  who  now  claim  to  own 
the  same. 

Tract  B  was  conveyed  from  Glover  to  Cook  by  the  deed 
of  May  4,  1878,  and  from  Cook  to  H.  P.  Reeves  on  Octo- 
ber 6,  1883,  and  from  Beeves  to  C.  W.  Carson  November 
5,  1883.  On  November  17,  1883,  Carson  deeded  this 
tract  to  Matilda  Lind  as  a  wedding  present,  marrying  her 
on  the  same  day.  On  the  death  of  Matilda  the  land  de- 
scended, one  half  to  C.  W.  Carson  and  the  other  half  to 
Carl  and  Charlotta  Peterson.  The  Petersons  conveyed 
their  interests  to  C.  W.  Carson  by  deed  dated  October  25, 
1889,  about  seven  months  after  the  death  of  Alice.     This 
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tract  was  included  in  the  quit  claim  deed  from  Glover  to 
Carson  of  September  3,  1889,  and  was  conveyed  with 
tract  A  to  Ostroski,  Breslauer,  and  Wise  by  the  deed  of 
May  1,  1893.  It  was  further  shown  that,  during  the  life- 
time of  Alice,  Carson  entered  into  a  verbal  contract  for 
the  purchase  of  the  interests  of  the  father  and  mother  of 
his  wife  Matilda  in  tract  B,  on  which  he  paid  $1,000,  and 
gave  a  mortgage  to  one  W.  C.  Jones,  the  attorney  repre- 
senting the  Petersons,  for  $4,000  more,  to  seculre  the 
balance  of  the  purchase  price.  This  mortgage  was  placed 
of  record,  though  canceled  thereon  long  prior  to  the  time 
the  appellants  purchased  the  property.  Carson  testifies 
that  at  the  time  the  mortgage  was  given  a  deed  to  that 
tract  of  land  had  been  made  from  the  Petersons  to  him, 
which,  being  defectively  executed,  was  not  accepted,  but 
was  returned  to  the  Petersons,  who  were  then  somewhere 
in  Sweden,  and  that  the  deed  received  after  Alice's  death 
was  intended  to  correct  the  defective  execution  of  the 
former  one;  that  he  subsequently  paid  the  balance  of  tVp 
purchase  price  represented  by  the  mortgage,  but  paid  it 
out  of  the  moneys  earned  while  his  wife  Alice  was  alive, 
and  which  was  the  common  property  of  himself  and  the 
minor  respondents  in  this  action. 

Tract  C  was  adjudged  by  the  lower  court  to  be  the  prop- 
erty of  the  defendants  Ostroski,  Breslauer,  and  Wise,  and, 
as  no  appeal  is  taken  from  that  part  of  the  judgment,  it 
requires  no  further  consideration. 

It  is  conceded  here,  and  was  found  by  the  court  below, 
that  Ostroski,  Breslauer,  and  Wise,  at  the  time  they  pur- 
chased the  property,  had  no  actual  notice  that  the  plaintiffs 
in  this  action,  or  either  of  them,  had,  or  claimed  to  have, 
any  right,  title,  interest  or  estate  in  the  property  in  ques- 
tion, or  notice  of  any  Mud  further  than  is  imparted  by  the 
records. 

The  cause  was  tried  in  the  lower  court  without  the  inter- 
vention of  a  jury;  and  on  Jime  4,  1898,  the  court  entered 
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judgment  adjudging  the  defendants  Ostroski,  Breslauer, 
and  Wise  the  owners  of  the  entire  tract  C,  of  an  undivided 
three-fourths  of  tract  B,  and  of  an  undivided  one-haK  of 
tract  A,  and  adjudged  the  minor  respondents  to  be  the 
owners  of  the  balance.  From  that  portion  of  the  judg- 
ment adjudging  the  minors  to  be  the  owners  of  a  part  of 
the  property,  this  appeal  is  taken. 

1.  In  deraigning  the  title  to  tract  A,  the  lower  court 
found  that  the  deed  from  Glover  and  wife  to  Cook  con- 
veyed to  Cook  the  title  of  the  Glovers ;  that  the  subsequent 
deeds  from  Cook  to  Boyer  and  from  Boyer  to  Carson,  con- 
veyed such  title  to  Carson;  that,  Carson  having  acquired 
the  title  during  his  marriage  with  Alice,  the  property  on 
Alice's  death  descended  one  half  to  Carson  and  the  other 
half  to  their  minor  children,  Hazel  Bellam  Carson  and 
Koy  Edward  Carson ;  and  that  this  title  was  not  divested 
by  the  subsequent  deed  of  May  1,  1893,  from  Carson  and 
his  wife  Mary  to  the  appellants  Ostroski,  Breslauer,  and 
Wise.  The  appellants,  on  the  other  hand,  contend  for  the 
other  line  of  title,  viz.,  the  quit  claim  deed  from  Glover 
to  Carson  of  September  2,  1889,  which  was  executed 
nearly  six  months  after  the  death  of  Alice,  and  the  deed 
from  Carson  to  them  of  May  1,  1893,  ignoring  the  con- 
veyances through  which  the  court  traced  the  title  to  the 
Carsons  prior  to  Alice's  death.  They  contend  that,  inas- 
much as  they  had  no  actual  notice  of  any  claim  or  right 
possessed  by  these  minors  in  this  property,  they  cannot  be 
subjected  to  such  rights,  because  these  deeds  were  insuf- 
ficient to  furnish  them  with  constructive  notice.  The 
argument  is  that  the  deeds  are  void  for  uncertainty  in 
description. 

To  render  a  deed  void  for  uncertain  description,  there 
must  be  either  a  fatal  infirmity  in  the  description,  appear- 
ing on  the  face  of  the  instrument,  or  an  inability  to  apply 
the  given  description  to  any  particular  property.     When 
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the  objection  to  the  description  is  made  upon  the  first 
ground,  its  sufficiency  is  determined  by  an  inspection  of 
the  deed  itself,  without  ulterior  inquiry.  But,  before  a 
deed  will  be  declared  void  for  the  latter  reason,  all  sources 
of  inquiry  which  the  description  itself  and  the  circum- 
stances surrounding  the  parties  and  the  conditions  exist- 
ing at  the  time  of  its  execution  naturally  suggest  must  be 
exhausted  in  a  vain  effort  to  locate  the  property.  Parties 
making  a  conveyance  are  presumed  to  make  it  with  refer- 
ence to  the  state  or  condition  of  the  premises  at  the  time, 
and,  if  the  description  be  sufficient  when  made,  no  subse- 
quent changes  in  conditions  can  make  it  invalid.  Hence, 
when  an  intending  purchaser  searches  the  records  to  ascer- 
tain the  state  of  the  title,  and  finds  a  deed  of  record,  good 
on  its  face,  made  by  a  common  grantor,  he  cannot  with 
impunity  ignore  it  simply  because  he  fails  to  find  of  record 
any  property  to  which  the  given  description  is  applicable, 
but  must  inquire  outside  of  the  record  whether  or  not  there 
was  at  the  time  the  deed  was  made  property  to  which  the 
description  can  be  applied,  and  whether  the  deed  conflicts 
with  the  title  to  the  property  he  intends  purchasing.  Tf 
he  fails  to  so  inquire,  and  such  deed  afterward  proves  to 
affect  property  he  has  purchased,  he  must  be  held  to  have 
purchased  with  constructive  notice.  In  Rucher  v.  Steel- 
man,  73  Tnd.  396,  it  is  said : 

"  It  is  not  the  office  of  a  description  to  identify  the 
premises,  but  to  furnish  the  means  by  which  they  can  be 
identified." 

In  Ames  v.  Lowry,  30  Minn.  283  (15  N.  W.  247),  it 
is  said: 

"Parol  evidence  is,  and  must  of  necessity  be,  always 
admissible  to  identify  the  property  described  in  and  con- 
veyed by  a  deed,  to  ascertain  to  what  property  the  particu- 
lars of  description  in  the  deed  apply.  For  this  purpose,  as 
against  a  subsequent  purchaser  from  the  same  grantor,  any 
fact  going  to  show  the  identity  may  be  shown,  if  the  record 
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of  the  deed  be  constructive  notice  of  such  fact  The  record 
is  constructive  notice  of  any  fact  as  to  which  it  puts  a  party 
examining  the  state  of  the  title  upon  inquiry,  suggests  the 
line  of  inquiry,  and  the  existence  of  which  will  probably 
be  ascertained  by  diligently  following  such  inquiry." 

In  Wiley  v.  Lovely,  46  Mich.  83  (8  K  W.  716),  the 
description  was, 

"All  that  certain  piece  or  parcel  of  land  lying  and  being 
in  the  village  of  Fowlerville,  county  of  Livingston  and 
state  of  Michigan,  and  more  particularly  known  and  de- 
scribed as  follows,  to-wit :  village  lot  number  seventy-seven 
(77)  of  the  original  plat  of  the  village  of  Fowlerville,  as 
duly  laid  out,  platted,  and  recorded  in  the  office  of  the 
register  of  deeds  for  said  county  of  Livingston." 

The  first  plat  of  the  village,  which  was  of  record,  only 
designated  twenty-nine  lots,  marked  from  one  to  twenty- 
nine,  and  contained  no  lot  numbered  seventy-seven. 
Another  plat  was  found  in  the  record,  but  it  was  not  so 
executed  as  to  entitle  it  to  be  recorded.  This  plat  con- 
tained the  lot  designated  as  seventy-seven,  but  the  raster, 
in  transcribing  it,  marked  it  by  mistake  as  seventy-eight, 
and  hence  his  copy  represented  two  adjoining  lots  as 
respectively  lot  seventy-eight.  It  was  contended  that,  as 
the  lawful  record  contained  no  lot  seventy-seven,  the  prop- 
erty the  grantor  assumed  to  convey  never  had  any  exist- 
ence.   In  passing  upon  this  objection,  the  court  said: 

"  The  grant  was  not  impaired  by  the  omission  to  record 
the  plat,  and  it  was  competent  to  identify  the  parcel  by 
parol  evidence.  .  .  .  It  is  often  necessary  to  resort 
to  such  evidence  for  the  purpose  of  applying  the  deed  to 
the  subject-matter.  That  part  of  the  description  which 
speaks  of  the  registry  of  the  plat,  and  is  found  incorrect, 
may  be  rejected  without  any  detriment. 
Enough  is  left  to  satisfy  all  legal  requirements." 

In  Smiley  v.  Fries,  104  111.  416,  Scholfield,  J.,  says: 

"  This  court  has  ruled  that  any  description  by  which 

the  property  might  be  identified  by  a  competent  surveyor 


8ENGFELDEE  v.  HILL.  381 

July,  1899.]        Opinion  of  the  Court—  FiTLLERToir,  J. 

with  reasonable  certainty,  either  with  or  without  the  aid 
of  extrinsic  evidence,  is  sufficient." 

Hicklin  v.  McClear,  18  Ore.  126  (22  Pac.  1057),  was 
an  action  in  ejectment  to  recover  lots  1  and  2,  block  3,  of 
the  town  of  Brookland.  The  defendant  claimed  title  to 
the  premises  by  deed  through  mesne  conveyances  from  the 
donee  of  the  tract  of  the  United  States.  Certain  of  these 
conveyances  described  the  premises  as  lots  1  and  2  of  block 
3  in  the  tovm  of  "Brooklyn,"  and  the  records  did  not 
show  that  a  plat  of  any  such  tovm  had  been  filed  of  record. 
They  did,  however,  show  that  a  plat  of  the  town  of  "Brook- 
land"  had  been  filed  and  recorded.  In  that  action  it  was 
held  competent  to  show  by  parol  that  the  tovm  of  "Brook- 
land"  was  commonly  called  the  tovni  of  "Brooklyn." 
Thayeb,  C.  J.,  who  delivered  the  opinion  of  the  court, 
said: 

"  In  case  of  a  deed  to  real  property,  it  has  always  been 
competent  to  prove  the  facts  and  circumstances  surround- 
ing the  transaction,  in  order  to  ascertain  the  premises  in- 
tended to  be  conveyed.  The  evidence,  therefore,  as  to  what 
Tibbits  did  in  platting  the  town-site,  and  in  selling  lots 
therein,  of  there  being  two  plats,  and  of  their  similitude 
in  fact,  was  eminently  proper,  and  the  objections  thereto 
must  be  regarded  as  highly  technical.  Nor  did  it  matter 
anything  whether  such  plat  was  ever  acknowledged  or  filed 
for  record ;  its  contents  could  be  proved  by  parol  testimony 
in  event  of  its  loss  or  destruction." 

See,  also.  House  v.  Jackson,  24  Ore.  89  (32  Pac.  1027)  ; 
Kretschmer  v.  Hard,  18  Colo.  223  (32  Pac.  418)  ;  Blake 
V.  Doherty,  5  Wheat.  359;  Hardy  v.  Matthews,  38  Mo. 
121 ;  Cox  V.  Hart,  145  TJ.  S.  376  (12  Sup.  Ct.  962). 

Looking  to  the  face  of  the  deed  from  Glover  to  Cook, 
there  is  clearly  a  sufficient  description.  It  also  plainly  sug- 
gested the  inquiry  whether  or  not  at  the  time  it  was  made 
there  was  a  lot  and  block  situate  in  Spokane  Falls  to  which 
the  description  might  apply.    At  the  trial  evidence  of  such 
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fact  was  produced;  the  grantor  in  the  deed,  who,  it  ap- 
pears, has  continuously  resided  in  Spokane  since  the  con- 
veyance was  made,  testifying  clearly  and  unequivocally  to 
such  fact,  and  to  the  further  fact  that  it  was  the  same  lot 
and  block  designated  by  like  numbers  on  the  plat  which 
was  of  record  at  the  time  the  appellants  purchased.  Again, 
this  recorded  plat  suffs^ested  the  existence  of  a  previous 
survey.  It  was  called  the  "Resurvey  and  Addition"  to 
Spokane  Falls — a  name  clearly  pointing  to  the  fact  that 
there  had  been  a  previous  survey  and  marking  of  the  land 
covered  in  part  by  it.  The  subsequent  deeds,  from  Cook 
to  Boyer  and  from  Boyer  to  Carson,  were  directly  in  the 
line  of  title,  and  were  made  subsequent  to  the  plat  of  the 
resurvey.  The  first  of  these  deeds  refers  in  terms  to  the 
recorded  plat,  the  second  to  the  streets  as  named  upon  the 
recorded  plat,  and  both  describe  the  property  with  as  much 
certainty  as  the  quit  claim  deed  from  Glover  to  Carson, 
on  which  the  appellants  rely.  With  so  much  on  the  face 
of  the  record,  it  would  seem  that  the  appellants  could  not 
successfully  claim  to  be  purchasers  without  notice,  had 
they  made  inquiry  and  failed  to  discover  that  the  deed 
from  Glover  to  Cook  conveyed  the  property  which  they 
subsequently  purchased.  Much  less  can  they  so  claim 
where  the  record  fails  to  show,  as  in  the  present  case,  that 
any  inquiry  was  made  to  ascertain  the  facts. 

"  The  true  doctrine  on  this  subject  is  that,  where  a  pur- 
chaser has  knowledge  of  any  fact  sufficient  to  put  him  on 
inquiry  as  to  the  existence  of  some  right  or  title  in  conflict 
with  that  he  is  about  to  purchase,  he  is  presumed  either 
to  have  made  the  inquiry,  and  ascertained  the  extent  of 
such  prior  right,  or  to  have  been  guilty  of  a  degree  of  neg- 
ligence equally  fatal  to  his  claim  to  be  considered  as  a 
bona  fide  purchaser."  Williamson  v.  Brown,  15  N.  T. 
354. 

The  appellants  claim  protection  under  the  first  section 
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of  the  act  of  th^  legislature  of  March  9,  1891  (Session 
Laws  1891,  p.  368).    That  section  reads  as  follows: 

"  Whenever  any  person,  married  or  single,  having  in  his 
or  her  name  the  legal  title  of  record  to  any  real  estate, 
shall  sell  or  dispose  of  the  same  to  an  actual  bona  fide  pur- 
chaser, a  deed  of  such  real  estate  from  the  person  holding 
such  l^al  record  title  to  such  actual  bona  fide  purchaser 
shall  be  sufficient  to  convey  to,  and  vest  in,  such  purchaser 
the  full  legal  and  equitable  title  to  such  real  estate  free 
and  clear  of  any  and  all  claims  of  any  and  all  persons 
whatsoever,  not  appearing  of  record  in  the  auditor's  office 
of  the  county  in  which  such  real  estate  is  situated." 

Conceding  that  this  section  has  the  broad  effect  con- 
tended for  by  the  appellants,  it  would  still  be  insufficient 
to  protect  them  in  their  purchase  of  tract  A.  The  protec- 
tion is  granted  to  a  ^'bona  fide  purchaser,''  which  is  almost 
universally  construed  to  mean  a  purchaser  without  notice 
or  knowled^  of  an  outstanding  superior  title.  See  cases 
collected  in  Devlin  on  Deeds  (2d  ed.),  §  725.  Aside  from 
this,  an  examination  of  the  act  will  show  that  the  legis- 
lature intended  by  it  to  protect  bona  fide  purchasers  of 
community  property  only.  The  title  of  the  act  is,  "An 
act  to  protect  innocent  purchasers  of  community  real  prop- 
erty," which,  under  §  19  of  article  2  of  the  state  constitu- 
tion, is  too  narrow  to  include  within  the  terms  of  the  act 
property  held  by  a  title  other  than  that  specially  men- 
tioned. Howlett  V.  Cheetham,  17  Wash.  626  (50  Pac. 
522) ;  Anderson  v.  Whatcom  County,  15  Wash.  47  (45 
Pac.  665)  ;  State  v,  Halbert,  14  Wash.  306  (44  Pac.  538). 

We  conclude,  therefore,  that  as  to  tract  A  the  judgment 
of  the  lower  court  was  right. 

2.  As  to  tract  B,  we  think  the  lower  court  was  in  error. 
Carson  originally  acquired  this  tract  on  November  5, 1883, 
at  which  time  he  was  a  widower.  On  IS^ovember  17,  1883, 
as  before  stated,  he  gave  a  deed  of  the  tract  to  his  second 
wife,  Matilda  Lind,  as  a  wedding  present.     Matilda  died 
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without  issue  in  the  spring  of  1884.  The  properly,  being 
her  separate  property,  descended,  under  the  statutes,  one 
half  to  C.  W.  Carson,  and  one  half  to  her  father  and 
mother,  Carl  and  Charlotta  Peterson.  The  part  inherited 
by  Carson  became,  of  course,  his  separate  property.  The 
other  part  was  deeded  to  Carson  by  the  Petersons  October 
25,  1889,  seven  months  after  the  death  of  Carson's  third 
wife,  Alice,  the  mother  of  the  infant  respondents.  The 
judgment  of  the  court  was  based  upon  the  facts  herein- 
before recited,  that  Carson  during  the  lifetime  of  his  wife 
Alice  had  entered  into  a  contract  with  the  Petersons  for 
the  purchase  of  this  land,  and  had  paid  a  part  of  the  pur- 
chase price.  But  this  contract  could  at  most  give  to  C.  W. 
and  Alice  only  an  equitable  interest  in  the  lands,  which 
is  all  that  the  minors  would  take  as  heirs  of  their  mother. 
It  being  conceded  that  the  appellants  Ostroski,  Breslauer, 
and  Wise  at  the  time  of  their  purchase  had  no  actual  notice 
of  this  contract,  or  any  knowledge  as  to  the  manner  in 
which  it  was  acquired  by  Carson,  other  than  what  ap- 
peared on  the  records,  and  as  the  records  showed  the  legal 
title  to  have  been  acquired  by  Carson  after  the  death  of 
Alice,  they  were  entitled  to  rely  upon  that  record,  and  took 
the  title  free  from  the  equitable  interest  that  the  minor 
plaintiffs  had  as  heirs  of  their  mother.  At  common  law 
an  action  of  ejectment  would  not  lie  upoxi  an  equitable 
title.  While  this  has  been  modified  by  statute  to  the  effect 
that  either  party  to  the  action  may  now  set  up  the  nature 
of  his  estate,  whether  legal  or  equitable,  and  that  the 
superior  title,  whether  legal  or  equitable,  will  prevail,  it 
has  never  been  held  that  an  equitable  title,  of  which  a  pur- 
chaser had  no  notice,  would  be  allowed  to  prevail  over  a 
valid  legal  title  purchased  by  him.  This  doctrine  is  clearly 
stated  by  Mr.  Pomeroy  in  his  work  on  Equity  Jurispru- 
dence.   He  says : 

"Section  739.     In  applying  the  doctrine  of  hona  fide 
purchase — and  this  is  the  very  essence  of  the  doctrine — 
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equity  does  not  intend  to  pass  upon  and  decide  the  merits 
of  the  two  litigant  parties ;  it  does  not  decide  that  the  title 
of  the  defendant  is  valid,  and  therefore  intrinsically  the 
better  and  superior  to  that  of  the  plaintiff.  On  the  con- 
trary, the  protection  given  by  way  of  defense  theoretically 
assumes  that  the  title  of  the  purchaser  is  really  defective 
as  against  that  of  his  opponent ;  at  all  events,  the  court  of 
equity  wholly  ignores  the  question  of  validity,  declines  to 
examine  into  the  intrinsic  merits  of  the  two  claims,  and 
bases  its  action  upon  entirely  different  considerations.  If 
a  plaintiff,  holding  some  equitable  interest  of  right,  sues  to 
enforce  it  against  a  defendant  who  has  in  good  faith  ob- 
tained the  legal  estate,  the  court  simply  refuses  to  inter- 
fere and  do  an  unconscientious  act  by  depriving  him  of  the 
advantage  accompanying  such  an  innocent  acquisition  of 
the  legal  title.  On  the  other  hand,  if  the  plaintiff  is  the 
legal  owner,  and  sues  to  obtain  some  equitable  relief 
against  a  defendant  who  is  the  innocent  holder  of  some 
equitable  estate  or  interest,  the  court  in  like  manner  simply 
refuses  to  do  an  unconscientious  act  by  giving  any  aid  to 
the  plaintiff,  but,  without  at  all  deciding  or  even  examin- 
ing the  intrinsic  merits  of  their  claims,  leaves  him  to  what- 
ever rights  would  be  recognized  and  whatever  reliefs 
granted  by  a  court  of  law.  It  is  thus  seen  that  the  doctrine 
of  bona  fide  purchaser  as  administered  by  equity  is  not  in 
any  sense  a  rule  of  property.      .      .      .  " 

"  Section  740.  Such  being  the  rationale  of  the  doctrine, 
it  remains  to  consider  the  general  extent  and  limits  of  its 
operation ;  and  this  chiefly  involves  the  question.  To  what 
kinds  of  estates  held  by  the  bona  fide  purchaser  will  it  be 
applied?  It  has  never  been  doubted  that  the  protection 
will  be  extended  to  the  defendant  in  a  suit  brought  by  the 
holder  of  a  prior  equitable  estate  or  interest  against  the 
subsequent  bona  fide  purchaser  of  a  l^al  estate,  who  ac- 
quired such  estate  at  the  time  of  and  by  means  of  his 
original  purchase.      .      .      .  " 

"  Section  767.  In  the  first  place,  it  is  the  very  central 
portion  of  the  doctrine,  to  which  all  others  have  been  ad- 
ditions, that  where  the  defendant  acquired  the  legal  estate 

26—21  WABR. 
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at  the  time  and  as  a  part  of  his  original  purchase,  the  fact 
of  his  purchase  having  been  bona  fide  for  value  and  with- 
out notice  is  a  perfect  defense  in  equity  to  any  suit  brought 
by  the  holder  of  a  prior  equitable  estate,  lien,  encumbrance, 
or  other  interest,  seeking  either  to  establish  and  enforce 
his  equitable  estate,  lien,  or  interest,  or  to  obtain  any  other 
relief  with  respect  thereto  which  can  be  given  by  a  court 
of  equity.      .      .      .  *^ 

It  is  contended  by  counsel  for  the  minor  respondents 
that  the  mortgage  made  by  C.  W.  and  Alice  Carson  to 
W.  C.  Jones  was  sufficient  to  put  a  purchaser  from  Carson 
on  his  inquiry  as  to  what  interest  C.  W.  Carson  and  Alice 
Carson  had  in  the  property  at  the  time  the  mortgage  was 
given ;  and,  if  the  appellants  had  so  inquired,  it  is  argued, 
they  would  have  discovered  this  contract  of  purchase.  As 
before  stated,  this  mortgage  was  canceled  shortly  after 
Carson  received  a  deed  to  the  property,  and,  had  it  been 
made  directly  to  the  Petersons,  it  may  be  doubted  whether 
it  would  amount  to  constructive  notice  after  its  cancella- 
tion of  record.  But  the  mortgage  was  not  made  to  the 
Petersons ;  the  payee  was  W.  C.  Jones,  an  absolute  stran- 
ger to  the  title.  Neither  did  the  mortgage  recite  that  it 
was  given  for  the  purchase  price  of  any  part  of  the  land, 
or  purport  to  be  anything  more  than  security  for  a  debt 
owing  from  the  Carsons  to  W.  C.  Jones.  Such  a  mortgage 
cannot  be  constructive  notice  of  the  fact  that  C.  W.  and 
Alice  Carson  had  entered  into  a  contract  for  the  purchase 
of  an  undivided  one-half  interest  in  the  land  covered  by 
the  mortgage  from  Carl  and  Charlotta  Peterson.  To  so 
hold  is  to  carry  the  doctrine  of  constructive  notice  beyond 
all  reasonable  limits. 

8.  By  way  of  further  and  separate  answer,  the  appel- 
lants allege  that  C.  W.  Carson,  in  order  to  improve  the 
property  in  dispute  and  make  it  income  bearing,  and  in 
good  faith  believing  himself  to  be  the  owner  in  fee  simple 
of  said  property,  erected  a  building  upon  the  same  at  a 
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cost  of  $60,000 ;  that,  in  order  to  obtain  money  for  auch 
purpoBC,  he  was  obliged  to  borrow,  and  did  borrow,  the 
sum  of  $36,000,  on  December  9,  1889,  and  gave  as  secur- 
ity therefor  his  own  promissory  notes  and  a  mortgage  upon 
all  of  said  real  estate ;  that  said  mortgage  was  a  lien  upon 
the  property  at  the  time  the  defendants  Ostroski,  Bres- 
lauer,  and  Wise  purchased  the  same,  and  that  they  as- 
sumed said  mortgage  as  a  part  of  the  purchase  price ;  that 
they  afterwards  paid  said  mortgage  by  paying  $6,000  in 
cash  directly  from  their  own  funds  and  borrowing  $30,000 
from  The  Spokane  Eastern  &  Trust  Company,  giving  their 
mortgage  to  secure  the  same  upon  the  entire  tract;  that 
The  Spokane  Eastern  &  Trust  Company  afterwards  as- 
signed said  mortgage  to  the  Traveller's  Insurance  Com- 
pany, who  now  own  the  same;  and  that  said  mortgage  is 
unpaid  and  uncanceled.  They  further  allege  that  the 
building  so  erected  was  a  substantial  betterment  of  the 
property,  and  the  only  thing  that  makes  it  income  bear- 
ing; that  the  interest  of  the  minors  was  acquired  prior  to 
the  erection  of  said  building  and  while  the  land  was  un- 
improved, and,  if  for  any  reason  whatever  the  court  should 
hold  that  the  minors  have  any  interest  in  said  property, 
that  said  interest  ought  in  equity  to  be  subjected  to  a  lien 
for  the  amount  of  moneys  expended  in  the  erection  of  said 
building.  They  also  allege  that  they  have  paid  taxes  upon 
said  property  in  certain  sums,  and  that  this,  also,  ought 
to  be  declared  a  lien,  and  the  property  ordered  sold  for  the 
purpose  of  paying  such  lien,  inasmuch  as  it  cannot  now  be 
partitioned;  and  they  ask  that  the  court  adjudge  accord- 
ingly. The  lower  court  refused  to  allow  for  the  improve- 
ments further  than  to  offset  the  same  against  any  damages 
the  respondents  might  be  entitled  to  by  reason  of  having 
been  ousted  from  possession  of  their  interest  in  the  prop- 
erty, but  allowed  the  appellants  a  lien  for  the  proportion- 
ate share  of  taxes  that  ought  to  have  been  paid  by  the 
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minor  respondents,  and  which  were  paid  by  appellants 
during  the  time  they  had  possession  of  the  property.  To 
that  part  of  the  judgment  refusing  to  make  a  proportionate 
share  of  the  value  of  the  improvements  a  charge  upon  the 
part  adjudged  to  belong  to  the  minors,  the  appellants  ex- 
cepted, and  assign  it  as  error  here. 

In  ejectment  at  common  law  no  allowance  could  be  made 
for  permanent  improvements  put  upon  the  land  by  a  per- 
son while  in  the  wrongful  possession  of  the  same ;  though 
in  the  consequential  action  of  trespass  for  mesne  profits, 
permanent  improvements  were  generally  allowed  to  be 
shown  in  mitigation  of  damages.  The  inequity  of  the  rule,, 
as  applied  to  all  cases,  has  always  been  felt  by  the  courts, 
and  in  some  cases  it  has  not  been  followed.  For  example, 
Mr.  Justice  Stoby,  in  Bright  v.  Boyd,  1  Story,  478,  2 
Story,  605,  held  the  broad  doctrine,  that 

"A  bona  fide  purchaser  for  a  valuable  consideration,, 
without  notice  of  any  defect  in  his  title,  who  makes  im- 
provements and  meliorations  upon  the  estate,  has  a  lien 
or  charge  thereupon  for  the  increased  value  which  is 
thereby  given  to  the  estate  beyond  its  value  without  them, 
and  a  court  of  equity  will  enforce  the  lien  or  charge  against 
the  true  owner,  who  recovers  the  estate  in  a  suit  at  law 
against  the  purchaser." 

See,  also,  Blodgett  v.  Eiti,  29  Wis.  169. 

An  examination  of  this  class  of  cases,  however,  will 
show  that  they  usually  contained  other  equitable  features,, 
which  in  themselves  must  have  strongly  influenced  the 
decision.  Generally  the  courts  have  not  gone  so  far.  The 
true  rule,  we  think,  is  stated  by  Mr.  Sutherland  (Suther- 
land on  Damages,  2d  ed.,  §  999),  where  he  says: 

"  The  owner  is  not  compelled  to  pay  for  improvement* 
as  a  condition  on  which  he  may  regain  possession  of  his 
property.  The  improvements  when  annexed  to  the  land 
become  part  of  the  freehold.  But  a  hona  fide  occupant  is 
entitled  to  have  them  taken  into  account  in  ascertaining- 
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whether  the  owner  has  sustained  damages  or  not,  both  in 
the  case  where  such  improvements  were  made  by  him  and 
where  they  were  made  by  one  whose  title  he  has  purchased. 
In  such  case  the  defendant  should  be  allowed  the  value  of 
lasting  and  valuable  improvements  reasonably  necessary 
for  the  enjoyment  of  the  premises,  made  in  good  faith, 
that  is,  in  belief  of  his  title  and  without  notice  of  the  real 
owner's  claim  to  the  extent  of  the  rents  and  profits  due  to 
such  owner.  .  .  .  The  compensation  allowed  at 
common  law  for  improvements  was  a  mere  equitable  de- 
fense in  mitigation  of  damages.  Now  very  generally  this 
defense,  or  the  right  of  a  bona  fide  occupant  to  compensa- 
tion for  improvements,  is  defined  and  regulated  by  stat- 
ute; and  where  it  is  so  defined  and  regulated  the  party 
claiming  such  compensation  must  bring:  himself  within  the 
statute.  It  is  not  the  policy  of  these  statutes  that  the 
owner  of  property  shall  be  improved  out  of  his  title  by 
volunteers  or  wrong-doers.  Hence,  such  statutes,  being 
in  derogation  of  the  common  law,  are  strictly  construed, 
and  allow  a  recovery  for  improvements  *only  in  excess  of 
the  clear  annual  value  of  the  premises  during  the  time  the 
occupant  was  in  possession  (exclusive  of  the  use  by  the 
tenant  of  the  improvements  thereon  made  by  himself  or 
those  under  whom  he  claims),  and  only  to  the  extent  and 
upon  clear  and  full  proof  of  the  amount  to  which  the  value 
of  the  premises  is  actually  increased  thereby  at  the  time 
of  the  assessment.' " 

Such,  also,  is  the  rule  of  our  statute.  Section  5511, 
Bal.  Code,  provides : 

"  The  plaintiff  shall  only  be  entitled  to  recover  damages 
for  withholding  the  property  for  the  term  of  six  years  next 
preceding  the  commencement  of  the  action,  and  for  any 
period  that  may  elapse  from  such  commencement  to  the 
time  of  giving  a  verdict  therein,  exclusive  of  the  use  of 
permanent  improvements  made  by  the  defendant.  When 
permanent  improvements  have  been  made  upon  the  prop- 
erty by  the  defendant,  or  those  under  whom  he  claims 
holding  under  color  of  title  adversely  to  the  claim  of  the 
plaintiff,  in  good  faith,  the  value  thereof  at  the  time  of 
trial  shall  be  allowed  as  a  set-off  against  such  damages." 
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In  Mclnemey  v.  Beck,  10  Wash.  515  (39  Pac.  130), 
we  held  that  this  section  only  permitted  the  value  of  the 
improvements  to  be  set-off  as  against  damages  for  deten- 
tion, and  such  seems  to  ns  now  to  be  its  proper  construc- 
tion. The  case  of  Leake  v.  Hayes,  13  Wash.  214  (43  Pac- 
48,  52  Am.  St.  Eep.  34),  may  seem  at  first  glance  to  be  in 
contravention  of  this  principle,  but  a  more  careful  reading 
of  the  case  wiU  show  that  the  court  did  not  intend  to  depart 
from  the  rule  announced  in  the  case  last  cited. 

4.  The  appellants  also  complain  in  their  argument  that 
the  lower  court  refused  to  direct  a  partition  of  the  lands ; 
and  they  ask  this  court,  in  case  we  should  decide  that  the 
infant  heirs  have  any  interest  in  any  part  of  the  property, 
to  direct  a  judgment  of  partition,  or  rather  a  sale  of  the 
premises,  inasmuch  as  the  lower  court  found  that  the 
premises  in  their  present  condition  could  not  be  divided. 
But  this  seems  not  to  have  been  included  in  the  assign- 
ments of  error,  and,  under  the  authority  of  Haugh  v.  Ta- 
coma,  12  Wash.  386  (41  Pac.  173),  and  Doran  v,  Brovm, 
16  Wash.  703  (48  Pac  251),  cannot  be  considered  here. 

The  cause  will  be  remanded  to  the  court  below,  with 
instructions  to  modify  its  judgment  by  adjudging  that 
neither  of  the  respondents  is  the  owner  of,  or  entitled  to 
the  possession  of,  any  part  of  tract  B,  and  that  the  appel- 
lants Ostroski,  Breslau«r,  and  Wise  are  the  owners  in  fee 
simple  and  entitled  to  the  possession  of  the  whole  thereof, 
modifying  the  remainder  of  the  judgment  to  conform 
therewith.  In  other  respects  the  judgment  will  be  af- 
firmed. 

Gordon,  C.  J.,  and  Eeavis,  Anders  and  Dunbar,  JJ., 
concur. 
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The  State  of  Washington^  on  the  Relation  of  Oeorge 
M.  Hellar.  v.  C.  W.  Young,  as  State  Treasurer. 

CONSTITUTIONAL  LAW — ^INVESTMENT  OF  PEBMANSNT  SCHOOL  FUND. 

Warrants  drawn  by  the  auditor  upon  the  general  fund  of  the 
state  do  not  constitute  bonds,  in  which  the  permanent  school  fund 
may  be  invested,  within  the  meaning  of  8  6,  art.  16,  of  the  consti- 
tution, which  provides  that  "none  of  the  permanent  school  fund 
shall  ever  be  loaned  to  private  persons  or  corporations,  but  it  may 
be  invested  in  national,  state,  county  or  municipal  bonds;"  hence. 
Laws  1899,  p.  53,  authorizing  the  investment  of  the  permanent 
school  fund  in  state  warrants,  is  unconstitutional. 

MANDAMUS  —  TO    STATE    TREASURES  —  OOMPELLINO    INDORSEMENT    OF 
STATE  WARRANTS. 

It  being  a  duty  imposed  upon  the  state  treasurer  by  law  to 
indorse  all  state  warrants  "not  paid  for  want  of  funds,"  when 
there  is  no  money  in  the  treasury  applicable  to  their  payment, 
mandamus  will  issue  at  the  suit  of  a  private  person  to  compel 
performance  of  that  duty,  where  he  is  the  holder  of  a  state  war- 
rant, which  the  treasurer  has  refused  to  so  indorse. 

Original  Application  for  Mandamus. 

0.  G.  Ellis  and  W.  H.  Pratt,  for  relator. 
Thomas  M.  Vance,  Assistant  Attorney  General,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

GloRDON,  C.  J. — The  relator  is  the  holder  of  a  warrant 
drawn  by  the  auditor  of  the  state  upon  the  state's  general 
fund.  The  object  of  this  proceeding  is  to  compel  the 
treasurer  to  make  the  indorsement  which  the  law  requires 
the  treasurer  to  make  whenever  a  warrant  is  presented  to 
him  and  he  has  not  sufficient  funds  with  which  to  meet  it. 
The  affidavit  in  the  present  case  shows  that  there  was  no 
money  in  the  general  fund  legally  available  for  the  pay- 
ment of  the  relator's  warrant,  but  that,  claiming  to  act 


392  STATE,  EX  REL.  HELLAR,  ▼.  YOUNG. 

Opinion  of  the  Ooart — Gordon,  G.  J.         [21  Wash. 

under  authority  of  ch.  41,  Session  Laws  1899,  p.  53,  the 
respondent  proposed  to  pay  the  warrant  from  moneys  be- 
longing to  the  permanent  school  fund  of  the  state,  and  the 
case  presents  for  determination  the  constitutionality  of 
that  enactment.  Section  5,  art.  16,  of  the  constitution  of 
this  state  is  as  follows: 

"  None  of  the  permanent  school  fund  shall  ever  be 
loaned  to  private  persons  or  corporations,  but  it  may  be 
invested  in  national,  state,  county  or  municipal  bonds." 

The  first  and  main  question  to  be  determined  is,  are 
warrants  of  the  character  herein  referred  to  bonds,  within 
the  meaning  of  this  provision  of  the  constitution  ?  Neces- 
sarily, it  follows  that,  if  the  permanent  school  fund  of  the 
state,  which  was  intended  to  be  kept  secure  at  all  times, 
can  be  invested  in  state  warrants,  then  it  can,  upon  equal 
authority,  be  invested  in  county,  city,  or  school  warrants. 
It  cannot  be  held  that  the  l^slature  can  authorize  the 
investment  of  the  permanent  school  fund  in  the  general 
warrants  of  the  state  without  going  further  and  holding 
that  it  may  also  authorize  the  investment  of  the  same 
funds  in  town,  city,  county  or  school  warrants.  Neither 
in  legal  strictness  nor  in  the  common  acceptation  of  the 
term  can  a  warrant  be  considered  a  bond. 

This  is  the  main  question,  and  the  only  substantial  ques- 
tion which  the  record  in  the  case  presents.  A  minor  one 
is  that  the  relator  has  no  standing  in  the  case  and  lacks 
capacity  to  wage  the  litigation.  The  argument  in  support 
of  this  proposition  is  that,  if  the  proper  law  officers  of  the 
state  refuse  to  interfere,  the  relator,  who  is  a  private  citi- 
zen, and  a  mere  creditor,  is  bound  to  be  satisfied  with  any 
money  he  may  get  in  exchange  for  the  paper  of  the  state 
which  he  holds.  But  the  permanent  school  fund  of  this 
state  must  be  regarded  as  a  trust  fund.  It  has  been  made 
such  by  the  constitution,  and  we  see  no  reason  why  the 
principle  which  permits  trust  funds  to  be  followed  into  the 
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hands  of  any  one  illegally  receiving  them  is  not  applica- 
ble to  the  present  case.  The  general  rule  is  that  one  who 
receives  from  a  trustee  payment  in  trust  funds  not  legally 
available  or  applicable  to  that  payment,  can  be  made  to 
restore  the  amount  so  received.  The  purpose  of  §  5,  art. 
9,  of  the  constitution,  providing  that  "All  losses  to  the 
permanent  common  school  or  any  other  state  educational 
fund  which  shall  be  occasioned  by  defalcation,  mismanage- 
ment or  fraud  of  the  agents  or  officers  controlling  or  man- 
aging the  same  shall  be  audited  by  the  proper  authorities 
of  the  state,"  and  "The  amount  so  audited  shall  be  a  per- 
manent funded  debt  against  the  state  in  favor  of  the  par- 
ticular fund  sustaining  such  loss,"  etc.,  was  not  to  render 
the  fund  less,  but  more,  secure.  Its  purpose  was  not  to 
relieve  one  from  the  liability  of  restoring  what  he  had 
illegally  obtained,  but  to  make  the  state  a  guarantor  as 
against  the  acts  of  its  officers  as  mentioned  in  this  section. 
We  do  not  think  that  the  relator  could,  for  a  moment,  be 
permitted  to  urge  this  provision  of  the  constitution  if 
called  upon  to  restore  trust  funds  illegally  received.  If 
this  position  is  correct,  then  he  has  such  an  interest  in  the 
present  proceeding  as  will  enable  him  to  maintain  it  and 
to  compel  the  performance  of  a  duty  which  the  respondent 
in  the  present  instance  owes  to  him,  as  distinguished  from 
that  owing  to  the  public  at  large.  As  regards  the  warrant 
in  question,  the  respondent  owes  the  relator  a  duty  which 
he  does  not  owe  to  any  other  citizen  of  the  state,  or  to  any 
other  person  whatever,  and  mandamus  is  the  proper  method 
to  compel  the  performance  of  a  duty  specially  enjoined 
by  law. 

But  counsel  for  respondent  urges  that  in  legal  contem- 
plation the  statutory  conditions  are  to  be  regarded  as  if 
written  into  the  warrant,  and  that  relator  cannot  refuse  to 
take  any  funds  in  payment  of  his  warrant  that  the  treas- 
urer may  offer  to  him.      The  fallacy  of  this  position  is 
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apparent.  The  legislation  in  the  present  instance  is  in 
violation  of  the  constitution,  and  leaves  the  case  in  all 
respects  the  same  as  if  it  had  never  been  passed.  To  hold 
that  the  relator  is  bound  to  accept  payment  in  any  funds 
oflFered  him,  without  regard  to  their  source  or  character, 
would  be  the  announcement  of  a  most  pernicious  and  mis- 
chievous doctrine.  All  that  is  asked  in  the  present  in- 
stance is  that  the  respondent  shall  perform  his  legal  duty, 
and  he  cannot  be  excused  from  such  performance  by  the 
plea-that  the  rela/tor  has  no  interest  in  its  performance.  The 
treasurer  cannot  take  the  position  that  the  state  stands 
ready  to  pay  its  obligation  to  relator,  because,  as  matter  of 
law,  he  has  no  funds  legally  at  his  disposal  with  which  to 
make  such  payment.  The  contrary  notion  confounds  the 
state  with  the  officer,  and  makes  no  distinction  between 
acts  of  the  latter  that  are  made  imder  constitutional  and 
legal  sanction  and  those  claimed  to  be  done  under  invalid, 
unconstitutional  enactments.  The  respondent  cannot  be 
heard  to  urge  that  relator  is  bound  to  accept  payment  of 
his  warrant  in  any  funds  the  state  may  offer  him;  it  is 
enough  to  know  that,  as  matter  of  law,  the  state  has  no 
funds  with  which  it^can  make  such  an  offer. 

Having  concluded  that  under  §  5,  art.  16,  supra,  the 
permanent  school  fund  cannot  be  invested  in  state  war- 
rants, it  necessarily  follows  that  the  relator  in  the  present 
case  has  such  an  interest  as  enables  him  to  maintain  the 
proceeding,  and  the  writ  must  be  awarded. 

Since  the  enactment  of  ch.  44,  Laws  1899,  p.  67,  author- 
izing tlie  issuance  of  state  bonds  and  the  investment  of  the 
permanent  school  funds  therein,  and  the  decision  in  Staie 
ex  reh  Winston  v.  Rogers,  filed  June  3,  1899,  ante,  p.  206, 
there  is  very  little  left  of  importance  in  the  decision  of  the 
present  question,  except  the  principle  underlying  it,  the 
effect  of  the  legislation  last  referred  to  being  to  afford  a 
means  for  the  investment  of  this  money  in  bonds  of  the 
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state  which,  as  already  noticed,  the  constitution  permits 
and  commends. 

FuLLEKTON^  J.,  concurs. 

Reavis,  J.,  concurs  in  the  result. 

Andeks,  J. — It  is  clear  to  my  mind  that  the  act  author- 
izing the  investment  of  the  permanent  school  fund  in  state 
warrants  is  in  contravention  of  the  state  constitution,  and 
therefore  void.  And,  assuming  that  to  be  so,  according 
to  the  conceded  facts  of  this  case,  there  was  no  money  in 
the  treasury  legally  applicable  to  the  payment  of  relator's 
warrant  when  presented,  and  he  was,  therefore,  under  the 
law  applicable  to  the  subject,  entitled  to  have  his  warrant 
indorsed  "Not  paid  for  want  of  funds.''  The  relator's 
rights  were  not  changed  by  this  unconstitutional  act  at  all, 
but  remained  the  same  as  though  it  had  never  been  passed. 
In  my  judgment,  the  ownership  alone  of  the  warrant  con- 
ferred the  right  upon  the  relator  to  maintain  this  proceed- 
ing, irrespective  of  any  supposed  liability  as  a  trustee  for 
trust  funds.  I  therefore  concur  in  the  conclusion  an- 
noimoed  in  the  foregoing  opinion  of  the  Chief  Justice. 


[No.  826S.     Decided  July  20,  18M.] 

In  the  Maiter  of  the  Application  of  James  Nolan  for  a  ^    ^\ 
Writ  of  Habeas  Corpus.  %  r 

HABEAS  CORPUS — CONVICTION  UNDER  TOID  ACT.  I  M     9Z, 

The  fact  that  an  amendment  of  the  statute  defining  rape  was  ^  f^ 
declared  unconstitutional,  sabsequent  to  the  conyiction  of  a  person 
charged  with  the  crime  under  the  proyisions  of  the  amendment, 
would  not  warrant  his  release  on  habeas  corpus,  since  the  original 
statute  would  be  left  in  force  through  the  inyalidity  of  the  amend- 
ment and  the  court  accordingly  haying  Jurisdiction  of  the  person 
and  the  subject  matter  its  decision  could  be  attacked  only  on 
appeal,  and  not  collaterally  by  habeas  corpus  proceedings. 
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Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Beents,  Judge.     Affirmed. 

Edgar  Lemman,  for  appellant. 

Oscar  Cain  and  Thomas  M.  Vance,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — The  Code  of  the  Territory  of  Wash- 
ington defined  the  crime  of  rape  (Code  1881,  §  812)  as 
follows : 

"  If  any  person  ravish  and  carnally  know  any  female  of 
the  age  of  twelve  years  or  more,'  by  force  and  against  her 
will,  or  carnally  know  and  abuse  any  female  child  under 
the  age  of  twelve  years,  he  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  life  or  any  term  of  years." 

By  the  act  of  January  29,  1886  (Session  Laws  1885-86, 
p.  84),  the  territorial  legislature  attempted  to  amend  this 
section  so  as  to  raise  the  age  of  consent  from  twelve  to 
sixteen  years.  This  act  was  entitled,  "An  act  to  amend 
Section  812  of  the  Code  of  Washington  Territory" ;  and 
this  court,  in  the  cases  of  State  v.  HaXhert,  14  Wash.  306 
(44  Pac.  538),  and  State  v,  Dillon,  14  Wash.  703  (46  Pac- 
1119),  held  the  amendatory  act  void,  for  the  reason  that 
its  object  was  not  expressed  in  its  title.  Between  the  date 
of  the  attempted  amendment  and  the  date  this  court  ad- 
judged it  void,  the  petitioner  was  informed  against,  by  an 
information  filed  in  the  superior  court  of  Kittitas  county, 
for  the  crime  of  rape ;  the  charging  part  of  the  information 
being  as  follows : 

"  The  said  James  Nolan  on  or  about  the  80th  day  of 
November,  A.  D.  1893,  in  Kittitas  county,  state  of  Wash- 
ington, did  feloniously,  carnally  know  and  abuse  one  Ethel 
Nolan,  the  said  Ethel  Nolan  being  then  and  there  a  female 
child  under  the  age  of  sixteen  years." 

Issue  was  joined  upon  the  information,  and  a  trial  had 
before  a  jury,  which  found  a  verdict  of  guilty,  and  on  the 
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2l8t  day  of  May,  1894,  the  petitioner  was  by  the  court, 
upon  the  verdict  of  the  jury,  adjudged  guilty  of  the  crime 
of  rape,  and  sentenced  to  the  state  penitentiary  for  the 
term  of  sixteen  years.  While  under  imprisonment  in 
the  penitentiary  serving  this  sentence,  he  petitioned  the 
superior  court  of  Walla  Walla  county  for  his  discharge, 
alleging  the  foregoing  facts,  and  claiming  that  he  was 
unlawfully  restrained  of  his  liberty  by  the  warden  of  the 
penitentiary.  On  the  hearing  the  superior  court  of  that 
county  refused  to  discharge  him,  but  remanded  him  back 
to  the  custody  of  the  warden.  From  the  order  he  appeals 
to  this  court.  The  argument  of  the  learned  counsel  who 
represents  the  petitioner  is  that  the  language  of  the  infor- 
mation definitely  locates  the  statute  under  which  the  infor- 
mation was  drawn  as  being  the  act  of  January  29,  1886, 
which  this  court  held  void;  that  the  petitioner  was  thus 
convicted  under  a  void  law,  and  is  entitled  to  his  discharge 
in  a  habeas  corpus  proceeding. 

Had  there  been  no  statute  defining  the  crime  of  rape 
and  fixing  its  punishment  upon  the  statute  books  of  this 
state  at  the  time  the  petitioner  was  tried  and  convicted, 
other  than  this  void  act,  the  argument  would  be  conclusive 
and  the  result  contended  for  naturally  follow.  But  such 
is  not  the  case.  The  attempted  amendment  only  being 
void,  the  statute  defining  and  punishing  the  crime  existed 
as  it  was  before  the  amendment  was  attempted,  and  was, 
by  the  terms  of  the  state  constitution,  carried  into  and 
made  a  part  of  the  statute  law  of  the  state.  State  v.  Hal- 
bert,  supra. 

The  superior  court  of  Kittitas  county  thus  had  juris- 
diction, not  only  of  the  person  of  the  petitioner,  but  of 
the  subject-matter  upon  which  it  assumed  to  act  Having 
such  jurisdiction,  its  judgment  is  conclusive  against  attack 
in  a  collateral  proceeding  by  habeas  corpus  or  otherwise. 
Errors  conmiitted  by  the  court  at  the  trial  are  not  inquired 
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into  in  this  form  of  proceeding ;  and  an  error  of  the  court 
in  adjudging  that  an  information  states  a  crime  is  not,  in 
this  respect,  different  from  other  errors  committed.  The 
remedy  of  the  injured  party  for  errors  of  this  character  is 
to  have  the  judgment  and  sentence  reviewed  by  an  appeal 
to  the  court  having  jurisdiction  to  hear  and  determine 
appeals,  which  must  be  taken  within  the  time  and  in  the 
manner  prescribed  by  the  existing  laws.  The  petitioner, 
having  waived  this  right  of  appeal  by  failing  to  prosecute 
it  within  the  time  prescribed  by  the  statutes,  is  without 
remedy  in  the  courts.  Bal.  Code,  §  5826 ;  Ex  parte  Wil- 
liams,  1  Wash.  T.  240;  In  re  RaffeHy,  1  Wash.  382  (25 
Pac.  465)  ;  In  re  Lybarger,  2  Wash.  131  (25  Pac.  1075)  ; 
Ex  parte  Parks,  93  II.  S.  18 ;  Ex  parte  Siebold,  100  U.  S. 
371;  Ex  paHe  YarbrougK  HO  U.  S.  651  (4  Sup.  Ct 
152)  ;  In  re  Coy,  127  II.  S.  731  (8  Sup.  Ct.  1263)  ;  In  re 
Frederick,  149  U.  S.  70  (13  Sup.  Ct.  793) ;  Ex  parte 
Davis,  21  Fed.  396 ;  In  re  Eaton,  27  Mich.  1 ;  Ex  parte 
Mooney,  26  W.  Va.  36  (53  Am.  Rep.  59) ;  Petition  of 
Sender,  41  Wis.  517. 

The  judgment  is  affirmed. 

Gordon^  C.  J.,  and  Ebavis^  Anders  and  Dunbab,  JJ., 
concur. 


[No.  8272.     Decided  July  24,  1889.] 

Weslby  Wilson,  Appellant,  v.  I.  A.  Wold,  Respondent. 

CONSTTrunONAL  LA.W — ^IMPAIBINO   OBLIGATION   OF   ODITTBACTS — BIOHT 
OF  JUDGMENT  DEBTOR  TO  BEALTT  DUBINO  BtEDEMFTIOlT  PERIOD. 

The  statute  allowing  a  purchaser  of  real  estate  at  execution 
sale  the  rents  and  profits  during  the  period  allowed  for  redemp- 
tion was  one  affecting  the  remedy  and  became  no  part  of  the  law 
of  the  contract;  hence,  the  enactment  of  Bal.  Code,  8  5299,  which 
entitles  the  Judginent  debtor  to  possession,  and  to  the  rents,  iasues 
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and  profits  of  his  real  estate  sold  on  execution  during  the  redemp- 
tion period,  does  not  impair  the  obligation  of  contracts,  although 
entered  Into  prior  to  its  passage. 

PBINdPAL  AND  AGENT — ^LIABIUTT  OF  AGENT  TO  THIRD  PEB80NS. 

The  right  of  action  by  a  third  person,  who  has  knowledge  that 
defendant  was  merely  an  agent,  to  recover  money  rightfully  col- 
lected by  the  agent  for  his  principal,  Is  against  the  principal  and 
not  against  the  agent. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
William  Hickman  Moobe^  Judge.      Affirmed. 

Robinson  dc  Rowell,  for  appellant. 

Fred  H.  Peterson  and  L.  P.  WUhelm,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon^  C.  J. — ^In  May,  1897,  a  money  judgment  was 
rendered  in  favor  of  George  F.  Aust  against  the  appellant, 
Wilson.  The  judgment  was  given  upon  an  indebtedness 
arising  upon  an  open  account  incurred  by  appellant  in  the 
year  1896.  In  July,  1897,  certain  real  property  of  appel- 
lant was  sold  upon  an  execution  to  satisfy  that  judgment, 
and  Aust  became  the  purchaser  at  the  sale.  The  sale  was 
confirmed  and  the  purchaser  appointed  respondent,  Wold, 
to  collect  rent  of  the  premises.  Shortly  before  the  expira- 
tion of  the  year  allowed  by  law  for  redemption,  appellant 
redeemed.  This  action  was  brought  to  recover  the  rents 
received  by  respondent,  as  agent  for  the  purchaser,  during 
the  redemption  period.  The  action  was  dismissed  in  the 
superior  court  on  the  ground  that  §  5299,  Bal.  Code,  which 
went  into  e£Fect  March  16,  1897,  was  unconstitutional  in 
so  far  as  it  applies  to  debts  contracted  prior  to  its  passage. 
This  appeal  is  from  the  judgment  and  order  of  dismissal. 

Prior  to  the  passage  of  §  5299,  supra,  a  purchaser  of 
real  estate  at  execution  sale  was  entitled  to  the  rents  and 
profits  during  the  period  allowed  by  law  for  redemption. 
That  section  provides  as  follows : 
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"  In  all  cases  hereafter  wherein  any  real  estate  or  other 
property  is  sold,  either  under  execution,  foreclosure  or 
other  judicial  proceedings,  which  is  at  the  time  of  such 
sale  by  law  subject  to  redemption,  the  judgment  debtor, 
or  those  claiming  by,  through  or  under  him,  shall,  as 
against  the  purchaser,  or  those  claiming  by,  through  or 
under  him,  be  entitled  to  the  possession  and  to  the  rents, 
issues  and  profits  of  such  real  estate  or  property  during 
the  full  period  provided  by  law  for  the  redemption  of  the 
same." 

Kespondent  insists  that  the  law  existing  at  the  time 
when  a  debt  is  incurred  enters  into  and  forms  a  part  of 
the  contract  of  indebtedness,  and  that  a  person  entitled  to 
enforce  such  contract  is  entitled  to  protection  against  any 
change  in  existing  remedies  affecting  materially  his  rights 
under  the  contract,  and  he  cites  and  relies  upon  Swinburne 
V.  Mills,  17  Wash.  611  (50  Pac.  489,  61  Am.  St.  Rep. 
032),  and  Bettman  v.  Cowley,  19  Wash.  207  (53  Pac.  53). 
With  this  insistment  we  do  not  disagree,  but  we  think  the 
cases  cited  are  easily  distinguishable  from  the  present  one. 
Swinburne  v.  Mills,  supra,  involved  the  constitutionality 
of  ch.  50,  Laws  1897,  pp.  70  to  76,  inclusive.  The  plain- 
tiff in  that  case  was  the  holder  of  a  mortgage  on  real  estate. 
Under  the  law  of  the  state  in  existence  at  the  date  of  the 
execution  of  the  mortgage,  he  was  entitled  upon  foreclosure 
to  an  immediate  sale,  and  the  purchaser  at  such  sale  to  the 
immediate  possession  of  the  property,  subject  to  the  right 
of  redemption.  The  effect  of  the  legislation  called  in 
question  in  that  case  was  to  postpone  the  date  of  sale  for 
one  year  from  the  entry  of  judgment.  The  act  also  pro- 
vided for  an  appraisal  of  the  property,  and  imposed  terms 
and  conditions  upon  the  mortgagee  which,  in  the  judgment 
of  the  court,  impaired  and  lessened  the  value  of  his  mort- 
gage. 

The  case  of  Bettman  v.  Cowley  involved  the  constitu- 
tionality of  §§  5148  and  5150,  Bal.  Code  (Laws  1897, 
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p.  52),  fixing  the  life  of  a  judgment  at  six  years,  and  re- 
pealing prior  provisions  of  the  law  authorizing  a  renewal. 
The  effect  of  that  legislation  upon  contracts  or  judgments 
theretofore  entered  into  or  rendered  is  thus  stated  in  the 
opinion  of  the  court  (19  Wash.  216) : 

"  The  action  of  the  legislature  has  not  only  tended  to 
lessen  the  efficacy  of  the  means  which  then  existed,  it  has 
not  only  tended  to  retard  the  enforcement  of  the  contract, 
but  it  has  destroyed  the  means  of  its  enforcement  alto- 
gether, and  has  supplied  no  other  means  in  its  stead/' 

We  have  no  desire  to  depart  from  the  doctrine  an- 
nounced in  those  cases,  but  we  think  the  present  case 
does  not  fall  within  any  principle  decided  in  either  of 
them.  It  cannot  be  claimed  that  the  act  now  under 
consideration  deprives  the  creditor  of  a  remedy  for  the 
enforcement  of  his  contract;  nor  that  such  remedy  is  not 
full,  complete  and  ample.  The  right  to  rents  and  profits 
of  real  estate  sold  upon  execution  did  not  result  from  the 
contract  of  indebtedness.  It  was  a  matter  of  legislative 
favor.  It  was  conferred  upon  the  purchaser  at  the  sale, 
who  might  or  might  not  be  a  party  to  the  contract  ter- 
minating in  the  judgment.  The  statute  conferred  the 
right  upon  the  purchaser  regardless  of  whether  he  was  a 
party  to  the  contract  or  not.  The  enforcement  of  the 
contract  was  not  postponed  or  retarded  by  the  act  in  ques- 
tion. It  deprived  the  creditor  of  no  remedy,  and  left  his 
right  to  collect  his  debt  unimpaired.  The  sale  that  was 
made  was  for  an  amount  sufficient  to  satisfy  the  judgment. 
The  contract  was  merged  in  the  judgment  and  satisfied 
with  it.  The  rights  of  the  purchaser  at  that  sale  were 
fixed  by  the  statute  in  force  at  the  time  it  was  made. 
That  statute  constituted  the  full  measure  of  his  rights, 
and,  when  the  judgment  creditor  became  the  purchaser  at 
the  sale,  he  acquired  no  greater  rights  than  any  other  pur- 
chaser could.     It  will  not  do  to  hold  that  a  change  in  the 
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law,  which  occurs  after  a  contract  is  fully  satisfied  and 
discharged,  impairs  the  obligation  of  it.  The  change 
could  not  affect  the  contract,  because  there  was  no  contract 
npon  which  it  could  operate ;  the  creditor  had  his  money — 
the  full  sum  contemplated  by  the  contract — ^and  the  pur- 
chaser got  just  what  the  statute  in  force  at  the  date  of  sale 
provided  he  should  get  No  right  was  injuriously  af- 
fected by  the  change.  Our  conclusion  npon  this  branch 
of  the  case  is  that  the  superior  court  erred  in  holding  the 
act  in  question  unconstitutional. 

But  the  judgment  must  be  affirmed  upon  another 
ground.  As  observed,  respondent  here  was  merely  the 
agent  of  the  purchaser.  The  fact  of  his  agency  was 
known  to  the  appellant.  At  the  time  of  their  collection 
the  law  entitled  him  to  collect  these  rents,  and,  had  not 
the  appellant  subsequently  redeemed  the  property,  respond- 
ent's principal  would  have  been  entitled  to  retain  the  rents 
so  collected.  So  that  originally  the  money  was  rightfully 
received  by  respondent  as  agent  for  his  principal,  the  pur- 
chaser at  the  sale.  The  fact  of  agency  being  known, 
appellant's  right  of  action  was  against  the  principal,  and 
not  against  the  agent  The  law  upon  this  question  is,  we 
think,  too  well  settled  to  admit  of  doubt  or  controversy. 
United  States  v,  Pinover,  3  Fed.  305 ;  Colvin  v.  Holbrook, 
2  N.  Y.  126;  Hall  v.  Lauderdale,  46  N.  Y.  70;  1  Am.  & 
Eng.  Enc.  Law  (2d  ed.),  p.  1119. 

In  his  brief,  counsel  for  the  respondent  has  insisted 
upon  an  affirmance  upon  this  ground,  regardless  of  the 
disposition  made  by  the  court  of  the  question  first  dis- 
cussed herein.  No  reply  has  been  made  to  such  argument 
by  appellant's  counsel,  and  upon  the  record  before  us,  the 
judgment  must  be  affirmed. 

FuLLEBTON,  Anders  and  Reavis^  JJ.,  concur. 
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The  State  op  Washington,  Respondent,  v.  Chablbs  W. 
XoKDSTBOM,  Appellant, 

CBIXINAL  L4W — ^mSANITT  ABISIKO  ATTKR  BBNTKNGS — ^INQtHSITIOK — 
DIBCBBTIOH  OF  OOUBT. 

Where,  after  sentence  of  death  upon  a  prisoner,  his  insanity  is 
alleged,  and  the  court  has  satisfied  itself  of  the  prisoner's  sanity, 
either  through  its  own  examination  or  through  that  of  a  commis- 
sion appointed  for  the  purpose,  the  action  of  the  court  in  refusing 
the  prisoner  a  trial  In  which  he  would  have  the  right  to  be  repre- 
sented by  counsel  and  to  examine  witnesses,  is  not  reyiewable  on 
appeal. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Orange  Jacobs,  Judge.     Appeal  dismissed. 

James  Hamilton  Lewis,  for  appellant. 

James  F.  McElrdy  and  John  B.  Hart,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — The  appellant,  Charles  W.  Nordstrom,  was 
tried  in  the  superior  court  of  King  county  on  a  charge  of 
murder  in  the  first  degree,  and  on  January  13,  1892,  the  - 
jury  returned  a  verdict  of  guilty  as  charged.  On  April 
2,  1892,  he  was  adjudged  guilty  and'  sentenced  to  be 
hanged  on  a  day  to  be  fixed  by  the  court  He  thereafter 
appealed  from  the  judgment  of  conviction  to  this  court, 
and  this  court,  after  argument  and  due  consideration, 
affirmed  the  judgment  He  thereupon  removed  the  cause 
to  the  supreme  court  of  the  United  States,  where  the  judg- 
ment of  this  court  was  affirmed.  He  thereafter  applied  to 
the  circuit  court  of  the  United  Statea  for  the  district  of 
Washington,  Northern  Division,  for  a  writ  of  habeas  cor- 
pus. His  application  was  denied  by  said  court  and  the 
proceeding  dismissed,  whereupon  he  appealed  to  the  su- 
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preme  court  of  the  United  States,  which  court  affirmed  the 
decision  of  the  said  circuit  court.  The  mandate  of  the 
supreme  court  of  the  United  States  in  the  habeas  corpus 
proceeding  was  filed  in  said  circuit  court  on  March  8, 
1899,  and  on  March  11,  1899,  a  regularly  certified  copy 
thereof  was  filed  in  the  superior  court  of  King  county^ 
Soon  thereafter  the  prosecuting  attorney  in  and  for  said 
county  moved  the  superior  court  for  an  order  fixing  the 
day  for  carrying  into  effect  the  judgment  and  sentence 
theretofore  passed  on  the  defendant.  This  application 
on  the  part  of  the  state  was  continued  from  time  to  time 
at  the  request  of  counsel  for  the  defendant  (appellant 
here),  until  the  15th  day  of  May,  1899,  at  which  time 
the  superior  court  entered  its  order  and  signed  a  death 
warrant,  directing  that  the  said  Nordstrom  be  executed  in 
the  manner  provided  by  law,  on  Friday,  the  11th  day  of 
August,  1899.  During  the  pendency  of  the  motion  for 
fixing  the  day  of  execution,  the  appellant,  through  his 
counsel,  suggested  to  the  court,  and  supported  the  sugges- 
tion by  an  affidavit,  that  the  defendant  had  become  insane- 
since  the  judgment  and  sentence  of  the  court,  and  there- 
fore requested  a  stay  of  the  order  and  warrant  of  execu- 
tion. The  court,  in  order  to  satisfy  its  mind  and  con- 
science as  to  the  sanity  or  insanity  of  the  defendant,  ap- 
pointed a  commission  consisting  of  five  expert  physicians 
and  alienists  to  examine  the  defendant  and  to  report  to- 
the  court  his  present  mental  condition.  According  to  the 
record,  this  commission  was  appointed  with  the  concur- 
rence of  counsel  for  defendant  and  for  the  state.  The- 
commission  reported  to  the  court,  in  substance,  that  they 
had  carefully  examined  the  said  Nordstrom  and  had  taken 
the  testimony  of  the  officials  who  had  had  him  in  charge 
since  his  conviction,  and  that  they  found  him  capable  of 
distinguishing  between  right  and  wrong,  and  that,  so  far 
as  they  were  able  to  ascertain,  his  mental  condition  was 
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the  same  as  it  was  at  the  time  of  the  trial.  TJpon  hearing 
and  considering  this  report,  the  court  became  satisfied  that 
the  defendant  was  of  sane  mind,  and  therefore  proceeded, 
over  the  objection  and  protest  of  counsel  for  defendant, 
to  fix  a  day  for  carrying  the  judgment  and  sentence  into 
effect  in  accordance  with  t]ic  provisions  of  the  statute. 
The  learned  counsel  for  the  defendant  moved  the  court 
to  set  aside  the  report  of  the  physicians,  and  asked  to 
have  the  question  of  the  sanity  or  insanity  of  the  defend- 
ant determined  by  some  tribunal  or  body  in  which  or  be- 
fore whom  the  defendant  might  be  represented  by  counsel 
and  produce  such  witnesses  as  he  desired.  The  court  de- 
nied the  motion,  and  the  coimsel  thereupon  gave  notice  of 
appeal  to  this  court  from  the  action  of  the  superior  court, 
(1)  in  refusing  him  a  hearing  upon  his  petition  setting 
forth  insanity,  (2)  in  denying  the  motion  to  set  aside  the 
report  of  the  commission,  and  (3)  in  overruling  the  de- 
fendant's objection  to  the  court's  taking  jurisdiction  of 
the  matter  and  denying  the  motion  to  suspend  and  stay 
the  proceeding  for  want  of  jurisdiction  over  the  person  of 
the  defendant.  The  counsel  for  the  state  have  moved  to 
dismiss  this  appeal  mainly  upon  the  ground  that  the 
orders,  rulings  and  acts  of  the  superior  court  in  setting 
a  time  for  the  carrying  into  effect  the  death  sentence  is 
not  reviewable  under  the  law  of  this  state.  Coimsel  for 
appellant  have  filed  a  motion  to  strike  the  motion  to  dis- 
miss from  the  files  on  the  ground  that  it  is  not  authorized 
by  law.  But  it  is  sufficient  to  say,  regarding  this  latter 
motion,  that,  if  the  motion  to  dismiss  is  well  founded,  it 
cannot  be  stricken,  and  if,  on  the  contrary,  it  is  not  well 
taken,  it  will  be  denied. 

The  question  presented  for  our  determination  is  one  of 
first  impression  in  this  court.  It  is  conceded  that  no 
method  of  procedure  in  cases  like  the  present  is  provided 
by  statute  in  this  state.      The  question  as  to  whether  the 
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action  of  the  court  below  which  is  objected  to  by  appellant 
is  reviewable  by  this  court  involves  somewhat  the  question 
whether  the  appellant  had  or  had  not  the  right  to  have  the 
question  of  his  present  mental  condition  ascertained  by  a 
regular  trial,  either  before  a  jury  or  in  some  other  method 
known  to  the  law.  No  case  has  been  cited  by  counsel  in 
which  the  facts  were  similar  to  those  in  this  case,  though 
several  are  referred  to  where  the  question  of  the  trial  of 
the  defendant's  sanity  in  criminal  cases  is  discussed.  In 
most  of  the  cases,  however,  the  suggestion  of  present  in- 
sanity was  made  either  at  the  time  of  the  trial  or  after 
verdict  and  before  sentence.  We  think  the  modem  au- 
thorities are  generally  to  the  effect  that  the  court  is  not 
bound  to  order  a  trial  of  the  question  if  it  has  no  reason- 
able doubt  as  to  the  sanity  of  the  defendant.  At  common 
law  it  appears  that  if  the  prisoner,  when  called  to  the  bar 
for  sentence,  appeared  to  be  insane,  the  judge  might,  in  his 
discretion,  reprieve  him  until  he  regained  his  senses.  4 
Blackstone,  Commentaries,  p.  396. 

In  Spann  v.  State,  47  Ga.  549,  which  is  more  nearly  in 
point  than  any  other  case  which  has  been  cited,  it  is  said, 
on  the  authority  of  Coke,  that  the  stay  of  execution  for 
insanity  depends  on  the  discretion  of  the  judge  at  common 
law.  It  is  not  claimed  by  the  learned  counsel  for  the  ap- 
pellant in  this  case  that  the  appellant  had  an  absolute  right 
to  a  trial  by  jury  of  the  question  of  his  sanity,  but  the 
contention  is  that  he  had  the  right  to  have  the  question 
determined  "judicially,"  and  that  the  court  refused  to 
accord  him  that  right  in  this  instance.  But  we  are  of  the 
opinion  that  the  question,  at  the  time  it  was  presented, 
was  one  resting  exclusively  within  the  discretion  of  the 
court,  and  that  the  appellant  had  no  absolute  right  to  a 
trial  by  jury  or  otherwise,  the  court  being  satisfied  of  his 
sanity. 

It  is  said  in  10  Enc.  PI.  &  Pr.,  p.  1220 : 
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"  Where,  however,  no  doubt  on  the  part  of  the  court  is 
created  as  to  the  sanity  of  the  defendant,  it  is  under  no 
obligation  to  have  the  question  determined  by  a  prelimin- 
ary investigation.  The  method  of  determining  the  pre- 
liminary question  of  insanity,  where  not  the  subject  of 
statutory  regulation,  is  largely  within  the  discretion  of  the 
court,  which  may  itself  enter  upon  the  inquiry,  or  adopt 
some  other  mode  without  the  aid  of  a  jury." 

See,  also,  State  v.  Peacock,  50  K  J.  Law,  653  (11  Atl. 
270) ;  Bonds  v.  State,  1  Mart.  &  Y.  143  (17  Am.  Dec. 
795);  People  v.  Pico,  62  Cal.  50;  Commonwealth  v. 
Schmous,  162  Pa.  St.  326  (29  Atl.  644) ;  State  v.  Judge, 
48  La.  An.  503  (19  South.  475). 

At  common  law,  dicisions  and  rulings  like  those  now 
under  consideration  were,  of  course,  not  subject  to  review, 
and,  if  reviewable  at  all,  the  authority  therefor  must  be 
found  in  our  statute.  We  find  no  express  statutory  pro- 
vision, and  we  do  not  think  that  any  provision  of  the 
statute  relating  to  appeals  is  applicable  to  a  case  like  this. 
It  is  true  that  the  statute  provides  for  appeals  from  final 
orders  after  judgments  affecting  substantial  rights.  Bal. 
Code,  §  6500.  But  it  is  manifest,  we  think,  that  the 
orders  there  contemplated  are  not,  as  are  these,  collateral 
to  the  main  case  or  proceeding  before  the  court ;  and  else- 
where the  decisions,  so  far  as  we  are  informed,  have  been 
adverse  to  the  contention  of  the  appellant.  Mr.  Buswell, 
in  speaking  of  insanity  in  bar  of  sentence,  says : 

"  So,  where,  after  the  verdict  and  judgment,  the  defend- 
ant by  his  counsel  alleged  as  a  reason  why  sentence  should 
not  be  pronounced  that  the  defendant  was  a  lunatic,  it  was 
held  that  if  the  court  on  its  own  inspection  was  satisfied 
that  the  all^ation  of  insanity  was  false,  it  might  properly 
proceed  to  pass  sentence  without  empaneling  a  jury  to  try 
the  question.  But  it  was  added,  that  if  the  court  should 
entertain  any  doubt  on  the  subject,  or  the  question  should 
appear  difficult,  a  venire  should  issue,  returnable  instanter, 
to  ascertain  the  fact.      And  the  question  whether  an  in- 
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quiry  is  called  for  by  the  circumstances  of  the  case  is  for 
the  determination  of  the  court,  who  may  also  direct  the 
manner  in  which  such  inquiry  shall  be  conducted.  Error 
will  not  lie  to  review  the  proceedings  upon  such  an  inquiry, 
whether  the  allegation  of  insanity  be  made  before  or  after 
the  conviction  of  the  prisoner."     Buswell,  Insanity,  §  461. 

See  InsTceep  v.  State,  35  Ohio  St.  482 ;  36  Ohio  St  145  ; 
also,  Freeman  v.  People,  4  Denio,  9  (47  Am.  Dec.  216). 

In  Darnell  v.  State,  24  Tex.  App.  6  (5  S.  W.  522),  the 
court  of  appeals  of  Texas  held  that  the  judgment  of  the 
trial  court  upon  an  inquiry,  after  conviction,  as  to  the 
question  of  insanity,  was  conclusive,  and  that  no  appeal 
would  lie  therefrom.  While  this  decision  is  based  upon  a 
statute  of  that  state,  it  would  seem  that  it  is  equally  sup- 
ported by  common  sense  and  sound  reason.  In  Spann  v. 
State,  supra,  the  defendant,  after  his  conviction  of  the 
crime  of  murder,  and  after  he  had  been  sentenced  to  be 
hanged,  was  alleged  to  have  become  insane.  The  sheriff, 
with  the  concurrence  and  assistance  of  the  ordinary  of  the 
county,  proceeded,  under  a  provision  of  the  Code,  to  sum- 
mon a  jury  to  inquire  into  such  insanity,  and  the  defend- 
ant applied  to  the  superior  court  for  a  writ  of  certiorari 
to  review  the  proceedings  before  the  ordinary,  which  court 
refused  the  writ  and  held  that  certiorari  would  not  lie. 
The  supreme  court,  in  the  course  of  its  opinion  in  that 
case,  observed: 

"  The  whole  proceeding  is  merely  a  stay  of  execution, 
and  is  based  rather  upon  the  public  will,  and  a  sense  of 
propriety,  than  on  any  right  in  the  prisoner. 
It  is  rather  a  perversion  of  terms  to  call  an  inquisition  of 
this  kind  the  act  of  a  court,  and  to  exercise  in  reference  to 
it  the  writ  of  certiorari.  The  whole  proceeding  is  rather 
an  inquiry  based  on  public  propriety  and  decency,  than  a 
matter  of  right,  and  whilst  I  do  not  say  that  certiorari  will 
not  lie  at  all,  yet,  for  myself,  I  greatly  doubt  if  such  was 
the  intent  of  the  lawmakers." 
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The  court,  however,  notwithstanding  its  great  doubt 
upon  the  question,  did  look  into  the  matter  as  presented 
and  affirmed  the  judgment  of  the  lower  court.  As  said 
by  the  supreme  court  of  Pennsylvania  in  Laros  v.  Com- 
monwealth,  84  Pa.  St.  200: 

"  The  plea  (of  insanity)  at  this  stage  is  only  an  appeal 
to  the  humanity  of  the  court  to  postpone  the  punislunent 
until  a  recovery  takes  places,  or  as  a  merciful  dispensation. 
The  rights  of  the  prisoner  as  an  offender  on  trial  for  an 
oflFense  are  not  involved.  He  has  had  the  benefit  of  a  jury 
trial,  and  it  is  now  the  court  only  which  must  be  satisfied 
on  the  score  of  humanity.  If  the  right  of  trial  by  jury 
exist  at  all,  it  must  exist  at  all  times,  no  matter  how  often 
the  plea  is  repeated  alleging  insanity  occurring  since  the 
last  verdict.  Such  a  right  is  inconsistent  with  the  due 
administration  of  justice.  There  must  be  a  sound  dis- 
cretion to  be  exercised  by  the  court.  If  a  case  of  real 
doubt  arise,  a  just  judge  will  not  fail  to  relieve  his  own 
conscience  by  submitting  the  fact  to  a  jury." 

In  the  case  at  bar  the  learned  judge  of  the  superior  court 
simply  undertook,  as  stated  in  his  opinion  filed  in  the 
cause,  to  satisfy  his  own  mind  and  conscience  as  to  the 
question  of  appellant's  alleged  insanity ;  and  we  think  that, 
under  the  authorities,  he  was  clearly  justified  in  resorting 
to  the  means  adopted.  The  appointment  of  the  commis- 
sion and  the  investigation  made  by  them  was  not  deemed 
or  intended  to  be  a  trial  in  any  sense  of  the  word.  It  was 
simply,  in  our  judgment,  the  proper  exercise  of  a  discre- 
tionary power. 

It  was  held  in  the  case  of  Webber  v.  Commonwealth, 
119  Pa.  St  223  (13  Atl.  427,  4  Am.  St.  Rep.  634),  where 
insanity  was  alleged  at  the  time  of  the  arraignment  of  the 
accused,  that  the  court  might  determine  the  condition  of 
the  prisoner's  mind  by  a  personal  inspection  and  exami- 
nation of  him,  either  public  or  private;  by  inquiry  from 
attending  physicians,  or  from  those  around  the  prisoner 
who  have  means  of  knowledge ;  and  if,  after  such  investi- 
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gation  and  inquiry,  the  judge  has  no  doubt  of  the  pris- 
oner's sanity,  he  is  neither  bound,  nor  would  he  be  jus- 
tified in  ordering  an  inquest ;  and  the  court  there  observed 
"that  it  is  the  judicial  conscience  alone  which  can  deter- 
mine this  question,  and  it  is  that  conscience  only  which 
must  be  informed  so  that  it  may  act  intelligently." 

Our  conclusion  is  that  the  action  of  the  learned  trial 
court  in  the  premises  is  not  subject  to  review  by  this 
court,  and  the  motion  to  dismiss  is,  therefore,  granted. 

Gordon,  C.  J.,  and  Fullebton,  Reavis  and  Dunbar^ 
JJ.,  concur. 


[No.  3162.     Decided  July  29.  1899.] 

Charles  V.   Simpson  et  al..  Appellants,  v.  Geoboe  E. 
HoLBBOOK  et  al..  Respondents. 

GIFT — ^MEITTAL  CAPACITT  OF  DONOB — ^EVIDENCE. 

Although  the  burden  of  maintaining  the  yalidity  of  a  gift  is 
upon  the  parties  asserting  it,  the  decree  of  the  court  sustaining 
the  gift  is  warranted  when  it  ftppears  from  the  testimony  of  the 
attending  physician  and  the  majority  of  the  disinterested  wit- 
nesses, that  the  donor  was  fully  competent  to  transact  businesB* 
although  Bulfering  from  the  illness  from  which  he  afterwards 
died,  and  it  was  not  established  that  there  was  any  fraud  or  undue 
influence  exercised  upon  him. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
E.  M.  Warner,  Judge  pro  tern.    AiBrmed. 

T.  P.  &  C.  0.  Gose  and  M.  F.  Gose,  for  appellants. 
Wyman  &  Neill,  for  respondents. 

The  opinion  of  the  court  was  delivered  hy 

Gordon,  C.  J. — Plaintiffs  are  the  heirs  at  law  of  one 
Samuel  Simpson,  who  departed  this  life  January  8,  1894. 
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The  action  was  brought  to  foreclose  a  mortgage  executed 
by  one  Albert  W.  Lemon  and  delivered  to  the  said  Simpson 
on  the  29th  day  of  March,  1892,  the  mortgage  being  given 
to  secure  three  notes  of  $1,000  each,  payable  January  1, 
1894,  January  1,  1895,  and  January  1,  1896,  respectively, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum 
from  January  1,  1893.  Respondents  were  made  parties 
defendant  under  the  usual  allegations.  Separate  answers 
were  filed  to  the  amended  complaint,  but  they  embodied 
substantially  the  same  defenses,  which  are  (1)  that 
plaintiffs  are  not  the  owners  or  holders  of  the  notes  sued 
upon;  (2)  payment  of  the  notes  and  discharge  of  the 
mortgage.  There  were  lengthy  replies  filed  by  the  appel- 
lants, the  nature  of  which  will  hereafter  appear.  In  sup- 
port of  their  affirmative  defenses  the  respondents  gave 
evidence  at  the  trial  tending  to  show  that  in  his  life  time 
the  said  Samuel  Simpson,  mortgagee,  had,  prior  to  its 
maturity,  delivered  the  first  note  of  $1,000  to  the  respond- 
ent, The  National  Christian  Association,  a  corporation, 
and,  prior  to  their  maturity,  had  delivered  the  remaining 
notes  to  the  Oregon  branch  of  The  National  Christian 
Association,  an  incorporated  religious  society,  and  that 
these  notes  were  subsequently,  for  value,  transferred  by 
the  last  named  society  to  the  respondent.  The  National 
Christian  Association.  That  thereafter  all  of  said  notes 
were,  by  the  last  named  corporation,  canceled  and  surren- 
dered to  Greenville  Holbrook,  the  then  owner  in  fee  of  the 
mortgaged  premises,  who  executed  new  notes  in  lieu 
thereof  and  secured  the  same  by  mortgage  upon  the  same 
premises.  In  other  words,  respondent.  The  National 
Christian  Association,  relies  upon  a  gift  to  it  and  to  its 
Oregon  branch,  with  which  it  was  closely  allied,  of  the 
notes  secured  by  mortgage  here  in  question.  This  gift 
was  attacked  by  the  appellants  (1)  as  having  been  made 
or  attempted  at  a  time  when  Samuel  Simpson  was  old. 
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and  in  feeble  health,  and  mentally  incapacitated;  (2)  for 
fraud  and  undue  influence.     Upon  these  issues  the  case 
was  tried  out,  and  a  judgment  and  decree  rendered  in  de- 
fendants' favor.     Plaintiffs  have  appealed  therefrom. 
The  lower  court  found,  among  other  things,  as  follows : 

"  That  at  the  time  of  the  indorsement  and  delivery  of 
the  notes  hereinbefore  and  in  plaintiffs'  amended  com- 
plaint described,  and  for  many  years  prior  thereto,  said 
Samuel  Simpson  had  been  a  man  of  strong  mental  power 
and  mental  activity,  and  for  many  years  prior  to  the 
indorsement  and  delivery  of  said  notes  and  each  of  them, 
deeply,  as  a  matter  of  religious  faith  and  belief,  inter- 
ested in  the  objects  and  purposes  for  which  the  defendant. 
The  National  Christian  Association,  a  corporation,  and 
The  Oregon  Branch  of  the  National  Christian  Association, 
a  corporation,  were  organized,  and  that  for  many  years 
prior  to  the  indorsement  and  delivery  of  said  notes,  and 
each  of  them,  the  said  Samuel  Simpson  had  had  a  settled 
and  determined  purpose  to  devote  the  major  portion  of 
his  property  to  charitable  and  religious  purposes,  and  that 
the  indorsement  and  delivery  of  said  notes,  and  each  of 
them,  was  in  conformity  with  his  life-long  purpose  afore- 
said, and  that  at  the  time  of  the  indorsement  of  said  notes, 
and  each  of  them,  the  said  Samuel  Simpson  was  suffering 
from  an  illness  from  which  he  afterwards  died,  but  that 
at  the  time  of  the  indorsement  and  delivery  of  said  notes, 
and  each  of  them,  his  mind  was  perfectly  clear,  and  his 
acts  in  indorsing  and  delivering  said  notes,  and  each  of 
them,  was  uninfluenced  and  unaffected  by  his  said  disease, 
or  by  other  things  or  purposes  other  than  the  settled  life- 
long purpose  hereinbefore  stated ;  that  up  to  two  or  three 
weeks  before  his  death,  the  said  Samuel  Simpson  was  the 
owner  of,  and  in  possession  of  a  stock  farm  in  Whitman 
county,  Washington,  and  for  many  years  and  up  to  a  few 
weeks  before  his  death,  had  been  in  the  sole  management 
and  control  of  said  stock  farm  and  engaged  in  many  other 
business  enterprises,  and  in  building  a  house  and  other 
projects,  in  all  of  which  the  said  Samuel  Simpson  evi- 
denced not  only  the  capacity  to  do  business,  but  more  than 
usual  capacity  to  do  business ;  and  the  court  finds  that  at 
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the  time  of  the  indorsement  and  delivery  of  said  notes, 
and  each  of  them,  that  the  said  Samuel  Simpson  was  in 
all  respects  fully  competent  to  transact  the  business  then 
in  hand.'' 

"  That  for  many  years  prior  to  his  death  the  said 
Samuel  Simpson  had  been  deeply  and  seriously  interested 
in  the  several  objects  and  purposes  for  which  the  said  The 
N^ational  Christian  Association,  a  corporation,  and  the 
Oregon  Branch  of  the  said  The  National  Christian  Asso- 
ciation, a  corporation,  were  organized,  and  other  like 
religious  and  philanthropic  enterprises;  and  that  prior  to 
the  time  of  his  death  he  had  made  suitable  provision  for 
his  wife  and  he  had  made  suitable  provision  for  his  own 
old  age,  and  had  formed  a  settled  and  determined  purpose 
to  devote  the  balance  of  his  property  to  the  carrying  into 
effect  of  his  religious  and  philanthropic  views  and  beliefs, 
as  represented  by  the  objects  and  purposes  for  which  the 
said  The  National  Christian  Association,  a  corporation, 
and  the  Oregon  Branch  of  the  National  Christian  Associ- 
ation were  organized;  that  at  the  time  of  his  formation 
of  said  purpose  to  devote  his  said  property  as  aforesaid, 
the  said  Samuel  Simpson  was  a  man  of  strong  mind  and 
deep  conviction  and  of  unusual  business  ability,  and  was 
at  the  time  of  his  formation  of  said  purpose,  utterly  and 
entirely  uninfluenced  by  the  representations  of  any  one, 
other  than  as  men  are  ordinarily  and  properly  influenced 
by  such  religious  teachings  as  come  to  them  in  the  usual 
way ;  that  from  the  time  of  his  formation  of  said  purpose, 
to-wit,  several  years  prior  to  his  death,  the  said  Samuel 
Simpson  lived  with  the  single  view  and  purpose  of  so 
arranging  his  affairs  that  after  his  death  all  of  his  prop- 
erty, other  than  that  which  he  had  theretofore  given  to  the 
several  members  of  his  family,  as  aforesaid,  should  be 
devoted  to  the  several  objects  and  purposes  represented  by 
the  said  The  National  Christian  Association,  a  corpora- 
tion, and  the  Oregon  Branch  of  the  National  Christian 
Association,  a  corporation ;  and  that  on  the  27th  and  28th 
days  of  December,  1893,  the  said  Samuel  Simpson,  con- 
sulted with  one  H.  J.  Thorn,  an  attomey-at-law  of  this 
bar,  now  deceased,  as  to  the  manner  in  which  said  dispo- 
sition of  his  property,  to-wit,  the  notes  hereinbefore  de- 
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scribed,  might  be  legally  indorsed  to  the  said  The  !N^ational 
Christian  Association,  a  corporation,  and  the  Oregon 
Branch  of  The  N^ational  Christian  Association,  a  corpora- 
tion, according  to  his  said  purpose  hereinbefore  stated,  and 
that  the  said  H.  J.  Thorn  was  with  the  said  Samuel  Simp- 
son at  the  time  of  the  indorsement  and  delivery  of  each  of 
said  notes  as  aforesaid,  as  his  legal  adviser  and  coimselor, 
and  not  otherwise ;  and  that  at  the  time  of  the  indorsement 
and  delivery  of  said  notes  the  said  Samuel  Simpson  was 
not  unduly  influenced  by  any  person  or  influenced  by  any 
person  at  all  to  so  indorse  said  notes,  but  that  each  of  said 
notes  was  so  indorsed  and  delivered  in  accordance  with  his 
settled  purpose  so  expressed  and  determined  a  long  time 
prior  to  his  death;  and  that  no  fraud  or  undue  influence 
of  any  sort,  nature  or  description  is  shown  to  have  been 
exercised  upon  the  said  Samuel  Simpson  during  any  of  the 
times  referred  to  in  this  action." 

The  evidence  at  the  trial  was  very  voluminous,  and  an 
analysis  of  it  would  but  needlessly  incumber  the  opinion. 
But,  assuming  that  the  burden  of  maintaining  the  validity 
of  the  gift  was  upon  tte  respondents,  we  think  that  the 
great  weight  of  evidence  upon  the  trial  was  in  their  favor. 
The  testimony  of  the  attending  physician  and  majority  of 
the  disinterested  witnesses  at  the  trial  sustains  the  findings 
of  the  trial  court.  Upon  those  findings  the  decree  was 
right,  and  it  must  be  afiirmed. 

DuNBAB,  Andebs  and  Reavis,  JJ.,  concur. 

FuLLERTON,  J.,  uot  sitting. 
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Thomas  H.   Keating  et  ux..  Respondents,  v.  Pacific 
Steam  Whaling  Company,  Appellant. 

APPKAL — HABMLSSS  KBBOB — ^DIFIIOPKB  ADMISSION  OF  XYIDEirOB. 

The  Improper  ftdmlasion  of  opinion  evidence.  In  an  action  by  a 
seaman  for  injuries  received  on  a  vessel  engaged  In  towing  a 
barge,  that  the  appliances  used  for  towing  were  unsafe,  is  not 
ground  for  reversal,  when  It  Is  manifest  from  the  evidence  as  to 
the  character  of  the  appliances  that  they  were  not  reasonably  safe 
and  that  the  jury  were  Justified  In  so  finding,  whether  the  ques- 
tionable evidence  was  .admitted  or  not 

SHIFPIlf  0 — ^IN  JUBIBS  TO  SEAMAN — ASSUMPTION  OF  BISKS. 

Where  a  seaman,  after  signing  shipping  articles  for  a  voyage 
on  a  vessel  engaged  in  towing,  discovers  on  going  aboard  the 
Teasel  that  the  towline  Is  to  be  attached  to  the  mainmast,  and, 
deeming  such  appliance  unsafe,  informs  the  mate,  who  Is  in 
charge  of  the  vessel,  that  he  will  not  go  if  the  mainmast  Is  to  be 
used,  and  is  assured  by  the  mate  that  it  will  not  be,  such  seaman 
can  not  be  held  to  have  assumed  the  risks  of  the  emplosrment,  so 
far  as  the  using  of  the  mainmast  is  concerned. 

SAIOD— OONTBIBUTOBT  NBGLIOBNCB. 

Obedience  on  board  ship  at  sea  to  the  orders  of  the  mate  or  the 
captain  Is  not  negligence,  even  though  the  seaman  knows  the 
danger. 

MASTXB  AND  SOVANT— FBUOW  SKBVAIVTS— CAPTAIN  AND  SBAMAN  OF 
VESSEL. 

The  relation  of  fellow  servant  does  not  exist  between  the  cap- 
tain or  mate  and  an  ordinary  seaman,  and  the  negligence  of  those 
officers  in  the  details  of  the  work  of  navigation  on  board  the  ship 
is  the  negligence  of  the  owner,  for  whom  they  stand  as  vice  prin- 
cipals. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Orange  Jacobs,  Judge.    AiErmed. 

Oorham  dk  Oorham  and  John  K.  Brown,  for  appellant : 

The  liability  of  the  defendant  in  this  action  is  based, 
according  to  the  complaint,  upon  its  negligence  in  not  hav- 
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ing  proper  appliances  for  towing  on  its  steamer,  in  having 
unsafe  appliances,  and  in  towing  in  an  unsafe  way.    The 
law  imposes  upon  the  jury  alone  the  duty  of  judging  the 
facts  of  any  case  and  it  was  proper  to  put  in  evidence  all 
the  facts  and  circumstances  surrounding  and  bearing  upon 
the  injury  of  plaintiff,  but  no  person  should  have  been  per- 
mitted, as  a  witness,  to  express  to  the  jury  his  opinion  of 
the  safety  or  want  of  safety  in  the  appliances  and  manner 
of  towing.     It  was  not  a  question  for  expert  testimony. 
Colorado  Coal  &  Iron  Company  v.  Lamb,  40  Pac.  251 
Kauffm^in  v.  Mater,  29  Pac.  481   (18  L.  R.  A.  124) 
Crane  Co,  v.  Columbus  Construction  Co.,  73  Fed.  984 
Redfield  v.  Oakland  Consolidated  Street  By,  Co.,  43  Pac. 
1117 ;  Junction  City  v.  Blades,  41  Pac  677. 

If  there  was  any  risk,  either  ordinary  or  unusual,  to 
which  anything  in  the  rigging  or  equipment  of  the  vessel 
subjected  respondent,  he  assumed  that  risk  and  accepted 
the  peril  incident  to  it.  The  mainmast  and  main  boom 
of  a  steam  vessel  like  the  Gtolden  Gate  are  not  to  be  over- 
looked or  hidden,  and,  to  a  man  who  had  been  a  seaman 
for  ten  years  and  was  familiar  with  the  rigging  of  towing 
vessels,  a  glance  at  this  vessel  must  have  made  the  nature 
of  its  rigging  and  equipment  apparent,  and  that  is  what 
respondent  claims  to  have  been  unsafe  and  the  cause  of 
his  accident.  This  court  has  repeatedly  held  that,  where 
the  dangers  of  an  employment  are  apparent,  the  employee 
takes  the  risk  of  all  apparent  danger.  Olson  v.  McMurray 
Cedar  Lumber  Co.,  9  Wash.  500;  Btdlivant  v.  Spokane, 
14  Wash.  577 ;  Jennings  v.  Motor  Co,,  7  Wash.  276 ;  Week 
V.  Fremont  Mill  Co.,  3  Wash.  629.  See,  also,  O'Malley  v. 
Gas  Light  Co.,  158  Mass.  135 ;  Knisley  v.  Pratt,  42  N.  E. 
986  (32  L.  E.  A.  367)  ;  Morbach  v.  Home  Mining  Co.,  53 
Kan.  731 ;  Beach,  Contributory  Negligence,  §  12. 

Frank  B.  Wiestling,  for  respondents : 
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Appellant's  point  that  the  opinions  of  witnesses,  regard- 
ing the  safety  of  the  appliances  and  the  manner  of  towjng, 
were  improperly  admitted  is  without  merit.  These  wit- 
nesses were  peculiarly  qualified  to  testify  as  to  ships'  rig- 
ging, and  the  manner  of  towing,  and  places  of  work  on 
board  ship,  and  those  facts  are  not  within  the  knowledge 
of  ordinary  men  of  affairs.  It  is  technical  knowledge. 
McKelvie,  Evidence,  pp.  186-188;  Sears  v,  Seattle  Con- 
solidated St.  Ry.  Co.,  6  Wash.  227;  People  v.  Hopt,  7 
Pac.  408. 

The  captain  or  mate  and  an  ordinary  seaman  are  not 
fellow -servants.  Peterson  t\  The  Chandos,  4  Fed.  649; 
The  Neptuno,  30  Fed.  925 ;  Thompson  v.  Hermann,  32 
.Am.  Kep.  7S4:;Searff  v.  Metcalf,  13  K  E.  796  (1  Am.  St. 
Rep.  807)  ;  and  the  master  is  liable  for  the  negligence  of 
those  in  charge  of  the  vessel  in  the  management  of  the 
details  of  navigation.  Hammarberg  v.  St.  Paul  &  T. 
Lumber  Co.,  19  Wash.  537;  Bateman  v.  Peninsular  By. 
Co.,  20  Wash.  133;  Shearman  &  R,  Negligence  (3d  ed.), 
§  105,  note. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Action  for  damages  for  personal  injuries. 
Plaintiff  Thomas  H.  Keating  was  a  sailor  on  the  steamer 
**Golden  Gate,"  owned  and  operated  by  defendant,  and  en- 
gaged at  the  time  of  the  injury  sustained  by  plaintiff  in 
towing  a  barge  from  Seattle  to  Skagway,  Alaska.  The 
tow  line  was  fastened  to  the  main  mast  of  the  Golden  Gate, 
passing  back  over  the  stem  to  the  barge.  A  mainsail  was 
carried  on  the  main  mast  and  a  main  boom  was  used  there- 
with, and  a  stick  of  timber  was  placed  across  the  vessel, 
between  the  main  mast  and  the  stem,  to  keep  the  tow  line 
from  catching  in  chocks  on  each  side  of  the  stem  of  the 
tow  boat.  Plaintiff  was  injured  while  furling  the  main- 
sail to  the  main  boom,  by  order  of  the  mate.     He  was 

27-21  WASH. 
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struck  by  the  tow  line  when  it  swung  across  the  ship  by 
reason  of  the  motion  of  the  vessel  in  a  heavy  sea.  The 
charge  of  negligence  is  that  defendant  neglected  to  have  a 
towing  post  or  bitt  on  board,  but,  instead,  towed  from  the 
main  mast  and  used^the  main  mast  for  a  towing  post  or 
bitt,  and  at  the  same  time  used  the  mainsail  and  a  main 
boom  with  a  guard  timber  across  ship  between  the  main 
mast  and  stem,  and  the  tow  line  passed  immediately  below 
the  main  boom,  and  only  a  short  distance  above  piles  of 
coal  on  deck ;  that  towing  from  the  main  mast  while  using 
the  main  sail  with  a  main  boom  and  guard  timber  across 
ship,  instead  of  towing  from  a  tow  post  or  bitt  further  aft, 
was  negligence,  and  was  an  unsafe  way  to  tow;  and  that 
the  place  where  the  plaintiff  was  compelled  to  work  as  a . 
sailor  in  furling  the  mainsail  about  or  to  the  main  boom 
was  an  unsafe  place  to  work.  There  was  a  verdict,  and 
judgment  entered  thereon,  for  plaintiff. 

1.  The  first  two  assignments  of  error  may  be  consid- 
ered together.  Two  witnesses  were  permitted  to  testify, 
over  the  objection  of  defendant,  that  in  their  opinion  tow- 
ing from  a  main  mast,  at  the  same  time  using  a  mainsail 
with  the  main  boom,  with  a  guard  timber  across  the  ship, 
and  in  the  manner  shown,  was  unsafe.  It  is  maintained 
by  counsel  for  defendant  that  it  was  not  a  question  for 
expert  testimony;  that  the  facts  are  simple  and  easily 
understood  by  men  without  technical  knowledge  or  experi- 
ence in  the  business  of  towing.  There  is  much  reason  in 
this  contention,  and,  while  the  examination  of  the  record 
discloses  that  when  the  question  was  first  propounded,  call- 
ing for  an  opinion,  the  objection  seemed  to  call  the  court's 
attention  to  the  qualification  of  the  witnesses  to  express  an 
opinion,  rather  than  the  incompetency  of  expert  testimony, 
yet  the  objection  was  fairly  preserved.  Counsel  for  de- 
fendant afterwards  introduced  opinion  testimony  of  the 
same  nature,  and  several  of  defendant's  witnesses— experi- 
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enced  seamen — ^were  asked  for  their  opinion  with  refer- 
ence to  the  safety  of  the  appliances  used  in  towing.  There 
is  no  controversy  upon  the  facts  causing  the  injury,  and 
no  dispute  as  to  what  the  appliances  used  in  towing  were. 
The  tow  line  was  fastened  below  the  main  boom,  and  some 
feet  above  the  deck,  extending  back  over  the  stern,  with 
the  stick  of  timber  across  the  ship,  as  before  mentioned. 
All  the  testimony  disclosed  that  the  main  mast  was  not 
the  place  where  the  tow  line  was  usually  fastened  in  vessels 
rigged  for  towing.  Tow  bitts  or  posts  are  ordinarily  used. 
It  was  the  use  of  the  mainsail  on  the  boom,  under  the  cir- 
cumstances disclosed  in  the  testimony,  that  was  the  imme- 
diate cause  of  the  accident.  The  question  presented  upon 
these  assignments  is  whether  the  cause  should  be  reversed 
and  a  new  trial  had  on  the  ground  of  the  improper  admis- 
sion of  opinion  testimony.  The  facts  were  all  detailed  by 
the  witnesses,  and,  while  it  is  not  necessary  and  will  not 
be  here  determined  that  the  undisputed  facts  showed  that 
the  appliances  used  for  towing  were  unsafe,  yet  these  facts 
were  of  such  controlling  force  that  it  is  difficult  to  see  how 
the  jury  could  have  arrived  at  any  other  conclusion  than 
that  the  plaintiff  was  not  provided  with  reasonably  safe 
appliances  when  directed  to  furl  the  mainsail,  and  the 
effect  of  the  opinions  of  the  two  witnesses  upon  the  safety 
of  the  appliances  must  necessarily  have  been  slight  with 
the  jury.    A  learned  judge  has  stated  the  principle  thus : 

"  I  think,  the  correct  rule,  in  regard  to  the  granting  or 
refusing  of  a  new  trial  for  the  admission  of  irrelevant  or 
improper  evidence,  is  this:  Where  the  exceptionable  evi- 
dence is  of  little  weight  compared  with  the  rest  of  the 
proof,  and  the  latter  fairly  justifies  the  finding  of  the  jury, 
a  new  trial  will  not  be  granted ;  but  it  must  in  all  cases 
appear  very  satisfactorily  that  the  verdict  must  and  ought 
to  have  been  the  same  whether  the  questionable  evidence 
was  admitted  or  not."    Smith  v,  Russ,  22  Wis.  439. 

See,  also,  Winhley  v,  Poye,  33  K  H.  171  (66  Am.  Dec. 
716,  note). 
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It  is  evident  that  the  result  would  have  been  the  same, 
if  the  opinions  as  to  the  safety  of  the  appliances  had  not 
been  given. 

2.  The  third  assignment  of  error  by  defendant  is  that 
testimony  was  admitted,  over  defendant's  objection,  of  a 
conversation  held  between  plaintiff  and  the  mate  before 
the  steamer  left  Seattle,  and  after  plaintiff  had  signed 
shipping  articles  for  the  voyage ;  the  substance  of  the  con- 
versation being  that  the  mate  told  plaintiff  that  the  main- 
sail would  not  be  used  on  the  voyage,  and  that  plaintiff^ 
informed  the  mate  he  would  not  go  if  the  mainsail  was  to 
be  used.  It  is  argued  that  the  duties  and  obligations  of 
the  parties  to  the  contract  were  fixed  and  determined  hy 
the  writing — ^the  shipping  articles — and  that  such  contract 
was  the  best  evidence  of  the  terms  and  conditions  of  the 
agreement  under  which  plaintiff  shipped.  The  objection 
seems  to  have  been  upon  the  ground  that  this  conversation 
was  not  the  best  evidence  of  the  contract,  and  it  is  also- 
argued  that  the  mate  could  not  vary  the  contract.  The 
plaintiff  was  an  experienced  seaman.  He  signed  the  ship- 
ping articles  before  examining  the  steamer,  and  while  it 
was  at  the  wharf  in  Seattle.  So  soon  as  he  went  over  the 
ship,  he  discovered  the  appliances  for  towing,  and,  deem- 
ing them  unsafe,  went  to  the  mate,  and  the  conversation 
mentioned  occurred.  The  plaintiff  could  rightfully  have 
refused  to  go  on  the  voyage  after  signing  the  articles,  if 
the  mainsail  was  to  be  used ;  that  is,  it  is  not  desertion  to- 
leave  the  ship  when  it  is  discovered  to  be  unseaworthy  and 
not  safely  rigged.  Savary  v.  Clements,  8  Gray,  155 ; 
2  Parsons,  Shipping  &  Admiralty  (1869),  pp.  98,  99; 
United  States  v.  Ashton,  2  Sumner,  13 ;  Desty,  Shipping^ 
&  Admiralty  (1879),  §  152. 

Under  the  circumstances,  and  with  the  mate  in  charge 
of  the  ship,  he  at  the  time  represented  the  owner.  Atchi- 
son, etc.,  R.  R,  Co.  V.  Sadler,  38  Kan.  128  (16  Pac.  46^ 
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5  Am.  St.  Kep.  729).  But  it  does  not  seem  that  the  ques- 
tion of  the  mate's  lack  of  authority  was  raised  in  the  trial 
below.  It  could  not,  therefore,  be  considered  here.  Nashua 
Iron  &  Steel  Co,  v.  Brush,  91  Fed.  213 ;  Moran  Bros,  v. 
Northern  Pacific  R,  R.  Co.,  19  Wash.  266  (53  Pac.  49). 

3.  It  is  maintained  by  counsel  for  defendant  that,  if 
the  appliances  were  dangerous,  the  plaintiff  assumed  the 
risks  which  were  apparent  to  him,  when  he  furled  the  sail. 
The  captain  directed  and  the  mate  ordered  him  to  furl  the 
sail.  The  testimony  discloses  the  fact,  without  contro- 
versy, that  it  was  dangerous  for  the  plaintiff  to  obey  this 
order.  The  plaintiff  alleges  that  he  "was  ordered  to  take 
in  and  furl  the  sail  and  that,  under  protest,  but  obeying 
the  mate  in  charge,  and  under  compulsion,  he  took  his 
position  on  the  piles  of  coal,  the  same  being  the  only  place 
to  accomplish  the  work  of  furling."  It  is  also  maintained 
that  the  danger  could  have  been  eliminated  by  stopping  the 
headway  of  the  steamer,  or  by  luffing  so  as  to  bring  the 
tow  line  over  the  quarter,  out  of  the  way  of  one  furling  the 
sail  as  plaintiff  was  doing  when  injured ;  that  if  the  acci- 
dent was  caused,  not  by  the  manner  in  which  the  steamer 
was  rigged  and  equipped,  but  by  the  officers  ordering  the 
plaintiff  to  furl  the  mainsail  in  a  way  which  was  danger- 
ous, the  negligence,  if  any,  was  not  that  of  the  owner  of 
the  vessel,  but  of  the  mate,  in  the  details  of  the  navigation 
and  working  of  the  vessel,  and  for  that  the  owner  is  not 
liable.  It  is  maintained  that  the  owner  was  not  respon- 
sible for  negligence  in  the  mere  details  of  the  work  of  navi- 
gaton  on  board  the  ship ;  that  the  captain  and  mate  and  the 
sailor  are  fellow  servants,  and  authority  is  cited  to  main- 
tain this  proposition.  The  Queen,  40  Fed.  694 ;  Quinn  v. 
New  Jersey  Lighterage  Co,,  23  Fed.  363 ;  Benson  v,  Oood- 
vrin,  147  Mass.  237  (17  IS,  E.  517)  ;  The  J  oh  T.  Wilson, 
84  Fed.  204 ;  The  Egyptian  Monarch,  36  Fed.  773. 

Obedience  on  board  ship  at  sea  to  the  orders  of  the  mate 
or  the  captain  is  not  negligence,  even  though  the  seaman 


422         KEATING  V.  PACIFIC  STEAM  WHAUNQ  CO. 

Opinion  of  the  Court  —  Rbatib,  J.  [81  Wash. 

knows  the  danger.  His  is  a  duty  of  imperative  obligation. 
7  Am.  &  Eng.  Ene.  Law  (2d  ed.),  p.  396;  Scarff  v.  Met- 
calf,  107  N.  Y.  211  (13  N.  E.  796,  1  Am.  St.  Rep.  807) ; 
Anderson  v.  Steamship  Co.,  39  N.  Y.  Snpp.  425;  The 
Max  Morris,  137  TJ.  S.  1  (11  Sup.  Ct.  29). 

But  it  is  a  familiar  principle  that,  where  an  injury 
results  from  the  negligence  of  the  master  and  a  fellow 
servant,  the  master  is  responsible.     Jaggard,  Torts,  1051. 

The  principle  so  frequently  announced  by  this  court 
relative  to  what  constitutes  the  relation  of  fellow  servant 
will  not  include  the  ordinary  seaman  and  the  mate  or 
captain,  and  we  do  not  think  the  rule  announced  in 
Chicago,  etc..  By.  Co.  v.  Ross,  112  U.  S.  377  (5  Sup  Ct. 
184),  will  establish  such  relation  between  the  captain  and 
mate  and  the  ordinary  seaman.  This  view  is  also  sup- 
ported in  The  Transfer  No.  i  and  The  Car  Float  No.  16, 
61  Fed.  364,  in  which  the  court,  referring  to  the  case  of 
Chicago,  etc.,  Ry.  Co.  v.  Ross,  supra,  approvingly  said : 

"  We  are  unable  to  distinguish  such  a  conductor  from 
the  master  of  a  ship,  who,  certainly  while  he  is  on  deck 
and  in  command,  directs  its  movements,  regulates  its 
speed,  and  controls  the  ship's  company.  If  the  conductor 
represents  the  owner,  as  a  vice  principal,  most  certainly 
the  master  does." 

We  have  examined  the  instructions  tendered  by  defend- 
ant and  refused  by  the  court,  and  find  no  error  in  the 
court's  ruling  thereon.  There  was  no  testimony  offered 
tending  to  show  contributory  negligence  by  the  plaintiff, 
and  the  plaintiff  was  exonerated  from  any  assumed  risk  of 
unsafe  towing  appliances  before  the  ship  left  Seattle,  be- 
cause of  the  promise  not  to  use  the  mainsail. 

The  judgment  of  the  superior  court  must  therefore  be 
affirmed. 

Gordon,  C.  J.,  and  Fullerton,  Anders  and  Dunbar, 
JJ.,  concur. 
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The  State  of  Washington  on  the  Relation  of  Adam 
Stevens,  Respondent,  v.  John  Catlin,  Appellant.  . 

CONTEMPT — ^WHAT  CONSTITUTES — VIOLATING  INJUNCTION. 

Where  a  decree  of  court  has  adjudicated  all  of  the  rights  of 
the  parties  before  It  to  the  waters  of  a  certain  stream  and  enjoined 
a  lArty  from  using  more  than  a  certain  quantity,  he  is  guilty  of 
contempt  in  using  more  water  than  he  Is  allowed  under  the  terms 
of  the  decree,  when  he  asserts  title  under  deed  from  one  who  was 
not  a  party  to  the  decree,  but  fails  to  show  any  right  in  his 
grantor. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
John  B.  Davidson,  Judge.    Affirmed. 

Kauffman  &  Frost,  for  appellant. 
Graves  &  Englehart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gk>RDON,  C.  J. — The  appellant  was  charged  with  con- 
tempt of  court  in  violating  the  terms  of  a  decree  of  the 
superior  court  of  Kittitas  county,  which  decree  adjudi- 
cated the  rights  to  the  use  of  the  waters  of  the  Menastash 
creek,  and  enjoined  interference  with  the  rights  and  pri- 
orities as  adjudged.  He  was  found  guilty  and  was  ad- 
judged to  pay  a  fine  of  ten  dollars  and  costs.  From  this 
judgment  he  has  appealed. 

At  the  trial  the  plaintiff  introduced  in  evidence  the  de- 
cree, which  was  entered  in  March,  1891.  The  appellant 
was  a  party  to  that  decree,  by  the  terms  of  which  all  of 
the  rights  to  the  waters  of  the  stream  were  adjudicated 
and  determined.  It  was  established  at  the  trial,  and  is 
not  questioned  here,  but  that  appellant  was  using  one 
hundred  inches  of  water  more  than  he  was  allowed  under 
the  terms  of  the  decree.      His  contention  is  that  he  ac- 
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quired  the  right  to  such  use  from  one  who  was  not  a  party 
to  the  decree;  in  other  words,  through  another  source  of 
title  than  that  under  which  he  took  in  the  decree.  The 
deed  through  which  the  appellant  claims  the  right  to  the 
use  of  the  water  describes  "An  undivided  one-sixth  interest 
in  the  water  ditch  known  as  the  Keach  ditch,  taken  from 
Menastash  creek,  .  .  .  together  with  an  undivided 
one-sixth  interest  in  all  waters  flowing  therein."  We 
think  the  record  fails  to  show  any  right  in  appellant's 
grantor,  or  that  appellant's  claim  is  made  in  good  faith, 
and  conclude  that  the  lower  court  was  right  in  finding 
that  the  claim  of  appellant  was  a  mere  attempt  to  evade 
the  decree. 

The  judgment  is  afiirmed. 

DuNBAB^  FuLLEBTON,  Anders  and  Keavis^  JJ.,  concur. 


[No.  3068.     Decided  August  4,  1890.] 

D.  L.  Fey^  Respondent,  v.  James  O.  Hbstwood,  Appel- 
lant. 

CONTRACTS  —  OONSTBUOTION  —  PERSONAL     SERYICB  —  AGREEMENT     FOR 
COMPENSATION. 

Under  a  contract  providing  that  the  second  party  shaU  receive 
1100  per  month  until  the  contracts  made  by  both  parties  aggregate 
$30,000,  that  then  the  second  party  shall  receive  $6,000,  or,  if  the 
amount  does  not  aggregate  $30,000,  the  second  party  shall  have  the 
proportionate  part  of  such  sum,  less  the  amount  paid  each  month, 
payable  as  follows:  "$1,000  May  1,  1893,  the  balance  when  con- 
tracts are  paid  in  full;  which  said  second  party  shall  accept  as 
payment  in  full  for  his  services  for  the  time  aforementioned" — 
the  second  party  is  entitled  to  $100  per  month,  and  such  additional 
sum  on  May  1,  1893,  not  exceeding  $1,000,  as  his  percentage  of  the 
contracts,  less  the  monthly  payments,  would  amount  to,  regardless 
of  whether  such  contracts  were  fully  paid  or  not. 
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Appeal  from  Superior  Court,  King  County.  —  Hon. 
William  Hickman  Moore,  Judge.     Affirmed. 

Action  by  D.  L.  Fry  against  James  O.  Hestwood  to 
recover  the  sum  of  $900,  as  the  alleged  balance  due  plain- 
tiff on  a  written  contract  between  him  and  defendant,  in 
which  plaintiff  agreed  to  give  his  entire  time,  energy  and 
attention  for  a  period  of  twelve  months  to  the  advance- 
ment of  the  business  of  defendant  in  procuring  contracts 
in  connection  with  the  defendant's  publication  of  the 
^'Evergreen  State  Souvenir.'^  From  a  judgmeijt  in  favor 
of  plaintitff  for  the  sum  of  $408.91  the  defendant  appeals. 

Burke,  Shepard  &  McOilvra,  for  appellant. 
John  W.  Corson  and  Preston,  Carr  &  Oilman,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — Plaintiff  sued  and  recovered  judgment 
upon  a  written  contract  of  employment.  The  defendant 
appeals.  The  case  involves  the  construction  of  the  fol- 
lowing clause  of  the  contract : 

"  In  consideration  of  the  foregoing,  said  second  party 
shall  receive  the  sum  of  one  hundred  (100)  dollars  per 
month,  gold  coin  of  the  United  States,  until  such  time 
as  the  contracts  made  by  parties  of  both  parts  aggregate 
the  sum  of  thirty  thousand  (30,000)  dollars;  then  said 
second  party  shall  receive  the  sum  of  five  thousand  (5,000) 
dollars,  or,  if  the  amount  does  not  aggregate  the  sum  of 
$30,000,  then  the  said  D.  L.  Fry  is  to  have  the  propor- 
tionate amount  of  said  $30,000,  less  the  amount  paid  each 
month  to  said  second  party  by  said  first  party,  payable 
as  follows:  One  thousand  (1,000)  dollars  May  1,  1893, 
the  balance  when  contracts  are  paid  in  full,  which  said 
second  party  shall  accept  as  payment  in  full  for  his  serv- 
ices for  the  time  aforementioned." 

The  trial  court  instructed  the  jury  as  follows : 
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"  You  are  further  instructed  that  in  case  you  find  for 
the  plaintiff,  your  verdict  shall  be  for  such  sum  as  will 
be  equal  to  sixteen  and  two-thirds  per  cent,  of  the  total 
amount  of  contracts  which  you  shall  find  from  the  evi- 
dence were  entered  into, — ^were  made  under  this  contract, 
— less  the  amount  paid  to  the  plaintiff  by  the  defendant 
under  the  terms  of  the  contract." 

An  exception  was  preserved  to  this  instruction,  and 
error  was  predicated  upon  it.  It  is  conceded  that,  if  the 
instruction  was  correctly  given,  the  judgment  must  be 
affirmed.  The  language  of  the  contract  over  which  the 
contention  arises  is  somewhat  ambiguous,  but  we  think 
that  the  trial  court  rightly  interpreted  it.  In  order  to 
give  effect  to  all  of  its  language,  the  contract  must  be 
construed  to  mean  that  plaintiff's  compensation  should 
equal  sixteen  and  two-thirds  per  cent,  of  the  total  amount 
of  contracts  entered  into  on  defendant's  behalf,  such  com- 
pensation being  payable  as  follows:  $100  each  month 
and  $1,000  on  May  1,  1893,  provided,  such  percentage, 
less  the  monthly  payments  of  $100,  should  be  equal  to 
$1,000,  and,  if  not,  he  should  receive  proportionately,  and 
^^the  balance," — ^that  is,  the  sum  which,  imder  this  con- 
tract, plaintiff  would  be  entitled  to  in  excess  of  $100  a 
month  and  $1,000, — ^was  to  be  paid  him  when  the  "con- 
tracts are  paid  in  full."  Under  the  undisputed  evidence 
in  this  case  the  sum  total  of  the  percentage  to  which  plain- 
tiff was  entitled  upon  the  contracts  secured,  would  not 
exceed  the  monthly  payments  and  the  added  $1,000,  so 
that  the  words  of  the  contract  which  deferred  payment  on 
"the  balance"  never  became  operative.  In  other  words, 
by  the  terms  of  this  contract  plaintiff  was  entitled  to  $100 
a  month  and  such  additional  sum  on  May  1,  1893,  not 
exceeding  $1,000,  as  his  percentage  of  the  contracts,  less 
the  monthly  payments,  would  amount  to,^  regardless  of 
whether  these  contracts  were  fully  paid  or  not.      Under 


ROBERTS  V.  8HELT0N  SOUTHWESTERN  R.  R.  00.  427 
Sept.  1899.3  Syllabaa. 

this  interpretation  of  the  contract  the  verdict  was  as  favor- 
able to  the  defendant  as  the  evidence  could  possibly  war- 
rant, and  the  judgment  entered  upon  it  must  be  affirmed. 
Anders,  Keavis,  Fullebton  and  Dunbar,  JJ.,  concur. 


[No.  2873.    Decided  September  2,  1899.] 

Austin  J.  Roberts,  Trustee,  Appellant,  v.  The  Shelton 
Southwestern  Railroad  Company  et  ah.  Defendants, 
Philip  V.  Anderson  et  ah.  Respondents. 

APPEAL — SUFFICIENCY  OF  NOTICE. 

A  notice  of  appeal  setting  forth  that  appeal  is  taken  from  the 
final  orders  entered  by  the  court  on  January  12,  1898,  which  dis- 
miss the  petition  herein  as  to  the  plaintiffs  and  defendants  men- 
tioned in  the  notice  and  in  the  cause,  designates  with  sufficient 
certainty  from  what  Judgment  the  appeal  is  taken. 

SAME — BOND  BY  SURETY  COMPANY. 

It  is  not  necessary  that  an  appeal  bond  by  a  surety  company 
should  show  on  its  face,  either  that  the  company  has  complied 
with  the  laws  of  the  state  relating  to  recognizances,  stipulations, 
bonds  and  undertakings,  or  that  it  is  legally  authorized  to  do 
business  in  the  state. 

SAKE — objections  NOT  RAISED  BELOW. 

If  objection  that  a  surety  company  is  not  qualified  to  become 
surety  on  an  appeal  bond  has  not  been  raised  in  the  court  below, 
it  must  be  deemed  as  having  been  waived. 

VACATING  judgment — MATTERS  BEVIEWABLE  ON  APPEAL. 

On  appeal  from  a  judgment  on  a  petition  to  vacate  a  judgment, 
matters  occurring  in  the  original  action,  which  were  properly  re- 
viewable on  appeal  from  the  original  judgment  therein,  are  not 
properly  a  part  of  the  record  nor  subject  to  consideration  by  the 
supreme  court,  when  reviewing  the  proceedings  wherein  the  sub- 
sequent judgment  was  rendered. 

SAME — ^SUFFICIENCY  OF  PETITION. 

Under  Bal.  Code,  S§  6153-5162,  proceedings  for  the  vacation  of  a 
judgment  constitute  an  Independent  action,  and,  by  the  terms  of 
%  6156,  It  Is  necessary*  in  order  to  obtain  the  benefit  of  a  vacation, 
that  there  be  filed  a  petition,  verified  by  affidavit,  setting  forth  the 
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judgment  or  order,  and  the  facts  constituting  a  cause  to  vacate  it; 
therefore,  a  petition  which  falls  to  set  forth,  except  by  inference, 
the  Judgment  complained  of,  and  does  not  allege  what  the  original 
action  was,  or  what  the  issues  therein  determined  were,  is  demur- 
rable for  want  of  stating  sufficient  facts. 

AUTHORriY  OF  ATTORNEY — ^WHEN  MAY  BE  QUESTIONED. 

Where  the  question  of  the  authority  of  an  attorney  to  appear 
for  a  party  has  been  raised  and  passed  upon  in  the  original  action, 
it  can  not  be  retried  upon  a  petition  to  vacate  the  judgment 
therein,  although  Bal.  Code,  S  4767,  provides  that  the  court  may  at 
any  stage  of  the  proceedings  relieve  the  party,  for  whom  an  un- 
authorized attorney  has  assumed  to  appear,  from  the  consequences 
of  his  acts. 

Appeal  from  Superior  Court,  Mason  County.  —  Hon. 
Chables  W.  Hododon^  Judge.     Affirmed. 

e7.  E,  Sligh,  for  appellant. 

Bates  &  Murray,  J.  H,  McDaniels,  John  A.  Parker, 
and  H,  8.  Tremper,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders^  J. — This  is  an  appeal  from  orders  of  the  supe- 
rior court  of  Mason  county  sustaining  demurrers  to  the 
petition  of  Austin  J.  Koberts  to  vacate  a  judgment  and 
decree  of  that  court  rendered  on  November  23,  1897,  and 
from  a  judgment  dismissing  the  petition.  The  amended 
petition  of  appellant,  omitting  the  title  of  the  cause,  the 
name  of  the  court,  and  the  venue,  is  as  follows : 

"  The  amended  petition  of  Austin  J.  Roberts,  trustee, 
shows  your  honor  that  heretofore,  in  this  court,  he  was 
appointed  as  one  of  three  trustees  of  the  Shelton  South- 
western Railroad  Company,  as  successors  in  interest  to  the 
Mason  Mortgage  Loan  Company ;  and  that  at  all  the  times 
mentioned  herein  your  petitioner  was  and  is  a  duly  quali- 
fied and  acting  trustee  of  the  Shelton  Southwestern  Rail- 
road Company,  one  of  the  defendants  herein ; 

2.  That  prior  to  the  filing  of  the  complaint  in  this 
action  your  petitioner  wired  from  the  state  of  California 
to  John  A.  Parker,  attorney,  who  had  theretofore  repre- 
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sented  your  petitioner,  not  to  take  any  steps  towards  the 
foreclosure  of  the  trust  deed  or  mortgage  described  in  the 
complaint  herein,  which  said  message  said  Parker  re- 
ceived on  the  3d  day  of  October,  1896,  before  he  filed 
this  complaint  or  made  any  service  of  the  same; 

3.  That  afterwards  your  petitioner  learned  that  said 
Parker  had  disregarded  the  instructions  of  this  petitioner, 
and  on  the  24th  day  of  October,  your  petitioner  wrote 
from  San  Leandro,  California,  to  the  said  Parker  at 
Tacoma,  Wash.,  and  in  said  letter  explicitly  dismissed 
him  as  the  said  attorney  of  your  petitioner,  alleging  as 
a  reason  for  said  dismissal  the  fact  that  he,  Parker,  had 
disobeyed  the  instructions  of  your  petitioner;  and  that 
said  Parker  received  the  said  letter  in  the  due  course  of 
the  U.  S.  mails ; 

4.  That  your  petitioner  employed  the  firm  of  Doo- 
little  &  Fogg  at  once  to  specially  appear  in  this  cause 
and  move  to  dismiss  the  same  for  the  reason,  as  above 
stated,  that  the  same  was  unauthorized,  and  against  the 
wishes  of  this  affiant;  that  said  Doolittle  &  Fogg  did  so 
appear  in  this  cause  and  make  said  motion,  and  the  same 
is  on  file  in  this  cause,  and  the  said  Doolittle  &  Fogg  are 
of  record  herein  as  the  attorneys  of  this  petitioner ; 

5.  That  thereafter  the  said  Doolittle  &  Fogg,  disre- 
garding the  express  conditions  of  their  contract  with  this 
petitioner  to  the  effect  that  they  should,  as  provided  in 
said  mortgage,  look  to  the  property  so  mortgaged  for  their 
expenses  and  fees,  demanded  of  this  petitioner  payment 
from  him  personally  for  their  expenses;  and,  this  peti- 
tioner refusing  to  pay  the  same  out  of  his  personal  funds, 
the  said  Doolittle  &  Fogg  thereupon  resigned  as  the  said 
attorneys  of  your  petitioner,  and  your  petitioner  accepted 
their  said  resignation,  and  on  the  8th  day  of  February, 
189Y,  the  said  Doolittle  &  Fogg  ceased  to  be  attorneys  of 
this  affiant;  but  said  attorneys  failed  to  make  any  change 
of  attorneys  or  any  note  in  the  records  of  the  fact  that 
they  had  so  ceased  to  be  the  said  attorneys  of  this  peti- 
tioner ; 

6.  That  your  petitioner  had  been  informed  by  letter 
from  the  said  John  A.  Parker,  in  reply  to  the  letter  of 
this  petitioner  dismissing  him,  that  it  was  not  the  inten- 
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tion  to  foreclose  the  said  mortgage,  but  that  the  complaint 
was  filed  merely  to  give  the  trustees  a  standing  in  court, 
so  they  could  exercise  some  oversight  over  the  receiver  of 
the  said  property  under  said  mortgage,  and  petitioner 
did  not  suppose  any  action  would  be  finally  taken  without 
some  notice  to  him,  in  order  that  he  might  appear  and 
contest  the  same;  that  he  supposed,  under  the  statutes  of 
this  state,  that  he  must  have  notice  of  the  hearing  on  his 
motion  before  the  same  could  be  passed  upon;  that  such 
notice  being  served  upon  the  attorneys  of  record,  Doolittle 
&  Fogg,  they  would  forward  the  same  to  petitioner;  but 
that  no  notice  of  hearing  was  ever  made  and  served  upon 
any  one  and  there  was  no  hearing  upon  the  same;  that 
on  the  23d  of  N"ovember,  1897,  the  said  Doolittle  &  Fogg, 
through  C.  O.  Bates,  handed  the  court  an  order  overruling 
the  same,  fraudulently  causing  the  court  to  believe  that 
this  petitioner  had  withdrawn  his  objections  to  said  action, 
when  in  fact  the  said  C.  O.  Bates  well  knew  that  this 
petitioner  was  still  opposed  to  said  action; 

7.  That  before  said  Doolittle  &  Fogg  resigned  as  the 
attorneys  of  this  petitioner  they  became  the  attorneys  of 
Campbell,  Miller  and  L.  H.  Hole,  trustees,  holding  a  cer- 
tain mortgage  for  $20,000  on  a  portion  of  the  said  prop- 
erty described  in  said  mortgage  held  by  this  trustee,  which 
said  mortgage  is  described  in  an  answer  made  to  the  com- 
plaint herein  by  said  Doolittle  &  Fogg  as  said  attorneys 
for  said  trustees; 

8.  That  after  the  filing  of  the  said  answer  on  behalf 
of  the  said  Campbell,  Miller  and  L.  H.  Hole,  trustees, 
the  said  Doolittle  &  Fogg,  through  C.  O.  Bates,  colluded 
with  the  said  John  A.  Parker,  and  with  W.  H.  Kneeland, 
receiver  of  the  Shelton  Southwestern  Eailroad  Company, 
defendant  herein,  to  deceive  this  court  and  cause  the  sign- 
ing of  the  findings  of  fact  and  judgment  and  decree  and 
the  entry  of  the  same  herein,  thereby  defrauding  this  peti- 
tioner and  the  unsecured  creditors  of  the  said  Shelton 
Southwestern  Railroad  Company,  in  this: 

That  by  said  judgment  and  decree  entered  herein  on 
the  23d  day  of  November,  1897,  the  said  trustees,  Camp- 
bell, Miller  and  L.  H.  Hole,  were  given  a  first  lien  on  a 
large  lot  of  personal  property,  described  in  the  said  decree, 
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which  said  property  is  of  the  value  of  about  $10,000,  upon 
which  said  personal  property  belonging  to  the  said  Shelton 
Southwestern  Kailroad  Company  the  said  trustees  held  no 
lien  whatever,  as  against  this  petitioner,  the  said  receiver 
or  the  unsecured  creditors,  by  reason  of  the  fact  that  the 
mortgage  so  described  and  set  out  in  the  said  answer  so 
filed  by  the  said  Doolittle  &  Fogg  did  not  comply  with  the 
statutes  of  the  state  of  Washington  in  regard  to  chattel 
mortgages,  in  that  no  affidavit  was  attached  to  the  same 
as  required  by  §  1648,  1  HilFs  Code,  neither  was  the  same 
recorded  as  a  chattel  mortgage ; 

That  said  judgment  was  fraudulently  obtained  by  rea- 
son of  the  fact  that  said  Parker  had  no  authority  to  repre- 
sent your  petitioner,  which  said  fact  was  well  known  by 
both  said  Parker  and  said  Doolittle  &  Fogg,  and  also  by 
the  said  receiver,  W.  H.  Kneeland ; 

That  said  complaint  shows  upon  its  face  that  another 
suit  is  pending  in  this  court  between  the  same  parties  upon 
the  same  subject  matter ;  that  in  said  cause  an  agreement 
could  just  as  easily  have  been  reached  by  all  the  parties 
hereto  and  a  settlement  made  without  incurring  the  large 
attorney's  fee  of  $5,000  rendered  in  said  judgment  so 
entered  on  the  23d  day  of  November,  1897;  that  this 
action  was  brought  by  the  said  Parker  simply  for  the 
purpose  of  securing  the  said  fee  and  for  no  other  purpose ; 
that  the  same  is  a  fraud  upon  the  rights  of  this  petitioner. 
The  said  Parker  is  not  entitled  to  one  cent  of  said  fee ; 

9.  That  the  said  mortgage  under  which  this  trustee 
holds  the  said  property  provides,  in  section  24  of  the  same, 
that  the  trustee  may  select  and  employ  in  and  about  said 
trust  suitable  attorneys,  whose  reasonable  compensation 
shall  be  paid  by  said  mortgagor  and,  in  case  of  its  refusal 
to  do  so,  the  same  may  become  a  charge  upon  the  said 
property  so  mortgaged,  superior  and  paramount  to  the 
said  bonds;  that  the  employment  of  an  attorney  in  this 
proceeding  is  necessary  on  the  part  of  your  petitioner  and 
that  a  reasonable  attorney's  fee  for  the  same  is  the  sum 
of  $500 ; 

10.  That  petitioner  is  entitled  to  an  order  of  this 
court  restraining  the  sale  of  the  said  property  until  the 
final  disposition  of  this  proceeding. 
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Wherefore  petitioner  prays  that  the  judgment  and  de- 
cree entered  herein  may  be  vacated,  and  that  this  cause 
may  be  dismissed,  and  that  the  receiver  of  the  Shelton 
Southwestern  Railroad  Company  be  ordered  to  pay  to 
J.  E.  Sligh,  attorney  for  petitioner,  the  sum  of  $500,  as 
attorney's  fee  and  compensation  for  his  services  herein; 
and  for  an  order  restraining  the  said  sale  of  property  until 
the  final  hearing  on  this  proceeding." 

To  this  petition  the  Shelton  Southwestern  Railroad 
Company,  Philip  V.  Anderson  and  John  McReavy,  trus- 
tees, and  J.  W.  Campbell,  J.  H.  Miller  and  L.  H.  Hole, 
trustees,  respectively  interposed  demurrers  on  the  grounds : 
(1)  That  the  court  had  no  jurisdiction  of  the  person  of 
said  defendants  or  of  the  subject-matter  of  the  proceed- 
ings ;  and  (2)  that  the  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  These  demurrers  were 
sustained  by  the  court  and,  the  appellant  having  elected 
to  stand  upon  his  petition  and  having  declined  to  plead 
further,  judgment  was  rendered  dismissing  the  petition. 

The  respondents  move  this  court  to  dismiss  the  appeal 
and  to  affirm  the  orders  and  judgment  of  the  lower  court 
for  the  reason:  (1)  That  the  appellant  in  his  notice  of 
appeal  has  not  designated  with  reasonable  certainty  from 
what  judgment  or  orders  the  appeal  is  taken;  and  (2)  that 
the  appeal  bond  filed  herein  is  defective  and  insufficient  in 
that  it  fails  to  show  on  its  face  that  said  surety  company 
has  complied  with  the  laws  of  the  state  of  Washington 
relating  to  recognizances,  stipulations,  bonds,  and  under- 
takings, or  that  it  is  legally  authorized  to  do  business  in 
this  state.      This  motion  must  be  denied. 

The  notice  of  appeal  is  properly  addressed  to  the  attor- 
neys of  the  respective  parties,  and. states  that  the  peti- 
tioner, Roberts,  ^'appeals  to  the  supreme  court  of  the  state 
of  Washington,  from  the  final  orders  entered  herein  on 
the  12th  day  of  January,  1898,  .  .  .  which  said 
order  dismisses  the  petition  herein  as  to  the  said  plaintiffs 
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and  defendants  named  in  this  notice  and  in  the  said  cause." 
We  think  this  statement  sufficiently  designates  the  judg^ 
ment  and  orders  appealed  from.  The  appeal  bond  was 
executed  by  the  Fidelity  &  Deposit  Company  of  Maryland 
as  surety,  and  it  is  not  stated  therein  that  said  company 
has  complied  with  the  statutes  of  this  state  relating  to  the 
powers  and  duties  of  such  organizations;  but  we  think 
such  statements  are  not  necessary  in  bonds  of  this  char- 
acter. If  this  company  was  not  qualified  to  become  surety 
for  the  appellant,  the  question  should  have  been  raised  in 
the  court  below,  and  within  the  time  designated  by  the 
statute  (Laws  1893,  p.  125,  §  11),  and,  not  having  been 
there  raised,  must  be  deemed  waived.  The  respondents 
also  object  to  the  consideration  of  certain  parts  of  the 
record  in  the  original  action  which  have  been  brought  to 
this  court  by  the  appellant ;  and,  as  the  papers  objected  to 
constitute  no  part  of  the  record  in  this  cause,  they  cannot 
be  considered  on  this  appeal. 

This  proceeding  was  confessedly  instituted  under  ch. 
17,  tit.  28,  of  Ballinger's  Code,  being  §§  5153-5162  there- 
of (2  Hill's  Code,  §  1393  et  seq.)^  which  provides  for  the 
vacating  of  judgments  for  certain  causes  therein  specified. 
The  errors  assigned  by  appellant  are:  (1)  That  the  court 
erred  in  denying  the  motion  to  dismiss  the  action.  (2) 
The  court  erred  in  finding  that  John  A.  Parker  was  em- 
ployed to  foreclose  the  said  mortgage,  and  in  finding  that 
said  Parker  was  entitled  to  an  attorney's  fee  of  $5,000, 
or  at  all.  (3)  It  was  error  to  enter  judgment  and  decree 
foreclosing  the  said  mortgage  or  trust  deed,  and  to  adjudge 
the  said  Parker  entitled  to  an  attorney's  fee  of  $5,000, 
or  at  all.  (4)  It  was  error  to  order  the  said  property  sold, 
and  error  to  confirm  the  sale  of  the  same.  (5)  It  was  error 
to  sustain  the  demurrers  to  the  petition  to  vacate,  and  to 
dismiss  the  same.      It  is  plain,  we  think,  that  the  first 

28—21  WA8B. 
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four  assignments  of  error  cannot  be  considered  in  this  pro- 
ceeding as  they  relate  to  matters  occurring  in  the  original 
action,  and  which  could  only  be  reviewed  by  this  court  on 
a  regular  appeal  from  the  judgment  therein.  The  fifth 
assignment,  therefore,  is  the  only  one  which  we  can  prop- 
erly consider  at  this  time,  and  the  sole  question  to  be  de- 
termined is  whether  or  not  the  appellant's  petition  states 
facts  entitling  him  to  the  relief  demanded,  under  the  chap- 
ter of  the  Code  above  mentioned.  Section  6153  of  that 
statute  provides  that  the  superior  court  in  which  a  judg- 
ment has  been  rendered,  or  by  which,  or  the  judge  of 
which,  a  final  order  has  been  made,  shall  have  power, 
after  the  term  at  which  said  judgment  or  order  was  made, 
to  vacate  or  modify  such  judgment  or  order: 

"  1.  By  granting  a  new  trial  for  the  cause,  within  the 
time  and  in  the  manner,  and  for  any  of  the  causes  pre- 
scribed by  the  sections  relating  to  new  trials ; 

2.  By  a  new  trial  granted  in  proceedings  against  de- 
fendant, served  by  publication  only  as  prescribed  in  sec- 
tion 4880 ; 

3.  For  mistakes,  neglect,  or  omission  of  the  clerk,  or 
irregularity  in  obtaining  the  judgment  or  order ; 

4.  For  fraud  practiced  by  the  successful  party  in  ob- 
taining the  judgment  or  order ; 

6.  For  erroneous  proceedings  against  a  minor  (or) 
person  of  unsound  mind,  when  the  condition  of  such  de- 
fendant does  not  appear  in  the  record,  nor  the  error  in 
the  proceedings; 

6.  For  the  death  of  one  of  the  parties  before  the  judg- 
ment in  the  action ; 

7.  For  unavoidable  casualty  or  misfortune  preventing 
the  party  from  prosecuting  or  defending; 

8.  For  error  in  a  judgment  shown  by  a  minor,  within 
twelve  months  after  arriving  at  full  age." 

The  appellant  does  not  ask  for  a  new  trial,  and  there- 
fore subdivisions  one  and  two  of  this  section  are  not  ap- 
plicable to  the  present  proceeding.      And  we  are  of  the 
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opinion  that  the  facts  alleged  in  the  petition  (excluding 
mere  conclusions)  do  not  entitle  the  petitioner  to  the  relief 
sought  under  either  of  the  remaining  subdivisions.  Sec- 
tion 5156  provides  that  the  proceedings  to  obtain  the  bene- 
fit of  subdivisions  2,  3,  4,  5,  6  and  7  of  §  5153  shall  be  by 
petition,  verified  by  affidavit,  setting  forth  the  judgment 
or  order,  and  the  facts  constituting  a  cause  to  vacate  it, 
and,  if  a  party  is  a  defendant,  the  facts  constituting  a 
defense  to  the  action ;  and  such  proceedings  must  be  com- 
menced within  one  year  after  the  judgment  or  order  was 
made,  unless  the  party  entitled  thereto  be  a  minor,  or 
person  of  unsound  mind,  and  then  within  one  year  from 
the  removal  of  such  disability.  The  next  succeeding  sec- 
tion declares  that  in  such  proceedings  the  party  shall  be 
brought  into  court  in  the  same  way,  on  the  same  notice  as 
to  time,  mode  of  service,  and  mode  of  return,  and  the 
pleadings  shall  be  governed  by  the  same  principles,  and 
issues  be  made  up  by  the  same  form,  and  all  the  proceed- 
ings conducted  in  the  same  way,  as  near  as  can  be,  as  in 
an  original  action  by  ordinary  proceedings,  except  that 
the  facts  stated  in  the  petition  shall  be  deemed  denied 
without  answer ;  and  the  defendant  shall  introduce  no  new 
cause,  and  the  cause  of  the  petition  shall  alone  be  tried. 
This  chapter  of  the  statute,  taken  as  a  whole,  plainly  im- 
ports that  the  petitioner  in  proceedings  of  this  character 
is  deemed  the  plaintiff  and  the  adverse  party  the  defend- 
ant. In  other  words,  the  proceeding  to  vacate  or  modify 
a  judgment  is  in  the  nature  of  an  independent  action. 
Ifow  it  will  be  observed  that  the  petition  in  this  instance 
fails  entirely  to  set  forth  the  judgment  and  decree  com- 
plained of,  or,  except  by  inference,  that  any  judgment  or 
decree  in  which  the  appellant  was  interested  was  rendered 
at  all.  What  the  original  action  was,  or  what  the  issues 
therein  determined  were,  is  not  stated  in  this  petition. 
It  may  be  that  the  petition  states  facts  which,  if  estab- 
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lished,  would  render  appellant's  attorneys  liable  to  him 
for  whatever  damage  he  may  have  sustained  by  reason  of 
their  acts,  but,  in  our  opinion,  it  does  not  state  facts  suffi* 
cient  to  warrant  the  court  in  vacating  the  judgment  and 
decree.  So  far  as  the  facts  stated  are  concerned,  we  are 
unable  to  perceive  that  there  were  any  mistakes,  neglect 
or  omissions  on  the  part  of  the  clerk,  or  irregularity  in 
obtaining  the  judgment,  or  that  the  judgment  was  obtained 
by  any  fraud  practiced  by  a  successful  party.  It  is  true 
that  the  petition  states,  in  substance,  that  said  judgment 
was  fraudulently  obtained  by  reason  of  the  fact  that  said 
Parker  had  no  authority  to  represent  the  petitioner,  and 
that  that  fact  was  known  both  by  said  Parker  and  by  oer- 
tain  attorneys  who  had  been  employed  by  petitioner,  but 
were  afterwards  discharged,  and  also  by  the  receiver  of 
the  railroad  company ;  but  neither  that  statement,  nor  any 
other  set  forth  in  the  petition,  brings  the  case  within  the 
terms  of  the  statute.  It  is  claimed,  however,  by  the  appel^ 
lant  that  he  is  entitled  to  have  the  judgment  of  the  lower 
court  vacated  and  set  aside  under  §  4767  of  Ballinger's 
Code,  which  provides  that  the  court  may  at  any  stage  of 
the  proceedings  relieve  the  party  for  whom  an  unauthor- 
ized attorney  has  assumed  to  appear  from  the  conse- 
quences of  his  acts.  But  the  difficulty  with  this  conten- 
tion is  that  it  appears  by  the  petition  and  the  assignment 
of  errors  in  appellant's  brief  that  the  appellant,  in  due 
season,  raised  the  question  of  the  authority  of  the  attorney 
who  assumed  to  act  for  the  plaintiffs  in  the  original  action 
by  a  motion  to  dismiss  the  proceeding,  and  that  said  mo- 
tion was  denied  by  the  court;  and,  that  being  true,  the 
appellant  cannot  retry  the  question  upon  a  petition  to 
vacate  the  judgment. 

The  judgment  of  the  court  below  is  affirmed. 

Reavis  and  Dunbab^  JJ.,  concur. 
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[No.  82W.    Decided  Beptefmber  %,  18l».] 

Th£  State  of  Washington^  on  the  Relation  of  Dudley 
Eshelman,  v.  IN'sal  Chebtham,  as  State  AudUor. 

CONSTITUTIONAL  LAW — ^BXTBA  0OMFBN8ATION  TO  OnTGEBS. 

Under  8  25,  art.  2,  of  the  conBtitutlon,  which  proyides  that  "the 
legislature  shall  never  grant  any  extra  compensation  to  any  public 
officer,  agent,  servant  or  contractor  after  the  services  shall  have 
1>een  rendered  or  the  contract  entered  into/'  an  allowance  of  extra 
compensation  to  employees  of  the  legislature  subsequent  to  the 
rendition  of  the  services  they  were  employed  to  perform  is  void. 

SAME — ^PBOHIBmON  APPLIES  TO  EITHDt  BBANOH  OT  LBGISLATUBX. 

The  constitutional  limitation  against  the  granting  of  extra 
compensation  by  the  legislature  to  officers,  employees  or  servants 
of  the  state,  is  applicable  to  either  branch,  as  well  as  to  the  whole 
body,  of  the  legislature. 

SAME — ^PERFORMANCE  OF  EXTRA  DUTIES. 

The  constitutional  restriction  against  the  legislature's  granting 
extra  compensation  to  officers  or  servants  after  the  rendition  of 
the  services  or  the  entering  into  the  contract,  and  against  increase 
of  compensation  of  a  public  officer  during  his  term  of  office  does 
not  prohibit  the  legislature,  or  either  branch,  from  granting  an 
employee  compensation  for  services  performed  in  addition  to  the 
regular  duties  for  which  he  was  employed. 

LEGISLATIVE  OITIOEBS  AND  EMPLOYEES — ^HOUBS  OF  LABOR. 

When  an  employee  enters  the  service  of  a  legislature,  he  con- 
tracts to  perform  his  duties  whenever  th^  are  required  to  be  per- 
formed, and  he  can  not  claim  his  employment  is  for  the  perform- 
ance of  his  services  during  certain  hours  of  the  day  nor  for  a 
certain  number  of  hours  per  day,  even  though  it  may  be  customary 
in  state  offices  to  regard  ten  hours  as  constituting  a  day's  work. 

Original  Application  for  Mandamus. 

Pritchard  &  Haight,  for  relator. 

Thomas  M.  Vance,  Assistant  Attorney  General,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar^  J. — This  is  an  application  for  a  writ  of  man- 
damus to  command  the  state  auditor  to  issue  warrants  to 
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Dudley  Eshelman  and  others  for  extra  services  performed 
during  the  sixth  session  of  the  legislature  of  the  state  of 
Washington.  The  affidavit  upon  which  the  application  is 
based  shows  that  Dudley  Eshelman  was  employed  as  secre- 
tary of  the  senate,  Herbert  N.  DeWolfe  as  assistant  secre- 
tary, M.  G.  McGuinnes  as  minute  clerk,  Oscar  Ingram  as 
stenographer,  E.  M.  Hunter  as  docket  clerk  and  M.  E. 
Miller  and  E.  J.  Delbridge  as  committee  clerks,  in  the 
senate  of  said  legislature.  The  employment  began  about 
the  9th  day  of  January,  1899.  On  the  13th  day  of  Janu- 
ary the  senate  adopted  a  resolution  allowing  the  following 
sums  per  day  to  said  employees,  respectively :  Secretary, 
$5;  assistant  secretary,  $4.50;  minute  clerk,  $4;  docket 
clerk,  $4;  committee  clerk,  $4;  stenographer,  $4.  On 
March  8,  1899,  the  senate  adopted  the  following  resolu- 
tion: 

"  Whereas,  the  secretary  and  assistant  secretary,  the 
minute  and  docket  clerks  and  the  stenographers  of  this 
senate,  in  order  to  faithfully  perform  their  respective 
duties,  have  been  compelled  to  work  on  an  average  of 
fourteen  hours  per  day, 

Be  it  resolved  by  the  senate  that  said  clerks  be  allowed 
compensation  for  one-fourth  time  extra,  in  consideration 
of  said  extra  work,  and  that  the  secretary  draw  warrants 
to  cover  -such  amounts." 

On  March  9,  the  last  day  of  the  session,  the  following 
resolution  was  adopted : 

"  Whereas  E.  J.  Delbridge  has  acted  during  the  session 
as  the  stenographer  for  the  senate  and  the  members  thereof 
in  addition  to  his  other  duties,  and  whereas  Ed  Miller  has 
assisted  the  secretary  of  the  senate  in  the  performance  of 
his  duties  in  addition  to  his  regular  duties, 

Therefore  be  it  resolved  by  the  senate  that  the  said 
clerks  above  referred  to  (and  the  assistant  sergeant  at 
arms)  be  and  they  are  hereby  allowed  additional  salary  to 
the  extent  of  one-fourth  of  that  allowed  them  heretofore, 
and  be  it  further  resolved  that  the  secretary  of  the  senate 
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be  and  they  are  hereby  authorized  to  draw  warrants  for 
the  amount  due  each." 

The  amounts  so  allowed  said  employees  were  as  follows : 
Dudley  Eshelman,  $75;  Herbert  N.  DeWolfe,  $67.50; 
E.  M.  Hunter,  $57;  M.  G.  McGuinnes,  $60;  Oscar  In- 
gram, $57;  M.  E.  Miller,  $56;  E.  J.  Delbridge,  $62. 
These  claims  have  been  assigned  to  Dudley  Eshelman,  the 
relator  herein. 

It  is  alleged  in  the  petition  that  the  said  last  mentioned 
allowances  made  in  said  resolution  were  a  reasonable,  and 
not  more  than  a  reasonable,  compensation  for  said  extra 
work,  and  that  the  certificates  conveying  the  said  last 
mentioned  amounts  and  allowances  and  showing  the  same 
to  be  due  to  said  employees,  respectively,  to  and  including 
said  9th  day  of  March,  1899,  duly  signed  by  the  president 
of  the  senate  and  countersigned  by  the  secretary,  have 
been  duly  presented  to  the  respondent,  but  that  respondent 
has  refused  to  issue  warrants  thereon.  It  was  the  opinion 
of  the  auditor  that  the  issuing  of  these  warrants  would  be 
in  contravention  of  §  25,  art.  2,  of  the  constitution.  Said 
section  is  as  follows : 

"  The  legislature  shall  never  grant  any  extra  compensa- 
tion to  any  public  officer,  agent,  servant  or  contractor  after 
the  services  shall  have  been  rendered  or  the  contract  en- 
tered into,  nor  shall  the  compensation  of  any  public  officer 
be  increased  or  diminished  during  his  term  of  office." 

It  is  asserted  by  the  relator  in  his  brief  that,  without 
constitutional  limitation,  the  salary  of  a  public  officer  can 
be  increased  or  diminished  at  the  will  of  the  legislature; 
and  for  the  purposes  of  this  decision  this  proposition  may 
be  conceded.  It  is  also  insisted  that  the  grant  forbidden 
is  for  extra  compensation,  while  the  allowance  in  question 
is  not  extra  pay  for  work  done,  but  pay  for  extra  work 
done,  and  that  it  is  not  a  grant  of  extra  compensation,  but 
the  ascertaining  and  fixing  of  what  is  a  fair  and  reasonable 
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compensation;  that  it  is  not  an  extra  grant  after  service 
rendered  or  the  contract  has  been  entered  into,  but  the 
settlement  and  allowance  of  a  reasonable  compensation  in 
a  case  where  the  value  of  the  services  has  not  been  ascer- 
tained or  agreed  upon  in  advance,  but  the  service  has  been 
entered  upon  on  the  implied  promise  to  pay  a  reasonable 
compensation.  We  do  not  think  that  these  deductions 
are  legitimately  drawn  from  the  facts  stated.  The  value 
of  the  services  evidently  had  been  ascertained  by  the 
senate  when  it  fixed  the  per  diem  of  these  employees. 
It  must  have  been  upon  this  ascertainment  that  the  per 
diem  was  fixed,  and  it  was  agreed  upon  when  it  was  so 
fixed  by  the  senate  and  the  employees  accepted  the  offices 
and  entered  upon  the  discharge  of  their  duties. 

A  great  many  authorities  have  been  cited  by  the  relator, 
all  of  which  we  have  examined,  but  believe  them  not  to 
be  in  point  in  this  case.  Most  of  them  are  to  the  effect 
that  under  a  constitution  which  provides  that  the  compen- 
sation or  fees  of  public  officers  shall  not  be  increased  dur- 
ing the  term  of  office,  and  that  the  term  of  an  office  cannot 
be  extended  for  a  longer  period  than  that  for  which  such 
officer  was  elected  or  appointed,  such  provision  embraced 
only  officers  which  are  elected  or  appointed  for  some  spe- 
cific or  definite  time,  and  that  it  has  no  application  to 
employees  of  this  kind.  Such  is  the  case  of  State  ex  rel. 
Kane  v.  Johnson,  123  Mo.  43  (25  S.  W.  855),  where  it 
was  held  that  a  municipal  officer  subject  to  removal  at  the 
pleasure  of  the  council  was  not  an  officer,  within  the  con- 
stitutional provision  just  above  cited.  And  many  cases 
are  cited  to  show  that,  under  the  provision  of  a  constitu- 
tion or  statute  which  prohibits  the  increase  of  salary  or 
term  of  office  of  public  officers,  such  provision  does  not 
apply  to  officers  who  do  not  have  a  fixed  term  or  a  fixed 
salary.  We  are  unable  to  see  the  bearing  of  these  de- 
cisions upon  the  case  at  bar.     Our  constitution  is  two-fold. 
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The  section  referred  to  provides,  as  do  the  constitutions 
cited  by  the  cases  above  mentioned,  that  the  compensation 
of  a  public  officer  shall  not  be  increased  or  diminished 
during  his  term  of  office.  But  this  is  not  the  provision  in 
the  constitution  that  is  infringed  by  the  action  of  the 
senate.  It  is  the  first  provision,  vi^.,  that  the  legisla- 
ture shall  never  grant  any  extra  compensation  to  any 
public  officer,  agent,  servant  or  contractor  after  the  same 
shall  have  been  rendered  or  the  contract  entered  into ;  and, 
-whether  or  not  the  relator  was  a  public  officer,  he  certainly 
was  a  servant  of  the  state.  He  entered  into  a  contract  with 
the  state,  and  extra  compensation  has  now  been  voted  him 
for  services  which  had  already  been  rendered.  There  is 
no  doubt  of  the  power  of  the  legislature  to  have,  at  any 
time  they  determined  that  the  officer  was  not  sufficiently 
paid,  increased  his  per  diem ;  but  that  is  a  different  propo- 
sition from  the  one  involved  here,  where  the  compensation 
was  added  after  the  services  had  been  performed.  If  the 
whole  disposition  of  the  case  were  to  depend  upon  the  last 
clause  of  the  constitution  in  relation  to  public  officers, 
then  there  would  have  been  no  occasion  for  the  insertion 
of  the  first  proposition.  The  constitution  in  that  respect 
itself  makes  a  distinction. 

It  is  urged  by  the  relator  that  he  had  a  right  to  rely 
upon  the  custom  existing,  to  the  effect  that  state  officers 
are  not  ordinarily  called  upon  to  work  more  than  ten 
hours  a  day;  that  that  is  a  reasonable  labor.  But  the 
history  of  legislative  bodies  is  to  the  effect  that  no  regular 
hours  of  service  are  rendered  either  by  members  of  the 
l^slature  themselves  or  by  their  servants.  They  may 
sit  two,  four,  six,  or  twelve  hours  a  day,  or  all  night,  as 
they  see  fit ;  and  it  frequently  occurs  that,  during  a  great 
many  days  of  the  session  no  service  is  rendered,  either  by 
the  members  or  by  the  employees.  As  is  well  said  by  the 
attorney  general  in  his  brief: 
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"  When  an  employee  enters  the  service  of  a  legislature 
in  either  of  its  branches,  he  does  so  knowing  of  these 
eccentricities  of  legislative  bodies,  and  he  contracts,  not  to 
perform  services  during  certain  hours  of  the  day,  but  to 
perform  his  services  whenever  they  are  required  to  be 
performed." 

The  other  proposition  of  the  relator,  that  the  constitu- 
tional inhibition  is  one  against  the  legislature  and  not 
against  either  branch  of  the  legislature,  we  think  is  scarce- 
ly worthy  of  comment.  There  can  not  be  imputed  to  the 
members  of  the  constitutional  convention  the  weakness  of 
prohibiting  the  entire  legislature  from  exercising  an  abuse 
which  it  would  permit  either  branch  of  the  legislature  to 
do  separately.  While  there  is  a  great  scarcity  of  authority 
on  this  particular  question,  there  is  one  case  which  is 
directly  in  point, — State  ex  rel.  Field  v,  Williams,  34 
Ohio  St.  218, — ^where  it  was  held  that  a  single  branch  of 
the  general  assembly  could  not  by  resolution  allow  com- 
pensation for  extra  services  performed  by  a  sergeant  at 
arms,  such  compensation  being  inhibited  by  §  29,  art.  2, 
of  the  constitution.  The  provision  of  the  constitution  was 
as  follows: 

"  No  extra  compensation  shall  be  made  to  any  officer, 
public  agent  or  contractor,  after  the  service  shall  have 
been  rendered  or  the  contract  entered  into.^' 

It  will  be  observed  that  the  provision  of  the  Ohio  con- 
stitution was  almost  identical  with  ours,  with  the  differ- 
ence that  in  addition  to  the  officers,  agents,  or  contractors 
mentioned  in  the  Ohio  constitution,  ours  incorporated 
servants.  In  speaking  of  this  clause  of  the  constitution 
the  supreme  court  of  Ohio  said : 

"  This  language  is  very  broad,  and  was  intended  to 
embrace  all  persons  who  may  have  rendered  services  for 
the  public  in  any  capacity  whatever,  in  pursuance  of  law, 
and  in  which  the  compensation  for  the  services  rendered 
is  fixed  by  law,  as  well  as  persons  who  have  performed  or 
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agreed  to  perform  services  in  which  the  public  is  inter- 
ested, in  pursuance  of  contracts  that  may  have  been  en- 
tered into  in  pursuance  of  law,  and  in  which  the  price  or 
consideration  to  be  received  by  the  contractor  for  the  thing 
done,  or  to  be  done,  is  fixed  by  the  terms  of  the  contract." 

In  that  case  the  per  diem  of  the  officer  was  fixed,  and  the 
court  further  said : 

"It  is  unnecessary  to  determine  whether  the  relators, 
while  acting  as  first  and  second  assistant  sergeants-at- 
arms,  were  or  were  not  'officers,^  within  the  strict  meaning 
of  that  word,  as  usually  understood.  They  were,  while 
discharging  their  duties,  serving  the  public  at  a  fixed  com- 
pensation, and  were  therefore,  whether  they  be  regarded  as 
statutory  officers  or  as  public  agents,  within  the  meaning 
of  the  first  clause  of  the  section,  which  inhibits  them  from 
receiving  extra  compensation  after  the  services  were  ren- 
dered/' 

It  seems  to  us  that  the  language  of  the  constitution  is 
80  plain  and  comprehensive  that  there  is  little  room  for 
construction,  and,  if  the  language  employed  would  not 
serve  to  prohibit  the  payment  of  more  wages  after  services 
were  rendered  than  was  originally  contracted  for,  it  would 
be  difficult  to  use  language  that  would  bring  about  that 
result. 

The  claim  of  Miller  and  Delbridge  is  confessed  by  the 
answer  as  resting  upon  a  different  state  of  facts.  The 
auditor  will  therefore  issue  a  warrant  to  Miller  for  $66 
and  to  Delbridge  for  $52 ;  but,  as  to  the  other  claims,  they 
will  not  be  allowed,  and  the  writ  will  not  issue. 

GoBDOK,  C.  J.,  and  Fullebton,  Anders  and  Rbavis, 
JJ.,  concur. 
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38  ^1  Frank  Hagerman  et  al,.  Plaintiffs,  v.  Martin  L.  Hblt- 

ZEL  et  al,.  Defendants. 

In  the  Matter  of  the  Application  of  W.  G.  Frazer  for  a 
Writ  of  Assistance:  Henry  Meyers,  Appellant,  v. 
W.  G.  Frazer,  Respondent. 

WRIT  OF  ASSIBTANOB — ^WHEN  I8SUKD — BIGHTS  OF  BEDKMPTIONSB. 

The  purchaser  of  an  equity  of  redemption  in  premises  which 
have  been  sold  upon  foreclosure  of  mortgage  is  entitled  to  a  writ 
of  assistance  to  place  him  in  possession,  where  he  has  redeemed 
within  the  statutory  period,  under  Code  Proc.,  8  619,  which  pro- 
vides that  "the  purchaser  from  the  day  of  sale  until  a  resale  or 
redemption,  and  the  redemptioner  from  the  day  of  his  redemption 
until  another  redemption,  shall  be  entitled  to  the  possession  of 
the  property  purchased  or  redeemed." 

SAME — ^BIGHTS  OF  PBIVIES  TO  THE  SUIT. 

The  rule  that  the  writ  of  assistance  will  issue  only  against 
parties  to  the  suit,  or  their  representatiyes,  or  those  who  came  into 
possession  under  either  of  the  parties  while  the  suit  was  pending, 
is  not  infringed  by  its  issuance  against  priyies  to 'the, original 
parties  in  the  suit,  though  such  privies  may  not  have  been  named 
therein. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
William  McDonald,  Judge.      Affirmed. 

Chadwick  &  Bryant,  for  appellant. 
Trirnble  &  Pattison,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — The  main  action  was  for  the  foreclosure  of 
a  mortgage  executed  by  Heltzel  and  wife,  defendants,  and 
to  foreclose  all  claims  of  the  other  defendants  mentioned. 
Under  the  sale  ordered  by  the  decree  of  foreclosure  the 
plaintiffs  became  the  purchasers  of  the  premises  described 
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in  the  mortgage,  and  a  certificate  of  sale  was  issued  by  the 
sheriff.  The  plaintiffs  thereupon  applied  for  a  writ  of 
assistance  to  put  them  in  possession  of  the  mortgaged 
premises,  which  was  issued  by  the  court,  and  the  sheriff 
thereafter  placed  the  plaintiffs  in  possession  of  the  prem- 
ises under  the  writ.  Thereafter  the  plaintiffs  transferred 
the  certificate  of  sale  to  one  Mohney,  who  put  the  appel- 
lant, Meyers,  in  possession  of  the  premises.  After  the 
mortgagors,  Heltzel  and  wife,  were  put  out  of  possession, 
they  transferred  the  equity  of  redemption  to  Frazer,  the 
respondent.  Respondent,  prior  to  the  expiration  of  the 
time  for  redemption,  duly  made  application  to  the  sheriff 
to  redeem  the  premises  from  the  sale  under  the  decree  of 
foreclosure,  giving  notice  to  the  purchasers  and  their 
assigns  of  his  intention  to  redeem,  and  thereafter  sub- 
mitted proof  of  his  right  to  redeem,  and  paid  to  the  sheriff 
the  sum  necessary  for  redemption,  and  the  sheriff  issued 
to  Frazer  a  certificate  of  redemption.  Frazer  thereafter 
made  demand  upon  Mohney  and  Meyers  for  possession  of 
the  premises,  exhibiting  to  them  his  certificate  of  redemp- 
tion. Meyers  refused  to  deliver  possession,  and  Frazer 
applied  to  the  superior  court  for  a  writ  of  assistance  to 
place  himself  in  possession  of  the  premises,  and  upon  a 
hearing  the  superior  court  ordered  that  the  writ  issue.  At 
the  hearing  upon  the  order  to  issue  the  writ,  appellant 
demurred  generally  to  the  petition  for  the  writ.  The 
petition  was  entitled  in  the  original  action.  The  court 
overruled  the  demurrer,  to  which  order  overruling  the  de- 
murrer and  granting  the  writ  of  assistance  the  appellant 
excepted  and  assigned  such  ruling  as  error. 

The  writ  of  assistance  is  described  in  2  Enc.  PI.  &  Pr., 
p.  975,  as 

"  The  ordinary  process  used  by  a  court  of  chancery  to 
put  a  party,  receiver,  sequestrator,  or  other  person  into 
possession  of  property  when  he  is  entitled  thereto,  either 
upon  a  decree  or  upon  an  interlocutory  order.     The  most 
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familiar  instance  of  its  use  is  where  land  has  been  sold 
under  a  decree  foreclosing  a  mortgage ;  but  it  is  also  em- 
ployed wherever  a  court  of  equity,  having  jurisdiction  of 
the  persons  and  property  in  controversy,  has  determined 
the  rights  of  the  litigants  to  the  title  or  possession  of  real 
estate." 

This  court,  in  Debenture  Corporation  v.  Warren,  9 
Wash.  312  (37  Pac.  451),  determined  that  the  writ  of 
assistance  oiight  to  issue  in  favor  of  the  purchaser  at  a 
foreclosure  sale.  The  court  there  had  under  consideration 
§  519,  2  Hill's  Code,  which  is  as  follows: 

"  The  purchaser  from  the  day  of  sale  until  a  resale  or 
redemption,  and  the  redemptioner  from  the  day  of  his 
redemption  until  another  redemption,  shall  be  entitled  to 
the  possession  of  the  property  purchased  or  redeemed,  un- 
less the  same  be  in  the  possession  of  a  tenant  holding  under 
an  unexpired  lease,  and  in  such  case  shall  be  entitled  to 
receive  from  such  tenant  the  rents  or  the  value  of  the  use 
and  occupation  thereof  during  the  same  period." 

The  rule  relative  to  possession  under  a  decree  foreclos- 
ing a  mortgage  in  the  absence  of  statutory  regulation  did 
not  permit  the  purchaser  after  sale  to  take  possession  until 
the  deed  pursuant  to  the  decree  was  executed  and  the  title 
was  finally  consununated ;  but  the  statute  above  quoted  and 
construed  gave  the  right  of  possession  immediately  after 
sale,  and  upon  the  issuance  of  the  certificate  thereof.  Such 
possession  is  evidently  pending  the  completed  forecloBure 
of  the  equity  of  redemption,  and  while  the  court  still  retains 
jurisdiction  of  the  persons  and  property;  but  the  same 
statute  which  regulates  the  right  of  possession  of  the  pur- 
chaser in  a  decree  of  foreclosure  also  regulates  the  right 
of  the  redemptioner  after  such  sale.  Thus,  after  the  sale, 
and  until  the  period  of  redemption  has  expired,  the  right 
to  possession  of  the  premises  is  determined  by  the  statute, 
and  the  power  of  the  court  to  enforce  this  right  by  its  writ 
continues  until  the  title  has  finally  passed  under  the  decree. 
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And  while  it  is  true,  as  suggested  by  counsel  for  appellant, 
that  neither  the  appellant  nor  respondent  was  formally 
named  in  the  foreclosure  suit,  yet  each  is  privy  to  original 
parties  in  the  suit.  And  this  does  not  trench  upon  the 
principle  stated  in  2  Enc.  PL  &  Pr.,  p.  979,  that 

"The  writ  will  issue  only  against  parties  to  the  suit  or 
their  representatives,  or  those  who  came  into  possession 
under  either  of  the  parties  while  the  suit  was  pending." 

It  may  be  observed  that  usually  the  writ  of  assistance 
rests  in  the  soimd  discretion  of  the  court,  and  it  will  be 
used  only  when  the  right  is  clear,  and  there  is  no  appear- 
ance of  equity  in  the  defendant,  or  where  there  is  not  a 
bona  fide  contest  relative  to  the  right  of  possession.  But 
in  this  case  the  right  of  the  redemptioner  to  the  immediate 
possession  of  the  premises  seems  clear.  / 

The  judgment  is  affirmed. 

DuNBAB,  Anders  and  Fullebton,  JJ.,  concur. 
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J.  W.  Yah  Bbooki^in,  Respondent,  v.  Queen  City  Pbint- 
iNO  Company  et  al.,  Respondents,  David  E.  Dubie, 
Appellant, 

BECBIVEBS — ^ALLOWANCE  FOB  SEBTICBS — PREVIEW  ON  APPEAIi. 

The  allowance  made  for  a  receiver's  services  by  a  court  which 
has  a  complete  and  personal  knowledge  of  all  the  circumstances 
surrounding  the  settlement  of  the  estate  will  not  be  disturbed  on 
appeal,  unless  there  is  sufficient  evidence  In  the  record  to  show 
that  it  was  clearly  Inadequate. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
WrLLiAM  Hickman  Moobe^  Judge.     Affirmed. 


448      BARNES  ▼.  GERMAN  SAVINGS  AND  LOAN  SOCIETY. 

Syllabaa.  [21  Wash. 

Julius  F.  Hale  and  C  W.  Turner,  for  appellant. 
John  Kelleher,  for  respondents. 

Per  Curiam. — This  is  an  appeal  from  the  order  of  the 
superior  court  of  King  county  denying  a  portion  of  the 
appellant's  claim  for  services  as  receiver  of  the  Queen 
City  Printing  Company,  the  balance  claimed  by  the  re- 
ceiver which  was  not  allowed  by  the  court  being  $965.  In 
matters  of  this  kind,  where  a  receiver  is  acting  under  the 
direction  of  a  court  who  has  a  complete  and  personal 
knowledge  of  all  the  circumstances  surrounding  the  settle- 
ment of  the  estate,  this  court  would  be  reluctant  to  disturb 
the  allowance  made  the  receiver  by  such  court;  and 
especially  will  it  not  do  so  in  a  case  of  this  kind,  where 
the  evidence  upon  which  the  court  based  its  findings  has 
not  been  made  a  part  of  the  record.  In  such  case,  this 
court  can  but  assume  that  the  superior  court  based  its  con- 
clusions upon  the  facts  proven  at  the  hearing. 

The  judgment  will  be  affirmed. 
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James  Barnes,  Jr.,  Respondent,  v.  The  German  Savings 
AND  Loan  Society,  Appellant 

REAL  ESTATE  BBOKEB — ^BIOHT  TO  OOMMISSION. 

Where  a  broker  for  the  sale  of  real  estate  obtaing  a  purchaser 
ready,  able  and  wiUing  to  pay,  Informs  the  owner  of  such  fact  and 
produces  the  purchaser,  although  the  broker  has  no  formal  con* 
tract  with  the  purchaser  which  may  be  specifically  enforced,  he 
is  entitled  to  his  commission,  when  the  owner  chooses  to  deal  with 
the  purchaser  on  other  terms. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Grange  Jacobs,  Judge.    Affirmed. 
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Struve,  Allen,  Hughes  &  McMicJcen,  for  appellant. 
Donworth  &  Howe  (Piles,  Donworth  &  Howe,  of  coun- 
sel), for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Action  upon  a  contract  of  brokerage  be- 
tween plaintiff,  assignee  of  A.  B.  Stewart,  and  the  defend- 
ant and  appellant,  for  commission.  The  defendant  owned 
the  Safe  Deposit  Building,  in  Seattle.  Stewart  desired  to 
rent  the  building.  The  defendant  did  not  wish  to  lease 
the  building,  but  desired  to  sell;  whereupon  defendant 
offered  to  sell  the  building  to  Stewart  for  $65,000  net,  and 
to  allow  all  the  purchase  price  above  that  sum  to  go  to 
Stewart  as  commission  for  procuring  the  sale.  Stewart 
employed  the  plaintiff  as  an  assistant  broker.  Negotia- 
tions were  had  between  Stewart  and  McNeill  Bros.,  a  cor- 
poration, through  its  agent,  H.  W.  McNeill,  and  Stewart 
finally  communicated  to  the  defendant  that  he  had  effected 
a  sale  of  the  building  for  $70,000,  and  asked  to  be  directed 
where  to  deposit  the  purchase  price.  In  answer  to  such 
communication,  Stewart  was  advised  by  defendant  that  it 
had  another  offer  of  $67,600  for  the  building,  and  such 
offer  was  finally  accepted  by  defendant,  and  the  building 
purchased  by  McNeill  Bros. 

The  issues  raised  here  are  substantially  questions  of 
fact,  which  were  before  the  jury  at  the-  trial  of  the  cause. 
In  this  view,  it  is  imnecessary  to  review  conflicting  testi- 
mony. It  was  determined  by  the  jury  that  Mr.  Toumy, 
the  agent,  was  authorized  to  make  the  contract  of  broker- 
age alleged  for  defendant,  and  that  such  contract  extended 
until  Saturday  succeeding  the  Friday  on  which  the  agree- 
ment was  made  between  McNeill  Bros,  and  Stewart,  by 
which  McNeill  Bros,  agreed  to  purchase  the  building  for 
$70,000;  and  it  was  also  determined  that  the  purchaser 

29—21  WABH. 


450     BARNES  V.  GERMAN  SAVINGS  AND  LOAN  SOCIETY. 
Opinion  of  the  Court — Rbayib,  J.  [21  Wash. 

was  ready,  able  and  willing  to  pay  the  purchase  price,  and 
that  this  fact  was  communicated  to  defendant.  It  also 
appears  that  Stewart  and  plaintiff  were  the  procuring 
cause  of  the  sale.  They  found  the  purchaser  ^  they  brought 
it  to  defendant,  and  a  sale  was  afterwards  consummated 
between  the  defendant  and  the  same  purchaser.  Almost 
simultaneously  with  the  communication  from  Stewart  to 
defendant  of  the  offer  or  sale  of  the  building  for  $70,000, 
the  rental  agent  of  defendant,  in  charge  of  the  building 
in  Seattle,  communicated  from  the  same  purchaser  an 
offer  to  purchase  the  building  for  $67,500,  which  was  ulti- 
mately accepted  by  defendant,  and  a  sale  made  for  that 
price. 

It  is  maintained  by  the  learned  counsel  for  appellant 
that,  because  no  formal  contract  was  executed  between 
Stewart  and  McNeill  Bros.,  which  could  have  been  en- 
forced in  an  action  for  specific  performance,  Stewart's 
communication  that  the  building  was  sold  was  misleading ; 
that  his  brokerage  contract  with  defendant  was  not  com- 
pleted until  an  enf orcible  sale  was  actually  concluded.  In 
Carstens  v,  McReavy,  1  Wash.  359  (25  Pac.  471),  it  was 
stated  that  it  was  not  necessary  for  a  broker  to  obtain  a 
written  contract  with  his  prospective  purchaser,  but,  if  he 
found  a  purchaser  who  was  ready,  able  and  willing  to  pur- 
chase and  the  owner  was  informed  of  such  fact  and  the 
purchaser  actually  produced,  the  broker  was  entitled  to 
his  commission,  although  the  sale  was  defeated  through  the 
act  of  the  owner,  or  the  owner  chose  to  deal  with  the  pur- 
chaser on  other  terms."  Not  only  was  the  purchaser  found 
by  the  broker  in  the  case  at  bar,  but  a  cogent  inducement, 
in  fact  the  immediate  procuring  cause  of  the  purchase  of 
the  building,  seems  to  have  been  the  contract  of  lease 
arranged  between  the  firm  which  Stewart  represented  and 
the  purchaser,  which  was  for  a  long  term;  that  is,  the 
investment  was  the  more  immediately  desirable  and  avail- 
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able  because  of  this  lease;  and  the  sale  was  finally  made 
by  the  defendant  and  the  purchaser  being  directly  brought 
together,  and  the  defendant  itself  accepted  a  less  sum  than 
$70,000,  which  was  the  oflFer  made  to  Stewart  and  com- 
municated by  him  to  defendant. 

The  errors  assigned  upon  the  instructions  have  been  ex- 
amined and  are  not  deemed  important.  It  was  immaterial 
whether  the  contract  of  brokerage  between  Stewart  and 
defendant  was  exclusive,  because  no  other  broker  appears 
in  the  case,  and  no  question  can  arise  concerning  it.  The 
letter  of  Stewart  to  the  defendant  after  the  rejection  of 
Stewart's  offer,  and  the  answer  thereto  by  the  agent  of  the 
defendant,  were  merely  correspondence  occurring  between 
the  parties  and  explanatory  of  the  relations  between  Stew- 
art and  defendant,  and  therefore  they  were  proper  for  the 
consideration  of  the  jury.  The  remarks  of  the  court  upon 
their  admission  were  not  primarily  directed  to  the  jury, 
but  suggestions  made  for  the  benefit  of  counsel. 

From  a  review  of  the  evidence  and  the  fair  inferences 
to  be  drawn  therefrom,  it  appears  that  the  jury  were  fully 
warranted  in  coming  to  the  conclusion  expressed  in  the 
verdict,  and  the  judgment  is  affirmed. 

GrOBDON,  C.  J.,  and  Dunbak  and  Andebs,  JJ.,  concur. 
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The  State  of  Washington  on  the  Relation  of  M,  Wein- 
berg, Respondent,  v.  Pacific  Brewing  and  Malting 
Company  et  al..  Appellants. 

MANDAUUS — ^PBOCEDUBB — ^PABTY  PLAmTIFF — ^PBOSEGUTION  IN  NAMS 
OF  STATE. 

Although  the  application  for  a  writ  of  mandamus  Is  made  In 
the  interest  of  a  private  person,  it  is  proper  practice  to  bring  the 
proceeding  in  the  name  of  the  state,  on  the  relation  of  the  party 
beneficiaUy  interested. 
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GOBFORATIONS — INSPECTION  OF  RECORDS — ^RIGHTS  OF  STOCKHOLDER. 

A  stockholder  of  a  corporation  has  the  right,  at  reasonable 
times,  to  inspect  and  examine  the  books  and  records  of  such 
corporation,  so  long  as  his  purpose  is  to  inform  himself,  in  the 
interests  of  the  corporation,  as  to  the  manner  and  fidelity  with 
which  the  corporate  affairs  are  being  conducted;  and,  upon  a  re- 
fusal to  permit  such  inspection,  may  enforce  the  right  by  manda> 
mus  proceedings. 

SAME — ^PRESUMPTIONS. 

The  presumption,  when  a  stockholder  applies  for  inspection  of 
the  corporate  books  and  accounts,  is  that  the  inspection  is  sought 
in  the  Interests  of  the  corporation ;  and,  when  the  refusal  is  based 
on  the  ground  that  the  inspection  is  sought  for  purpose^  antago- 
nistic to  the  corporation,  the  burden  is  upon  the  officers  refusing 
inspection  to  establish  that  the  stockholder  is  not  proceeding  in 
good  faith. 

SAME—GROUNDS  OF  REFUSAL. 

Where  the  refusal  to  permit  a  stockholder  to  inspect  the  books- 
and  accounts  of  the  corporation  was  based  on  the  ground  that  the 
stockholder  had  no  right  of  inspection  at  any  time  or  for  any 
purpose,  it  is  unnecessary  that  the  petition  for  mandamus  ta 
compel  compliance  should  affirmatively  show  the  demand  for  in- 
spection was  made  during  office  hours,  or  at  the  place  of  business, 
of  the  corporation,  or  that  the  person  making  the  demand  was 
the  agent  of  respondent  or  had  any  lawful  right  to  represent  her 
in  the  transaction. 

Appeal  from  Superior  Court,  Pierce  County. — Hon.. 
Thomas  Cabboll,  Judge.    Affirmed. 

Campbell  &  Powell,  for  appellants. 
Pritchard  &  Haight,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — The  Pacific  Brewing  &  Malting  Com- 
pany is  a  corporation  organized  under  the  laws  of,  and 
doing  business  within,  the  state  of  Washington,  and  Wil- 
liam Virges  is  the  treasurer  of,  and  is  entitled  to  and  has^ 
possession  and  custody  of  the  books  of  account  of,  said 
corporation.  The  respondent  is  a  stockholder  of  the  Pacific 
Brewing  &  Malting  Company,  owning  803  of  the  5,000 


STATE,  EX  REL.,  v.  PAOIPIO  BREWING,  ETC.,  00.  453 
Sept.  1890.]       Opinion  of  the  Goart — Fullbbton,  J. 

shares  in  which  the  capital  stock  of  the  corporation  is 
divided,  the  par  value  of  each  share  being  $100.  On 
August  10,  1898,  the  respondent  applied  to  the  court  below 
for  a  writ  of  mandamus  to  compel  the  appellants  to  permit 
her  to  inspect  the  account  books  of  the  corporation.  As  a 
cause  for  the  issuance  of  the  writ,  she  alleged : 

"  That  relator  as  such  stockholder  has  for  some  time 
been  desirous  of  learning  the  true  condition  of  the  affairs 
of  said  company  and  of  the  management  of  its  business 
and  of  the  value  and  nature  of  relator's  interest  and  prop- 
erty therein  as  such  stockholder,  and  of  the  manner  and 
skill  and  fidelity  with  which  relator's  interests  as  stock- 
holder as  aforesaid  are  and  have  been  attended  to  and  pro- 
tected, and  to  that  end  has  sought  to  inspect  and  examine, 
at  proper  and  convenient  times  and  without  interruption 
or  embarrassment  to  said  company,  or  to  the  management, 
or  transaction  of  the  business  thereof,  the  books  of  account 
of  said  corporation,  and  has  requested  and  demanded  of 
said  respondents  permission,  access  and  opportunity  to  so 
examine  said  books  of  account,  but  said  respondents  and 
each  of  them  have  always  refused  and  still  refuse  relator 
such  permission,  access  and  opportunity." 

The  lower  court  caused  an  alternative  writ  to  issue 
directing  the  appellants  to  permit  the  respondent  to  inspect 
the  books,  or  show  cause,  on  a  date  named,  why  a  per- 
emptory writ  commanding  them  to  do  so  should  not  issue. 
On  the  return  day  the  appellants  appeared  and  moved  the 
court  to  quash  the  proceedings,  for  reasons  which  are  here- 
after noticed;  and,  on  their  motion  being  overruled,  de- 
murred, reciting  the  grounds  contained  in  their  motion, 
and  the  further  ground  that  the  alternative  writ  of  man- 
date, and  the  affidavit  on  which  it  was  based,  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  or  to  entitle 
the  court  to  issue  the  writ,  and  that  the  respondent  had  a 
plain,  speedy  and  adequate  remedy  in  the  ordinary  course 
of  law.  The  demurrer  was  also  overruled ;  whereupon  the 
appellants  took  issue  upon  the  facts  alleged,  upon  which  a 
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trial  was  had  before  the  court  without  a  jury,  resulting  in 
a  judgment  in  favor  of  the  respondent,  and  an  order  that 
a  peremptory  writ  of  mandate  issue.  From  the  judgment, 
and  the  several  orders  and  the  rulings  of  the  court,  this 
appeal  is  taken. 

1.  The  motion  to  quash  and  dismiss  is  based  on  the 
ground  that  the  proceeding  is  not  prosecuted  in  the  name 
of  the  real  party  in  interest,  and  is  wrongly  entitled.  The 
contention  is  that  in  all  special  proceedings,  where  the 
state  has  no  direct  interest,  it  cannot  be  made  a  party,  and 
its  name  should  not  be  used  in  the  title  of  such  proceed- 
ings ;  that  the  proper  way  to  entitle  such  a  cause  is  in  the 
name  of  the  interested  party  as  plaintiff  and  the  adverse 
party  as  defendant,  after  the  manner  required  in  an  ordi- 
nary civil  action.  In  support  of  this,  the  appellants  cite 
subd.  1  and  2  of  §  4753,  and  §§  4824,  5738  and  5775  of 
Ballinger's  Code.  Conceding  the  construction  put  upon 
the  statute  by  the  appellants  to  be  the  proper  one,  the 
result  contended  for  by  them  would  not  necessarily  follow. 
The  court  will  not  in  the  first  instance,  on  its  attention 
being  called  to  this  character  of  defect,  quash  the  writ  and 
dismiss  the  proceeding,  but  will  first  grant  the  applicant 
an  opportunity  to  amend  by  striking  out  the  name  of  the 
unnecessary  party  and  inserting  the  name  of  the  party 
beneficially  interested  in  the  writ,  and  will  only  dismiss 
when  its  order  in  this  respect  is  disobeyed.  But  treating 
the  motion  to  quash  as,  in  effect,  a  motion  to  require  the 
applicant  to  amend,  should  it  be  allowed?  At  common 
law,  as  formerly  adjudicated  in  the  courts  of  England  and 
in  some  of  the  courts  of  this  country,  the  writ  of  man- 
damus was  regarded  as  purely  a  prerogative  writ,  issuable 
not  of  right,  but  only  at  the  pleasure  of  the  sovereign  or 
state,  and  hence  only  in  his  or  its  name  and  as  an  attribute 
of  sovereignty.  Now,  in  this  country,  it  is  generally,  if 
not  universally,  regarded  as  a  writ  of  right,  issuable  as  of 
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course  upon  proper  cause  shown,  and  it  would  seem  there 
could  be  no  very  satisfactory  reason  given  why  the  pro- 
ceedings should  not  be  conducted  as  in  an  ordinary  civil 
action  for  the  protection  of  private  rights ;  that  is,  in  the 
name  of  the  actual  parties  in  interest  as  plaintiff  and 
defendant,  without  introducing  the  state  as  the  prosecutor, 
unless  issued  in  behalf  of  the  state.  Yet  it  is  evident  that 
the  statute  regulating  the  procedure  did  not  contemplate 
this  change.  It  still  preserves  the  ancient  method  of  suing 
out  the  writ,  prescribing  that  it  "must  be  issued  upon 
affidavit  on  the  application  of  the  party  beneficially  inter- 
ested." Neither  does  the  statute  define  the  writ,  or  pre- 
scribe for  it  a  form  of  title,  nor  declare  in  whose  name  it 
shall  be  prosecuted ;  and  it  is  evident  that  the  statute,  when 
it  speaks  of  the  writ,  must  refer  to  the  writ  as  it  was  known 
and  defined  at  common  law.  The  Tveight  of  authority, 
also,  seems  to  be  against  the  appellants.  As  sustaining 
their  contention,  our  attention  is  called  to  the  cases  of 
People  V.  PachecOj  29  Cal.  210,  and  State  ex  rel.  Railroad 
Co.  V.  Commissioners  of  Jefferson  County,  11  Kan.  66. 
These  cases,  with  others  that  might  be  cited  from  those 
states,  hold  with  them.  In  California,  however,  in  the 
subsequent  case  of  People  v.  San  Francisco,  36  Cal.  595, 
it  was  said,  speaking  of  this  contention : 

"  We  are  not  inclined  to  extend  the  principles  adjudi- 
cated in  People  v.  Pacheco,  on  this  point,  beyond  the  facts 
of  that  case." 

It  would  seem,  too,  that  in  applying  the  principles  an- 
nounced in  the  cases  cited  to  subsequent  cases  the  courts 
of  those  states  have  not  been  entirely  consistent.  If  it  be 
error  to  join  the  state  as  prosecutor  in  a  case  where  only  a 
private  prosecutor  is  interested,  it  ought  to  be  equally  so 
to  join  a  private  prosecutor  with  the  state  where  the  writ  is 
prosecuted  on  behaK  of  the  whole  people — ^where  the  state 
alone  is  interested — ^yet  this  is  constantly  being  done  in 
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both  California  and  Kansas.  Turning  to  the  decisions 
from  other  states  having  statutes  similar  to,  and  equally 
liberal  with,  our  own,  the  method  of  procedure  adopted  by 
the  respondent  in  this  instance  is  generally  approved.  In 
State  ex  rel  Levy  v.  Spicer,  36  Neb.  477  (54  K  W.  852), 
it  is  said : 

"  The  right  of  the  relator  to  bring  an  action  by  man- 
damus in  the  name  of  the  state  has  been  recognized  from 
the  earliest  period  of  our  history  as  a  state,  and  may  be 
regarded  as  a  settled  rule  which,  if  changed,  it  should  be 
done  by  the  legislature." 

In  State  ex  rel,  Dakota  Hail  Ass'n  v,  Carey,  2  N.  Dak. 
36  (49  N.  W.  164),  a  case  where  the  attorney  general  ap- 
peared and  moved  to  dismiss  because  the  proceeding  was 
not  prosecuted  in  the  name  of  the  real  party  in  interest, 
the  court,  citing  the  statute  of  that  state,  which  declared 
that  "every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,"  held  that  this  section  applied  only 
to  remedies  formerly  had  by  action  at  law  or  by  suit  in 
equity,  and  was  not  intended  to  include  special  proceed- 
ings, such  as  mandamus,  etc.,  saying: 

"  We  can  see  no  good  likely  to  result  from  changing  the 
established  practice  in  this  respect,  and,  on  the  other  hand, 
a  change  not  based  on  a  new  and  well-considered  statute 
would,  in  our  opinion,  tend  to  much  confusion  in  the  prac- 
tice, and  thereby  greatly  impair  the  usefulness  of  the 
writ." 

In  State  ex  rel,  Huston  v.  Commissioners  of  Perry 
County,  5  Ohio  St  497,  it  is  said : 

"  The  question  as  to  the  prosecution  of  the  writ  in  the 
name  of  the  state,  is  purely  technical ;  and  if  this  mode  of 
prosecution  be  informal  under  the  code,  leave  would  of 
course  be  given  to  amend.  But  we  incline  to  think  this 
mode  of  proceeding  in  mandamus  proper.  The  writ  is, 
from  its  very  nature  and  definition,  'a  command  issuing 
in  the  name  of  the  sovereign  authority.'     Bouvier's  Diet. 
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Blackstone  says,  ^It  is  a  command  issuing  in  the  king's 
name/  In  the  United  States  it  has  always  been  issued  in 
the  name  of  the  sovereignty  by  which  it  has  been  author- 
ized. We  apprehend  the  code  does  not  contemplate  an 
essential  change  in  the  character  of  the  writ  or  the  pro- 
ceedings under  it.  From  the  nature  of  the  remedy,  this 
suit,  then,  is  properly  prosecuted  in  the  name  of  the  state." 
Collett  V.  Allison,  1  Okl.  42  (25  Pac.  516)  ;  State  ex  rel 
Curtis  V.  McCullough,  3  Xev.  202;  Chumasero  v.  Potts, 
2  Mont.  242 ;  Territory  ex  rel.  Tanner  v.  Potts,  3  Mont. 
364;  Ohio  ex  ret  Parrott  v.  Board  of  Public  Works,  36 
Ohio  St,  409;  Whitesides  v.  Stuart,  91  Tenn.  710  (20 
S.  W.  245). 

In  all  the  numerous  applications  for  this  writ  made 
before  this  court,  and  before  the  superior  courts  and 
brought  here  on  appeal,  the  proceedings  have  been,  with 
perhaps  one  exception,  prosecuted  in  the  name  of  the  state 
on  the  relation  of  the  party  beneficially  interested,  and, 
as  is  stated  by  the  coxinsel  for  appellants  in  their  brief,  "it 
is  believed  that  this  is  the  first  time  that  the  question  of 
practice  presented  by  the  case  at  bar  has  been  submitted 
to  this  court  for  its  decision."  It  is  proper  to  add  that  this 
practically  uniform  construction  of  the  statutes  relating 
to  this  subject  by  the  learned  and  distinguished  counsel 
who  appear  before  the  bar  of  this  court  is  entitled  to  great 
weight  in  determining  what  is  the  proper  practice,  and 
that  when  a  practice  is  once  established  radical  innova- 
tions are  to  be  avoided,  especially  where  no  real  evil  is  cor- 
rected by  the  change.  We  conclude,  therefore,  that  this 
proceeding  is  properly  brought  in  the  name  of  the  state, 
on  the  relation  of  the  party  beneficially  interested. 

2.  Another  question  is,  has  the  respondent  shown  facts 
sufficient  to  authorize  the  coxirt  to  direct  that  a  writ  of 
mandamus  issue  ?  The  stockholders  of  a  corporation  have 
at  common  law,  for  a  proper  purpose,  and  at  seasonable 
times,  a  right  to  inspect  any  or  all  books  and  records  of 
the  corporation.     While  this  right  is  universally  recog- 
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nized,  the  courts  disagree  as  to  what  is  a  proper  purpose, 
or,  rather,  as  to  what  facts  are  suiBcient  to  warrant  the 
court  in  directing  by  mandamus  permission  to  inspect, 
where  the  stockholder  has  been  refused  such  by  the  officers 
of  the  corporation.  In  the  early  case  of  Rex  v.  Master  and 
Wardens  of  the  Merchant  Tailors'  Company,  2  Bam.  & 
Adol.  116,  this  question  received  consideration  by  the 
court  of  the  King's  Bench  in  England,  on  which  the  sev- 
eral judges  expressed  opinions.  The  rule  to  show  cause 
why  a  writ  of  mandamus  should  not  issue  was  obtained 
upon  the  affidavits  of  certain  liverymen  and  freemen  of 
the  company,  who  alleged,  among  other  things,  that  the 
attention  of  the  deponents  had  for  a  considerable*  time 
been  called  to  the  affairs  of  the  company  by  reports,  which 
they  believed  to  be  well  founded,  that  the  revenues  of  the 
company  were  misemployed  through  malpractices  on  the 
part  of  those  members  who  had  the  management  of  the 
company's  affairs ;  that  the  fine  for  admitting  freemen  to 
the  livery  had  been  recently  twice  raised,  without  any  cor- 
responding increase,  as  deponents  were  informed  and  be- 
lieved, in  the  pensions  and  charitable  disbursements  of  the 
company;  that  a  lavish  expense  had  taken  place,  unsanc- 
tioned by  the  majority  of  the  members  of  the  company; 
that  a  clerk  of  the  company  had,  as  deponents  had  heard 
and  believed,  misappropriated  funds  of  the  company  to  a 
large  amount,  but  that  no  accounts  or  information  had 
been  laid  before  the  freemen  by  which  they  could  learn 
the  amount  of  such  defalcation,  nor  could  they  ascertain, 
unless  allowed  to  look  at  their  charters,  by-laws,  books, 
mimiments,  and  docximents,  whether  such  their  common 
funds  were  properly  applied  and  accounted  for  or  not; 
that  they  had  no  other  wish  in  desiring  the  inspection  of 
the  books  than  to  see,  on  behalf  of  a  body  of  the  members, 
by  whom  they  were  authorized,  how  their  joint  funds  were 
disbursed,  and  that  the  legal  rights  and  privileges  of  the 
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members  were  enjoyed  agreeably  to  their  charters.  On 
motion  to  discharge  the  rule,  the  judges  were  unanimous 
in  the  opinion  that  no  sufficient  cause  was  shown  to  war- 
rant the  court  in  issuing  the  writ.  It  was  held  that  before 
the  writ  could  issue  some  distinct  cause  or  purpose  affect- 
ing the  applicant  personally  must  be  shown,  and  that  a 
desire  to  examine  the  books  for  the  purpose  of  ascertain- 
ing whether  the  company's  affairia^were  being  properly 
managed  was  not  sufficient  cause.  Passing  upon  the 
motion,  Littledaxe,  J.,  said: 

"  The  master  and  wardens,  who  have  the  care  of  the 
documents  in  question,  are  boimd  to  produce  them  if  a 
proper  occasion  is  made  out,  in  a  matter  affecting  the  mem- 
bers of  the  corporation.  But  I  think  the  members  have 
no  right  on  speculative  grounds  to  call  for  an  examination 
of  the  books  and  muniments,  in  order  to  see  if  by  possi- 
bility the  company's  affairs  may  be  better  administered 
than  they  think  they  are  at  present.  If  they  have  any 
complaint  to  make,  some  suit  should  be  instituted,  some 
definite  matter  charged ;  and  then  the  question  will  arise 
whether  or  not  the  court  will  grant  a  mandamus." 

Taunton,  J.,  said:  . 

"  There  is  no  express  rule  that  to  warrant  an  applica- 
tion to  inspect  corporation  documents  there  must  actually 
have  been  a  suit  instituted ;  but  it  is  necessary  that  there 
should  be  some  particular  matter  in  dispute,  between  mem- 
bers, or  between  the  corporation  and  individuals  in  it; 
there  must  be  some  controversy,  some  specific  purpose  in 
respect  of  which  the  examination  becomes  necessary." 

Patteson,  J.,  said: 

"  I  am  far  from  saying  that  there  may  not  be  particular 
instances  in  which  a  corporator  may  apply  for  a  man- 
damus to  inspect  documents,  or  some  of  them,  of  the  kind 
here  mentioned,  if  he  can  show  a  specific  ground  of  appli- 
cation, and  that  the  granting  of  it  is  necessary  to  prevent 
his  suffering  injury,  or  to  enable  him  to  perform  his  duties. 
But  he  must  state  a  definite  object ;  and  here  that  is  not 
done." 
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The  principle  announced  in  this  case  has  been  followed 
by  some  of  the  courts  of  this  country,  in  so  far,  at  least,  as 
to  hold  that  the  mere  benefit  of  knowledge  to  be  derived 
from  the  books  as  to  the  proper  conduct  of  the  business  is 
not  a  sufficient  cause  for  the  issuance  of  the  writ  to  compel 
the  corporate  officer  to  grant  an  inspection,  but  that  some- 
thing more  must  be  shown;  as  that  a  controversy  is  de- 
pending, or  that  some  Question  or  interest  is  involved  with 
reference  to  which  the  contents  of  the  books  may  be  ap- 
plicable. Of  this  class  of  cases,  the  following  are  illus- 
trative: People  ex  rel.  Hatch  v.  Lake  Shore  &  M.  8. 
R.  R.  Co.,  11  Hun,  1;  People  v.  Walker,  9  Mich.  328; 
Commonwealth  v.  Phoenix  Iron  Co.,  105  Pa.  St  111  (51 
Am.  Rep.  184)  ;  Lyon  v.  American  Screw  Co.,  16  R,  I. 
472  (17Atl.  61). 

The  injustice  of  the  rule,  when  applied  in  all  its  strict- 
ness, has  been  so  keenly  felt  that  in  England,  and  in  many 
of  the  United  States,  the  right  of  inspection  of  corporate 
books  is  now  guaranteed  to  the  stockholders  by  statute,  and 
such  statutes  seem  to  be  generally  held  not  to  be  innova- 
tions in,  but  declaratory  of,  the  common  law.  The  tend- 
ency of  the  modem  decisions,  also,  is  towards  holding  that 
a  stockholder,  as  such,  has  a  right  to  inspect  the  books  and 
other  documents  of  the  corporation,  where  his  sole  object 
is  to  inform  himself  as  to  the  manner  in  which  the  busi- 
ness of  the  corporation  is  being  conducted.  In  Staie  ex 
rel.  Doyle  v.  Laughlin,  53  Mo.  App.  542,  the  facts  were 
that  the  relator  was  a  stockholder  in  a  banking  corpora- 
tion, and  as  such  stockholder  requested  of  the  directors 
and  officers  of  the  bank  the  privilege  of  examining  the 
books  of  the  bank  for  the  sole  purpose  of  acquainting  him- 
self with  the  condition  of  its  affairs,  and  how  the  bank  was 
being  managed.  On  the  request  being  refused,  he  brought 
mandamus  to  compel  the  officers  to  allow  such  inspection. 
The  court  said : 
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"  The  right  of  a  stockholder  to  examine  and  inspect  all 
the  books  and  records  of  a  corporation  at  all  seasonable 
times  and  to  be  thereby  informed  of  the  condition  of  the 
corporation  and  its  property  is?  a  common-law  right.  .  .  . 
It  is  quite  obvious  therefore  that  the  relator  has  a  clear 
right  to  examine  the  books  of  the  bank  in  question.  And 
though  the  relator  in  his  application  for  the  alternative 
writ  took  the  precaution  to  state  the  purposes  for  which 
he  sought  to  exercise  the  right  of  inspection,  this  upon 
principle  we  think  was  unnecessary.  If  the  right  of 
inspection  of  the  corporate  books  exists,  whether  under 
the  statute  or  at  common  law,  the  purpose  of  the  exercise 
of  the  right  is  immaterial.  State  ex  rel.  v.  Sportsman's 
Park,  29  Mo.  App.  [326]  supra.  Because  the  right  may 
be  made  the  subject  of  abuse  does  not  prove  that  it  does 
not  exist.  The  manner  in  which  it  may  be  exercised  might 
well  be  regulated  by  the  by-laws  of  the  corporation.  Such 
regulations  would,  of  course,  have  to  be  reasonable.  The 
right  could  not  be  regulated  out  of  existence." 

In  State  ex  rel.  Bourdette  v.  New  Orleans  Gaslight  Co., 
49  La.  An.  1556  (22  South.  815),  the  court  said: 

"  No  better  way  of  safeguarding  the  interests  of  the 
public  can,  perhaps,  be  devised,  or  one  that  may  be  so 
easily  and  readily  applied,  as  the  right  to  the  frequent, 
sudden  and  speedy  examination  of  the  books  of  corpora- 
tions in  the  stock  or  shares  of  which  investors  and  specu- 
lators are  invited  to  trade.  The  recognition  of  this  fact 
attests  alike  the  wisdom  and  purpose  of  the  framers  of  the 
constitution.  The  question  here  presented  was  virtually 
passed  upon  in  Legendre  v.  Brewing  Association,  45  La. 
An.  669  (12  South.  837),  and  adversely  to  the  pretensions 
of  defendant  corporation  herein.  See  also  State  ex  rel. 
Martin  v.  Bienville  Oil  Works  Co.,  28  La.  An.  204 ;  CocTc- 
bum  V.  Union  Bank,  13  La.  An.  289.  In  the  United 
States  the  prevailing  doctrine  appears  to  be  that  the  indi- 
vidual shareholders  in  a  corporation  have  the  same  right 
as  the  members  of  an  ordinary  partnership  to  examine 
their  company's  books,  although  they  have  no  power  to 
interfere  with  the  management.  (Morawetz,  Priv.  Corp., 
§  473.)     This  doctrine  obtains  with  all  the  more  force  in 
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this  state  by  reason  of  its  recognition  in  the  constitution 
itself." 

In  Lewis  v.  Brainerd,  53  Vt.  519,  an  action  brought 
under  a  statute  to  recover  a  penalty  fixed  by  the  statute 
for  refusing  to  permit  a  stockholder  to  examine  the  books, 
the  court,  on  affirming  a  judgment  recovered  for  such 
refusal,  said: 

"  The  shareholders  in  a  corporation  hold  the  franchise, 
and  are  the  owners  of  the  corporate  property ;  and  as  such 
owners  they  have  the  right,  at  common  law,  to  examine 
and  inspect  all  the  books  and  records  of  the  corporation, 
at  all  seasonable  times ;  and  to  be,  thereby,  informed  of  the 
condition  of  the  corporation  and  its  property.  Our  statute 
provides  the  method  of  securing  and  enforcing  such  rights. 
The  statute  is  remedial ;  it  was  enacted  to  secure  rights  and 
suppress  fraud  and  wrong;  and  should  be  so  construed  and 
enforced  as  effectually  to  carry  out  the  purpose  of  the  legis- 
lature, and  remedy  the  evil  sought  to  be  prevented." 

In  Huylar  v.  Cragin  Cattle  Co.,  40  K  J.  Eq.  392  (2 
Atl.  274),  it  is  said: 

"Stockholders  are  entitled  to  inspect  the  books  of  the 
company  for  proper  purposes  at  proper  times. 
And  they  are  entitled  to  such  inspection,  though  their  only 
object  is  to  ascertain  whether  their  affairs  have  been  prop- 
erly conducted  by  the  directors  or  managers.  Such  a  right 
is  necessary  to  their  protection.  To  say  that  they  have  the 
right,  but  that  it  can  be  enforced  only  when  they  have 
ascertained,  in  some  way  without  the  books,  that  their 
affairs  have  been  mismanaged,  or  that  their  interests  are  in 
danger,  is  practically  to  deny  the  right  in  the  majority  of 
cases.  Oftentimes  frauds  are  discoverable  only  by  exam- 
ination of  the  books  by  an  expert  accountant.  The  books 
are  not  the  private  property  of  the  directors  or  managers, 
but  are  the  records  of  their  transactions  as  trustees  for  the 
stockholders." 

See,  further,  CocJcbum  v.  Union  Bank,  13  La.  An.  289 ; 
State  ex  rel.  Martin  v.  Bienville  Oil  Works  Co,,  28  La. 
An.  204;  Ranger  v.  Champion  Cotton-Press  Co.,  51  Fed. 
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61,  62 ;  Deaderick  v.  Wilson,  8  Baxt.  108 ;  Boone,  Bank- 
ing, §  235;  Cook,  Stock  &  Stockholders  (3d  ed.),  §  511; 
Thompson,  Corporations,  §  4406  et  seq. 

In  §  4418,  the  author  in  the  last  work  cited  quotes  from 
the  English  eases  announcing  the  rule  that  the  right  to 
inspect  the  books  of  a  corporation  will  not  be  enforced 
unless  there  is  a  defined,  distinct  dispute,  and  adds: 

"  It  should  be  carefully  added,  however,  that  this  theory 
has  gained  no  considerable  footing  in  America,  nor  is  it 
based  upon  any  foundation  of  sense.  Subject  to  the  con- 
venience of  the  others,  or  of  the  common  agency  which 
acts  for  all,  it  is  the  right  of  every  proprietor  to  know  how 
the  business  in  which  he  has  embarked  his  money  is  being 
carried  on,  whether  there  is  any  dispute  about  it  or  not. 
Xor  can  this  principle  have  any  application  where  the 
right  is  given  by  statute." 

In  §  4407  the  same  author  says : 

"In  corporate  management,  or  mismanagement,  no 
more  frequent  or  more  aggravated  species  of  outrage  exists 
than  the  refusal  of  those  in  possession  of  the  corporate 
books  to  disclose  to  the  stockholders  the  written  evidences 
of  their  stewardship ;  and  in  many  cases  nothing  short  of 
severe  pecuniary  forfeitures,  followed  by  imprisonment  as 
for  crime,  will  afford  an  adequate  protection  to  minority 
stockholders." 

Corporations,  owing  to  the  ease  with  which  they  can  be 
formed  under  the  liberal  provisions  of  the  statute  and, 
affording  as  they  do  a  limited  liability  for  investors,  have 
become  a  favorite  means  for  the  combination  of  capital, 
and  are  now  engaged  in  almost  every  variety  and  character 
of  business.  In  fact,  they  have  largely  superseded  part- 
nerships. Not  havinsr  behind  them  the  personal  responsi- 
bility and  fortunes  of  the  promoters,  or  that  of  those  who 
may  have  invested  in  their  capital  stock,  the  interests  of 
the  public  at  larg^e  require,  and  especially  that  part  of  the 
public  dealing  with  them,  that  the  courts  adopt  the  rule 
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which  will  most  largely  conduce  to  honesty  in  their  man- 
agement We  believe  that  these  interests  will  be  better 
protected  by  holding  that  a  stockholder  of  a  corporation 
has  the  right,  at  reasonable  times,  to  inspect  and  examine 
the  books  and  records  of  such  corporation,  so  long  as  his 
purpose  is  to  inform  himself  as  to  the  manner  and  fidelity 
with  which  the  corporate  affairs  are  being  conducted  and 
his  examination  is  made  in  the  interests  of  the  corporation. 
Xor  will  it  be  presumed,  when  such  request  is  made,  that 
the  purpose  of  the  inspection  is  other  than  in  the  interest 
of  the  corporation;  and,  when  it  is  charged  to  be  other- 
wise, the  burden  should  be  on  the  oifficers  refusing  such 
request,  or  the  corporation,  to  establish  it.  The  argument 
that,  under  this  rule,  the  managers  of  a  rival  concern  may 
acquire  stock  in  the  corporation  and  use  the  privilege  for 
the  purpose  of  benefiting  the  rival  concern,  to  the  detri- 
ment of  the  corporation,  is  not  more  forceful  than  the 
other,  that,  under  the  restricted  rule,  a  combination  can 
be  made  by  persons  holding  the  majority  of  the  stock,  by 
which  the  corporation  is  managed  for  their  own  interests, 
to  the  exclusion  and  detriment  of  the  minority  holders 
and  injury  to  the  public  dealing  with  it. 

3.  It  is  contended  that  the  writ  should  have  been  re- 
fused because  it  is  not  shown  that  the  demand  for  an 
inspection  was  made  during  business  hours,  or  at  the  place 
of  business  of  the  corporation,  or  that  the  person  making 
the  demand  was  the  agent  of  the  respondent,  or  had  any 
lawful  right  to  represent  her  in  the  transaction.  These 
objections  would  come  with  more  force  had  the  refusal  to 
permit  an  inspection  on  the  part  of  the  officer  in  charge  of 
the  books  been  based  upon  some  one,  or  all,  of  these 
grounds.  But  the  refusal  was  made  upon  the  broad  ground 
that  the  respondent,  as  such  shareholder,  had  no  right  to 
inspect  the  books  of  the  company  at  any  time  or  for  any 
purpose,  and  the  main  dispute  in  the  court  below  seems  to 
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have  been  as  to  the  existence  of  this  right.  The  evidence, 
also,  upon  these  points,  is  contradictory,  and,  as  the  court 
found  the  facts  in  favor  of  the  respondent,  we  do  not  feel 
disposed  to  disturb  its  findings. 

The  judgment  is  affirmed. 

Gordon,  C.  J.,  and  Keavis  and  Dunbar,  J  J.,  concur. 


[No.  8228.     Decided  October  S,  18W.] 

Gray's    Harbor    Boom    Company,    Appellant,    v.    M.      fU  ^ij 
McAmmant  et  al.y  Respondents.  g  ^ 

BOOM  COBCPANIES — BIGHT  TO  COLLECT  TOLLS. 

The  mere  constnictlon  of  a  boom  across  a  stream  does  not  en- 
title the  boom  company  to  tolls  on  logs  going  through,  when  it 
performs  no  services  in  connection  therewith,  since  Bal.  Code, 
9  4391,  authorizes  such  companies  to  charge  tolls  only  in  cases 
where  requested  by  the  owners  to  sluice,  sack  and  drive  their  logs; 
aud,  in  cases  when  not  requested,  where  the  logs  lie  in  such  posi- 
tion as  to  impede  the  drive. 

COSTS — ^WHEN  SEPABATELT  TAXED  IN  CONSOUDATED  ACTIONS. 

The  consolidation,  for  the  purposes  of  trial,  of  separate  actions 
by  the  same  plaintiff  against  separate -defendants,  for  the  fore- 
closure of  various  liens  for  booming  logs,  does  not  aftect  the  rights 
of  the  several  defendants  to  recover  statutory  costs  in  each  of  the 
original  cases  so  consolidated. 

SAME — ^WITNESS  FEES. 

Where  some  of  the  defendants  in  separate  actions,  which  have 
been  subsequently  consolidated  for  trial,  are  subpoenaed  as  wit- 
nesses by  another  defendant  in  one  of  the  cases  thus  consolidated, 
the  party  subp<Bnaing  them  is  entitled,  on  a  Judgment  in  his  favor, 
to  tax  costs  for  the  attendance  of  such  witnesses. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Charles  W.  Hodgdon,  Judge.    AfSrmed. 

30—21  WABR 
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N.  W.  Bush,  for  appellant. 

Oeorge  D.  Schofield,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — The  appellant  is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Washington  relating  to 
the  incorporation  of  boom  companies  (§§  4378-4394,  BaL 
Code).  It  has  constructed  at  the  mouth  of  the  Humptulips 
river,  in  Chehalis  county,  at  a  point  where  the  tide  ebbs 
and  flows,  a  boom  commencing  on  the  right  bank  of  the 
stream  and  extending  diagonally  across  to  within  about 
fifty  feet  of  the  left  bank.  The  remaining  space  has  across 
it  a  piece  of  timber  called  a  "gap  stick,"  which  is  so  ar- 
ranged as  to  be  opened  and  closed  at  the  pleasure  of  the 
operators  of  the  boom.  The  space  covered  by  the  gap  stick 
furnishes  the  only  means  of  passing  through  the  boom, 
and,  when  closed,  the  boom  will  stop  and  catch  all  logs,  or 
other  timber  products,  that  float  down  the  river.  At  dif- 
ferent times  during  the  months  of  June  and  July,  1897, 
one  McHugh  drove  rafts  down  the  river,  and  through  the 
boom  of  appellants  by  passing  them  through  the  opening 
made  by  removing  the  gap  stick,  using  his  own  forces  and 
appliances  in  performing  the  work.  The  logs  rafted  were 
owned  by  different  persons.  The  appellant,  claiming  that 
it  is  entitled  to  collect  boomage  charges  upon  all  logs  that 
pass  through  its  boom,  and  that  it  has,  by  virtue  of  the 
statute,  a  right  of  lien  upon  all  of  such  logs  for  the  amount 
of  such  charges,  caused  liens  to  be  filed  and  recorded  upon 
the  logs  for  the  charges  claimed,  and  in  due  time  brought 
its  several  actions  to  foreclose  the  same.  For  the  conveni- 
ences of  trial  in  the  court  below,  the  actions  were  consoli- 
dated, and  at  the  conclusion  of  appellant's  case  a  non-fiuit 
was  granted,  and  a  judgment  for  costs  against  appellant 
and  of  dismissal  in  each  of  the  caSes  entered. 

It  is  not  claimed  that  the  appellant  was  requested  to 
perform,  or  that  it  did  perform,  any  services  of  any  kind 
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upon  the  logs  for  which  its  liens  were  filed.  Its  claim  to  a 
right  of  lien  is  based  upon  the  proposition  that  its  boom 
constitutes  an  improvement  of  the  stream,  and  that  it  has, 
under  the  statute,  because  of  having  improved  the  stream, 
a  right  to  exact  the  tolls  prescribed  by  the  statute  from 
every  person  who  rafts  logs  or  other  timber  products  down 
the  same.  The  statute  does  not  bear  this  construction.  By 
§  4391,  Bal.  Code,  it  is  provided  that, 

"After  such  corporation  shall  have  entered  upon  its 
duties,  which  shall  be  within  three  months  of  the  time  of 
its  filing  of  its  maps  of  location,  such  corporation  shall, 
upon  request  of  owners,  and  in  case  of  logs  and  other  tim- 
ber products  lying  in  such  position  as  to  obstruct  or  im- 
pede the  drive,  without  such  request,  sluice,  sack  and  drive 
all  logs  and  timber  products  of  suitable  length  that  may 
be  placed  in  the  beds  of  the  river  improved  as  aforesaid 
or  that  may  be  delivered  into  its  ponds," 

and  may  charge  for  such  services  reasonable  and  uniform 
tolls,  not  to  exceed  sixty  cents  per  thousand  feet,  board 
measure,  which  charges  may  be  secured  by  filing  a  lien 
upon  the  logs,  and  other  timber  products  so  handled.  This 
section  limits  the  right  of  lien  to  those  cases  where  the 
corporation  "sluices,  sacks  or  drives"  logs,  or  other  timber 
products,  either  at  the  request  of  the  owners,  or  where  such 
services  must  be  performed  from  necessity.  It  seems  not 
to  have  been  contemplated  by  the  legislature  that  the  right 
of  lien  should  follow  from  the  mere  fact  that  the  stream  is 
used  by  others  for  the  purpose  of  rafting  logs  after  the 
boom  company  has  made  its  improvements.  At  least  such 
are  not  the  terms  of  the  act,  and  the  right,  being  purely 
statutory,  will  not  be  extended  by  construction  beyond  the 
plain  import  of  the  language  used.  It  is  argued  that  the 
case  of  East  Hoguiam  Boom  &  Logging  Co,  v.  Neeson,  20 
Wash.  142  (54  Pac.  1001),  is  contrary  to  this  view,  and 
sustains  the  appellant's  contention.  While  this  court,  in 
the  case  cited,  argued  that  the  legislature  had  power  to 
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provide  that  a  boom  company  might  enter  upon  and  im- 
prove an  unnavigable  stream,  and  thereafter  exact  reason- 
able tolls  from  persons  who  might  choose  to  use  the  same, 
it  did  not  decide  that  the  legislature  had  done  so  by  the  act 
in  question.  In  that  case  it  was  made  to  appear  that  the 
boom  company  had  entered  upon  an  unnavigable,  non- 
floatable  stream  and  had,  by  the  removal  of  fallen  trees, 
snags,  roots,  jams  of  logs,  and  other  obstructions,  and  by 
the  erection  and  repairing  of  dams,  made  the  stream  float- 
able for  the  purpose  of  driving  logs  down  to  tide  water  at 
all  seasons  of  the  year,  and  had  expended  for  such  purpose 
a  sum  approximating  $20,000;  that  it  kept  the  stream 
clear  of  obstructions,  the  expense  of  which  amounted  to 
several  hundred  dollars  annually;  that  the  respondent  in 
that  case  had  permitted  certain  of  his  logs  to  float  down 
the  stream  into  the  company's  boom,  at  which  time  there 
were  other  logs  lying  therein,  belonging  to  different  per- 
sons, which  the  owners  desired  should  be  driven  to  tide 
water  and  which  could  not  be  so  driven  without  also  driv- 
ing the  respondent's  logs ;  that  the  boom  company  notified 
the  respondent  to  remove  his  logs,  and  upon  his  refusal  to 
do  so  was  forced  to  drive  them  from  necessity.  The  boom 
company  thus  not  only  brought  itself  within  the  spirit,  but 
also  within  the  letter,  of  the  statute,  and,  holding  the 
statute  to  be  constitutional,  as  we  did,  the  right  of  lien  for 
the  services  rendered  followed  as  of  course  from  its  very 
terms.  In  the  present  case  no  such  facts  are  shown.  Here 
no  services  of  any  kind  were  performed  upon  the  logs  for 
which  a  lien  could  be  filed,  and  this  fact  marks  the  distinc- 
tion between  the  cases. 

In  the  taxation  of  costs  the  court  allowed  the  respond- 
ents to  recover  the  statutory  costs ;  that  is,  the  fees  of  the 
clerk  for  entering  judgment  and  an  attorney's  fee  of  $10 
in  each  of  the  several  cases.  It  is  objected  that  inasmuch 
as  the  actions  were  consolidated,  but  one  such  fee  should 
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be  allowed.  This  objection  ifi  not  tenable.  The  consoli- 
dation was  but  for  the  purpose  of  the  convenience  of  the 
parties  at  the  trial,  and  did  not  have  the  effect  of  making 
them  one  action  in  the  sense  that  only  one  judgment  should 
be  entered.  Having  been  begun  as  separate  and  distinct 
actions  affecting  separate  and  distinct  persons  and  prop- 
erty, separate  judgments  were  required,  and  each  of  the 
defendants  was  entitled  to  the  statutory  costs  awarded  him. 

In  the  case  against  McAmmant  certain  of  the  defend- 
ants in  the  other  cases  attended  as  witnesses,  and  it  was 
urged  that  the  court  improperly  allowed  judgment  against 
appellant  for  their  witness  fees.  It  appears  that  they  were 
regularly  subpoenaed  by  McAmmant  and  attended  upon 
the  court  during  the  trial  of  the  case  against  him.  They 
thus  had  a  valid  enforcible  claim  against  McAmmant  for 
their  attendance,  and  judgment  in  McAmmanf s  favor  for 
such  sums  as  they  were  entitled  to  imder  the  statute  was 
properly  allowed  him. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Gk>Bi>ON,  C.  J.,  and  Andebs,  Dunbab  and  Beavis,  JJ., 
concur. 


[No.  Sa08.    Decided  October  1^  UW.] 

The  State  of  Washington  on  the  Belaiion  of  WUliam 
Hartman  v.  Supebiob  Coubt  of  Thubston  County 
et  al. 

WRIT  or  ASSXSTANOK— WHEN  ISStTKD  ON  TOBEOLOStnafr— ^OOHTS  COt 
MOBTOAaOB'B  TBNANT. 

A  tenant  of  a  mortgagor,  who  was  In  possession  of  the  prem- 
ises under  lease  prior  to  the  foreclosure  of  the  mortgage  thereon, 
and  was  not  made  a  party  to  the  suit,  cannot  he  ousted  of  his  pos- 
session by  the  Issuance  of  a  writ  of  assistance. 
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Original  Application  for  Prohibition. 

J.  W.  Robinson  and  H.  L.  Forrest,  for  relator. 

Troy  &  Faihnor  and  M.  A.  Langhome,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — On  June  23,  1898,  Anne  J.  Grattan  com- 
menced action  in  the  superior  court  of  Thurston  county, 
Washington,  to  foreclose  a  real  estate  mortgage  executed 
by  Robert  Wiggins  and  wife.  Such  proceedings  were  had 
in  said  action  that  in  November,  1898,  a  decree  was  had 
foreclosing  said  mortgage  and  directing  sale  of  the  prem- 
ises therein  described.  After  sale  and  confirmation, 
plaintiff  filed  in  said  cause  her  petition  for  writ  of  assist- 
ance, praying  that  said  writ  issue  to  eject  and  remove  said 
mortgagors  and  one  William  Hartman,  relator  herein,  who, 
as  petitioner  claimed,  had  come  into  possession  pendente 
lite.  Upon  the  return  day  the  relator,  Hartman,  appeared 
and  moved  the  court  to  revoke  and  discharge  the  order  as 
to  him,  on  the  ground  that  he  had  taken  possession  of  said 
premises  under  a  written  lease  from  Wiggins  and  wife 
prior  to  the  commencement  of  said  foreclosure  suit,  was 
in  possession  of  said  premises  and  the  whole  thereof  at  the 
date  when  said  foreclosure  suit  was  begun,  and  had  been 
ever  since,  and  was  then,  in  possession  of  said  premises; 
that  he  had  at  great  expense  put  crops  on  said  premises 
during  the  year  1899,  and  that  during  all  the  months  since 
the  date  of  sale  and  until  on  or  about  the  1st  of  May,  1899, 
no  one  questioned  his  right  of  possession  of  said  premises ; 
that  he  was  not  a  party  plaintiff  or  defendant  in  or  to  the 
said  foreclosure  proceedings,  and  did  not  know  until  on  or 
about  the  first  day  of  May,  1899,  that  the  plaintiff,  Anne 
J.  Grattan,  claimed  any  right  to  the  possession  of  said 
premises.  The  motion  was  denied,  and  an  application  for 
a  writ  of  prohibition  is  applied  for  here. 
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The  writ  of  assidtance  is  of  ancient  origin.  Its  purpose 
always  has  been  to  place  in  possession  parties  who  have 
obtained  judicial  title  to  real  estate ;  and  it  is  strenuously 
insisted  by  the  respondents  here  that,  if  the  writ  could  not 
issue  in  cases  of  this  kind,  it  would  have  no  office  and 
would  virtually  drop  out  of  existence.  Many  cases  are 
cited  to  sustain  the  issuing  of  the  writ,  but  on  examination 
we  are  unable  to  see  that  they  touch  the  point  involved. 
The  objection  here  is  that  the  court  had  no  jurisdiction  to 
try  the  question  raised  by  the  relator,  viz.,  that  his  right  to 
the  possession  of  this  land  was  acquired  prior  to  the  com- 
mencement of  the  foreclosure  proceedings.  The  writ  of 
assistance  can  issue  only  to  the  parties  to  the  prior  action, 
or  those  claiming  under  them  pendente  lite,  and  this  is  all 
that  is  decided  by  any  or  all  of  the  cases  cited  by  the 
respondents.  They  are  mostly  meager  decisions.  The 
most  voluminous  and  vigorous  probably  is  Schenck  v.  Con- 
over,  78  Am.  Dec.  95.  In  reviewing  the  cases  on  this  ques- 
tion, the  court  in  that  case  cites  the  following  language 
from  Chancellor  Kent  in  Kershaw  v.  Thompson,  4  Johns. 
Ch.  609: 

"  The  distribution  of  power  among  the  courts  would  be 
injudicious,  and  the  administration  of  justice  exceedingly 
defective  and  chargeable  with  much  useless  delay  and  ex- 
pense, if  it  were  necessary  to  resort,  in  the  first  instance, 
to  a  court  of  equity,  and,  afterwards,  to  a  court  of  law,  to 
obtain  a  perfect  foreclosure  of  a  mortgage.  It  seems  to  be 
absurd  to  require  the  assistance  of  two  distinct  and  sepa- 
rate jurisdictions  for  one  and  the  same  remedy,  viz.,  the 
foreclosure  and  possession  of  the  forfeited  pledge.  But 
this  does  not,  upon  due  examination,  appear  to  be  the  case ; 
and  it  may  be  safely  laid  down,  as  a  general  rule,  that  the 
power  to  apply  the  remedy  is  co-extensive  with  the  juris- 
diction over  the  subject-matter.  A  bill  to  foreclose  the 
equity  of  redemption  is  a  suit  concerning  realty,  and 
in  rem;  and  the  power  that  can  dispose  of  the  fee  must 
control  the  possession.'* 
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But  it  will  be  noticed  that  the  learned  chancellor  did 
not  go  to  the  extent  claimed  for  the  writ  by  the  respond- 
ents, and  evidently  recognized  the  fact  that  its  true  oflSoe 
was  to  summarily  carry  into  execution  judgments  against 
parties  to  the  action  who  will  frequently  refuse  to  remove 
from  the  premises  after  judgment  of  foreclosure  has  been 
obtained.  It  is  the  inconsistency  of  holding  that  another 
action  must  be  brought  against  those  parties  against  which 
the  learned  chancellor  was  inveighing,  for  he  proceeds 
to  say: 

"  The  parties  to  the  suit  are  bound  by  the  decree ;  their 
interests  and  rights  are  concluded  by  it ;  and  it  would  be 
very  unfit  and  unreasonable  that  the  defendant,  whose 
right  and  title  has  been  passed  upon  and  foreclosed  by  the 
decree,  should  be  able  to  retain  the  possession,  in  despite 
of  the  court.  This  is  not  the  doctrine  of  the  cases,  nor  the 
policy  of  the  law." 

Neither  is  there  any  questioning  the  announcement 
quoted  in  respondents'  brief  from  Jones  on  Mortgages  (5th 
ed.),  §  1664,  to  the  effect  that  "possession  will  be  given  to 
the  purchaser  not  only  as  against  all  the  parties  to  the  suit, 
but  also  as  against  any  persons  who  have  come  into  posses- 
sion under  them  pending  the  suit."  The  very  object  of  the 
writ  is  to  enforce  rights  which  have  already  been  judicially 
determined,  partaking  somewhat  of  the  nature  of  an  exe- 
cution. But  there  :\«  no  claim  here  that  the  relator's  rights 
have  been  determined.  He  was  not  a  party  to  the  fore- 
closure proceedings,  and  his  allegation  is  that  his  rights 
attached  prior  to  such  proceedings.  It  is  true  this  is 
denied  by  the  answer,  but  that  issue  can  be  raised  only 
after  regular  process  with  due  time  given,  and  when  so 
raised  upon  that  issue  the  relator  is  entitled  to  the  judg- 
ment of  a  jury.  Were  it  otherwise,  the  right  of  trial  by 
jury  would  be,  in  a  measure,  destroyed,  and  the  writ  of 
assistance  would  largely  usurp  the  office  of  an  action  in 
eiectment. 
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The  writ  of  prohibition  will  issue  as  prayed  for. 
Gordon,  C.  J.,  and  Eeavis,  J.,  concur. 
FuLLERTON,  J.,  disscnts. 


[No.  am.    Decided  October  i,  1889.] 

J.  B.   Pickle,  Respondent,  v.   A.   L.   Smalley  et  ah,     fj  f^l 
Appellants,  **' 

CHATTEL    M0BT0A0E8 — ^FOBECLOBURE    BT    NOTICE — ^AXJTHOBITT    OF   CON- 
STABLE. 

A  constable  has  no  authority  to  foreclose  a  chattel  mortgage 
by  notice  and  sale,  under  the  terms  of  Bal.  Code,  fifi  5871,  5872, 
which  provide  that  such  Instruments  may  be  foreclosed  by  the 
service  of  the  notice  therein  prescribed  by  the  "sherlft  or  other 
proper  officer.'* 

CONTEBBION — SALE     OF     CHATTELS     UNDEB     nXEGAL   FOBEGLOSUBE    OF  ^ 

MOBTOAOE — ^EVUMBNCE. 

In  an  action  against  a  mortgagee  and  a  constable  for  convei^ 
sion,  by  reason  of  the  illegal  seizure  of  mortgaged  personalty  in  an 
attempt  to  foreclose  by  summary  process,  the  chattel  mortgage  Is 
not  admissible  in  evidence  to  prove  the  mortgagors  Indebtedness, 
for  the  purpose  of  thereby  establishing  a  set-off;  nor  is  it,  in  con- 
nection with  the  constable's  return  in  the  foreclosure  proceedings, 
admissible  to  show  Justincation  for  the  seizure  and  sale. 

SAME — DEFENSES — ANOTHEB   ACTION   PENDINO. 

Where,  pending  the  disposition  in  the  superior  court  of  a 
foreclosure  proceeding,  which  had  been  transferred  there  after 
the  beginning  of  the  summary  method  of  foreclosure  by  notice 
and  sale,  the  mortgagee  and  the  constable,  in  whose  hands  the 
notice  had  been  placed,  proceed  with  the  seizure  and  sale  of  the 
mortgaged  property,  they  are  guilty  of  conversion,  and  in  an 
action  therefor  at  the  suit  of  the  mortgagor  they  are  not  entitled 
to  set  up  the  defense  of  another  action  pending,  involving  the 
same  parties  and  the  same  cause  of  action. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Ohables  H.  T^^eal,  Judge.    Affirmed. 
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Myers  &  Warren,  for  appellants : 

Upon  a  convei'sion  of  the  property  by  the  mortgagee,  he 
cannot  be  treated  as  having  accepted  the  property  in  pay- 
ment of  the  debt  secured,  but,  in  an  action  for  the  debt  or 
for  the  conversion,  he  is  to  be  charged  with  the  value  of  the 
property,  and  credited,  as  an  offset,  with  the  amount  of 
the  debt.  Powell  v.  Oagnon,  53  K  W.  1148;  Brink  v. 
Freoff,  6  N.  W.  94;  Gushing  v.  Seymour,  15  K  W.  249; 
Brovm  v.  Phillips,  3  Bush,  656 ;  Jelletts  v.  St.  Paul,  Jf.  £ 
M.  By.  Co.,  15  K  W.  237 ;  Ball  v.  Uney,  48  N.  Y.  6  (8 
Am.  Eep.  511) ;  Bates  v.  Courtwright,  36  111.  518 ;  Deal 
V.  D.  M.  Osborne  &  Co.,  43  K  W.  835 ;  Burton  v.  Randall, 
46  Pac.  326. 

Upon  the  point  that  the  provision  of  Bal.  Code,  §  5872, 
to  the  effect  that  the  notice  of  foreclosure  "shall  be  placed 
in  the  hands  of  the  sheriff  or  other  proper  officer,"  is  broad 
enough  to  authorize  constables  to  conduct  such  proceed- 
ings, counsel  cite  Winchell  v.  Pond,  19  Vt.  198 ;  Hume  v. 
Norris,  5  Ore.  478 ;  Fleugel  v.  Lards,  66  N.  W.  585 ;  Citir 
zens'  Savings  Bank  v.  Kock,  75  N.  W.  444. 

H.  N.  Martin  and  John  C.  Kleber,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON,  J. — Ou  the  15th  day  of  June,  1895,  the 
respondent  executed  and  delivered  to  the  appellant, 
Smalley,  a  chattel  mortgage  on  certain  personal  property 
to  secure  the  sum  of  $200,  to  become  due  on  the  first  day 
of  October  following.  The  mortgage  was  absolute  upon 
its  face,  but  was  given  .to  secure  certain  advances  which 
Smalley  agreed  to  make  to  the  respondent  for  the  purpose 
of  enabling  respondent  to  care  for  and  harvest  a  crop  of 
grain  growing  upon  lands  which  the  respondent  was  farm- 
ing. On  the  3d  day  of  October,  1895,  the  appellant 
Smalley,  claiming  there  was  due  on  the  note  and  mortgage 
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the  sum  of  $70.15,  caused  foreclosure  proceedings  to  be 
commenced  by  notice  and  sale,  putting  the  notice  in  the 
hands  of  appellant  Redick,  who  was  then  a  constable,  for 
execution.  The  respondent,  desiring  to  contest  the  right 
of  Smalley  to  foreclose  the  mortgage,  took  steps  to  have 
the  foreclosure  proceedings  transferred  to  the  superior 
court  of  Lincoln  ooimty,  and  procured  an  order  of  the 
judge  for  that  purpose,  which  order  was  conditioned  that 
the  respondent  furnish  a  bond  in  the  sum  of  $100.  The 
respondent  did  not  furnish  the  required  bond,  whereupon 
the  appellants  proceeded  with  the  foreclosure  and  sold  a 
part  of  the  mortgaged  property.  The  respondent  then 
brought  this  action  to  recover  the  value  of  the  property, 
alleging  conversion  on  the  part  of  the  appellants,  which 
resulted  in  a  verdict  and  judgment  in  favor  of  the  respond- 
ent.   From  that  judgment  this  appeal  is  taken. 

On  the  trial  of  the  cause  the  appellants  offered  in  evi- 
dence, in  justification  of  the  seizure  and  sale  of  the  prop- 
erty, the  original  chattel  mortgage  and  a  purported  return 
of  the  constable,  which  recited  his  proceedings  had  while 
attempting  to  foreclose  the  chattel  mortgage.  The  offered 
evidence  was  excluded  by  the  court  on  the  objection  of  the 
respondent,  and  the  court's  ruling  thereon  is  assigned  here 
as  error.  The  statute  relating  to  the  foreclosure  of  chattel 
mortgages  by  notice  and  sale  does  not  prescribe  that  any 
return  of  the  officer's  proceedings  shall  be  made,  nor  does 
it  make  such  return  evidence  in  any  case  where  the  fore- 
closure is  called  in  question;  and  it  may  be  doubted 
whether  this  return  was  admissible  as  evidence  to  show  a 
foreclosure,  even  had  the  constable  authority  to  act  under 
the  statute.  But  the  ground  upon  which  the  court  based 
its  ruling  was  that  a  constable  has  no  authority  to  execute 
the  power  conferred  by  the  statute,  and  on  this  question 
the  counsel  for  the  respective  parties  have  directed  their 
argument.     The  statute  (§§  5871,  5872,  Bal.  Code)  pre- 
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scribes  that  the  notice  of  foreclosure  must  contain  a  full 
description  of  the  property  mortgaged,  together  with  time 
and  place  of  sale,  a  statement  of  the  amount  due,  must  be 
signed  by  the  mortgagee  or  his  attorney,  and  recites  that 

"  Such  notice  shall  be  placed  in  the  hands  of  the  sheriflF 
or  other  proper  officer,  and  shall  be  personally  served  in 
the  same  manner  as  is  provided  by  law  for  the  service  of 
a  summons.      .      .      . '' 

It  is  contended  that  the  word  "sheriff,^*  as  used  in  this 
connection,  is  a  generic  term  and  includes  all  executive 
officers,  a  part  of  whose  duty  it  is  to  execute  the  writs  of  a 
court,  and  hence  in  the  absence  of  the  words  "other  proper 
officer*^  the  statute  would  be  broad  enough  to  include  con- 
stables ;  and,  if  this  were  not  so,  the  words  "other  proper 
officer"  must  be  held  to  mean  constables,  as  there  could  be 
no  purpose  in  their  use  unless  it  was  the  intention  of  the 
l^slature  to  provide  that  constables  might  act  as  the  fore- 
closing officer  under  the  statute.  We  cannot  agree  with 
this  contention.  The  statute  provides  a  summary  method 
of  foreclosure  without  the  intervention  of  the  courts.  The 
remedy  is  thus  special  and  statutory,  and,  being  in  dero- 
gation of  the  common  law,  will  not  be  extended  by  con- 
struction beyond  the  plain  import  of  its  terms.  This  rule 
of  construction  forbids  giving  to  the  term  "sheriff"  a 
generic  meaning,  and,  had  that  term  been  used  in  the 
statute  alone,  it  is  clear  to  our  minds  that  a  constable,  as 
siKjh,  would  not  have  been  empowered  to  act.  Neither  do 
we  think  the  added  phrase  gives  constables  such  authority. 
The  language  employed  is  not  the  ordinary  or  usual  method 
of  designating  that  class  of  officers,  and  it  would  seem  that, 
had  the  legislature  intended  that  such  officers  might  exe- 
cute the  power  conferred,  it  would  have  said  so  in  terms 
incapable  of  being  misunderstood — ^would  have  named 
them  directly.  The  phrase  used  is  in  itself  restrictive, 
rather  than  expansive.    Bouvier  defines  the  word  "proper" 
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aSy  "That  which  is  essential,  suitable,  adapted,  and  cor- 
rect;" and,  as  this  is  its  ordinary  signification,  the  "other 
proper  officer"  must  be  one  suitable  and  adapted  to  the 
execution  of  the  power  conferred.  In  carrying  out  the  pro- 
visions of  the  statute  accuracy  and  technical  precision  are 
required,  in  order  to  pass  title  to  the  property  sold.  These 
cannot  be  had  without  special  training,  or  at  least  skilled 
advice ;  and  it  is  no  disparagement  of  that  worthy  class  of 
officers  to  say  that  constables  have  not  usually  the  one,  or 
the  means  of  always  obtaining  the  other.  Other  reasons 
might  be  assigned  why  constables  are  not  proper  officers 
to  be  entrusted  with  this  power,  but,  without  enumerating 
them,  we  conclude  that  the  legislature  meant  to  confine  its 
execution  to  the  sheriff  (and  his  deputies)  when  that 
officer  is  qualified  to  act,  and  to  the  officers  provided  by 
law  to  act  in  the  place  of  the  sheriff  when  that  officer  is 
disqualified. 

It  is  next  objected  that  the  mortgage  should  not  have 
been  excluded  by  the  court,  for  the  reason  that  it  was  ad- 
missible for  the  purpose  of  showing  that  a  debt  was  due 
from  the  respondent  to  the  appellant  Smalley,  which  the 
appellants  were  entitled  to  offset  against  any  judgment  the 
respondent  should  be  entitled  to  recover  by  reason  of  the 
conversion  of  the  mortgaged  property.  Had  the  appellants 
offered  in  this  connection  the  note  or  other  proof  of  the 
debt,  there  might  have  been  some  force  to  the  contention, 
but  the  mortgage  itself  would  prove  nothing.  It  purported 
to  be  security  for  a  promissory  note  given  by  the  respond- 
ent to  appellant  Smalley,  and  could  not  be  evidence  that 
the  note  remained  due  or  unpaid,  and  therefore  was  not 
admissible  for  the  reason  assigned.  Aside  from  this,  the 
record  shows  that  the  mortgage  was  offered,  in  connection 
with  the  constable's  recital  of  the  foreclosure  proceeding, 
as  a  justification  for  the  seizure  and  sale  of  the  property, 
and  not  for  the  purpose  of  proving  an  offset.     Being 
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offered  for  such  purpose  only,  the  lower  court  properly 
rejected  it. 

It  IS  next  claimed  that  a  new  trial  should  have  been 
granted  by  the  court  below  because  the  evidence  disclosed 
that  another  suit  was  pending  between  the  same  parties, 
involving  the  same  cause  of  action.  This  contention  is 
based  upon  the  theory  that  the  foreclosure  proceedings 
were  transferred  to  the  superior  court  by  the  action  taken 
by  respondent  while  attempting  to  contest  the  foreclosure 
of  the  mortgage.  Conceding  that  the  order  of  the  court 
had  that  effect,  the  appellants  are  not  in  a  position  to  urge 
it  for  reversal.  If  the  order  made  by  the  court  was  valid, 
it  follows  that  the  subsequent  proceedings  had  by  the  ap- 
pellants outside  of  the  court  were  absolutely  void.  The 
effect  of  such  an  order,  when  valid,  is  to  transfer  the  fore- 
closure to  the  superior  court,  where  it  must  proceed  as  if  it 
had  been  originally  commenced  in  that  court;  and  a  sale  of 
the  property  by  the  officer  under  the  notice  while  the  fore- 
closure was  pending  in  the  superior  court  would  amount 
to  a  conversion  for  which  an  action  in  favor  of  the  mort- 
gagor would  lie. 

The  judgment  is  affirmed. 

GoBDON,  C.  J.,  and  Reavis,  J.,  concur. 


[No.  2282.     Decided  October  4^  ISM.] 

j|}  4^1         Maxcolm  McDouGALii,  Appellant,  v.  N.  D.  Walliito 
^'  ^1  et  ah.  Respondents. 

VACATING  JUDGMENT — OBOUNDS — ^PEBJXTBY. 

Perjury  by  the  prevailing  party,  discovered  sabfieqnently  to 
trial,  does  not  constitute  such  fraud,  within  the  meaning  of  Bal. 
Code,  §  5153,  subd.  4,  as  to  warrant  the  vacating  of  the  Judgment 
in  his  favor,  where  the  judgment  does  not  rest  upon  the  falae 
testimony,  but  is  supported  by  other  evidence  in  the  < 
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The  acceptance  of  full  indemnity  by  a  surety  from  his  prin- 
cipal would  not  alter  his  relations  so  as  to  make  him  liable  as  a 
principal,  but  would  merely  estop  him  from  claiming  a  discharge 
by  reason  of  an  extension  of  time  to  the  principal  unknown  to 
him;  hence,  perjury  on  the  part  of  the  surety  in  testifying  that 
he  had  received  no  consideration  from  the  principal  for  becoming 
surety,  in  an  action  in  which  he  sought  to  be  relieved  of  liability 
on  the  ground  of  an  extension  of  time  to  his  principal  uncon- 
sented to  by  him,  does  not  constitute  such  fraud  practiced  by  the 
prevailing  party  as  to  warrant  the  vacating  of  the  judgment, 
where  the  Issues  were  clearly  defined,  and  there  were  no  circum- 
stances in  connection  with  the  perjury  which  would  relieve  the 
opposite  party  from  all  implication  of  want  of  diligence  and  com- 
pletely deceive  him  in  the  nature  of  the  testimony. 

SAME — ^FAILXTBE  TO  DISCLOSE  EVIDENCE. 

A  judgment  cannot  be  vacated  on  the  ground  of  fraud,  because 
in  the  trial  the  prevailing  party  aefendant  failed  to  voluntarily 
disclose  the  weakness  of  his  defense,  or  to  disclose  evidence  which 
would  tend  to  overthrow  his  defense. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Frank  T.  Keid,  Judge.    Affirmed. 

8,  H.  Piles  and  Donworth  &  Howe,  for  appellant. 
J.  A.  Coleman,  for  respondent  Swalwell. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Appellant  filed  his  petition  in  the  superior 
court  of  Snohomish  county,  praying  that  a  judgment  recov- 
ered by  respondent  Swalwell  against  appellant  be  vacated 
on  the  grounds  of  fraud  practiced  by  the  respondent  in 
obtaining  the  judgment,  and  because  of  after-discovered 
evidence  which  would  have  changed  the  result  had  it  been 
produced  at  the  trial,  but  which  was  suppressed  by  Swal- 
well. The  cause  has  been  before  this  court  twice,  reported 
in  15  Wash.  78  (45  Pac.  668,  55  Am.  St.  Rep.  871),  and 
in  19  Wash.  80  (52  Pac.  530).  A  concise  statement  is 
found  in  the  opinion  on  the  first  appeal  in  15  Wash., 
supra,  as  follows :     • 
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"Appellant,  McDougall,  brought  this  action  in  the 
superior  court  of  Snohomish  county  upon  a  promissory 
note  executed  by  N.  D.  Walling  and  William  G.  Swalwell, 
payable  to  the  order  of  Walling,  dated  April  24, 1893,  and 
payable  90  days  thereafter;  said  note  being  for  the  sum 
of  $2,800,  and  interest  at  the  rate  of  12  per  cent  per 
annum  from  date  until  paid.  The  defendant  Walling 
made  default.  Respondent  Swalwell  answered  that  he 
executed  the  note  solely  for  the  accommodation  of  Walling, 
and  was  a  surety  only,  all  of  which  was  known  to  plaintiff 
at  the  time  of  the  indorsement  and  delivery  of  said  note 
to  him  by  Walling;  that,  after  the  maturity  of  the  note, 
appellant  entered  into  a  definite  agreement  with  the  de- 
fendant Walling,  whereby  the  time  of  payment  of  said 
note  was  extended,  and  that  the  agreement  to  extend  was 
made  without  the  consent  of  the  respondent,  and  released 
him  from  the  payment  thereof.  The  appellant  replied, 
denying  all  of  the  affirmative  matter  set  out  in  the  answer, 
and,  the  cause  having  been  tried  before  a  jury,  a  verdict 
was  returned  in  favor  of  Swalwell.  Thereafter,  appel- 
lant's motion  for  a  new  trial  was  denied,  judgment  entered 
dismissing  the  action  as  to  Swalwell,  and  the  cause  ap- 
pealed.'' 

The  judgment  then  before  this  court  was  reversed  for 
error  in  instructing  the  jury.  On  March  16,  1897,  the 
cause  was  tried  again  in  the  superior  court,  and  the  jury 
found,  in  response  to  the  issue  in  the  case,  specially  that 
respondent  Swalwell  did  not  sign  the  note  in  suit  as  a 
joint  maker ;  that  he  signed  it  as  surety  only ;  that  appel- 
lant, McDougall,  at  the  time  he  bought  the  note,  knew  that 
Swalwell  signed  it  as  surety  only;  that  Swalwell  did  not 
consent  that  Walling  might  obtain  an  extension  of  time 
on  the  note ;  that  Walling  did  not  obtain  the  extension  on 
a  misrepresentation  or  false  statement  that  Swalwell  knew 
ci  his  application  and  consented  that  the  time  might  be 
extended;  that  Swalwell  did  not  promise  to  pay  the  note 
after  the  extension  of  time  had  been  granted;  and  judg- 
ment was  again  entered  in  favor  of  Sjvalwell.    An  appeal 
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was  again  taken,  which  was  determined  and  is  reported  in 
19  Wash.,  supra;  and  it  was  there  observed : 

"Appellant  [McDougall]  also  maintains  that  the  evi- 
dence does  not  justify  the  verdict,  but  it  is  sufficient  to  say 
upon  this  point  that  the  evidence  in  the  record  here  is  sub- 
stantially conflicting  and  the  jury  found  for  the  respond- 
ent upon  all  the  issues  submitted  to  it,  and  the  superior 
«ourt  declined  to  grant  a  new  trial  upon  this  ground." 

After  the  affirmance  of  the  last  judgment  here,  the  ap- 
pellant applied  to  this  court  to  vacate  the  judgment,  but 
was  remanded  to  the  superior  court,  and  filed  his  petition 
to  vacate  the  judgment  upon  the  grounds  of  fraud  on  the 
part  of  Swalwell  in  procuring  it,  and  newly  discovered 
evidence  which  would  change  the  result  Respondent 
Swalwell  was  sworn  as  a  witness  in  his  own  behalf  at  the 
trial  and  testified  as  follows: 

"  Q.  You  may  state,  Mr.  Swalwell,  the  circumstances 
under  which  you  came  to  sign  that  note." 

A.  Mr.  Walling  applied  to  me  for  a  loan  in  April  in 
1893  for  the  purpose  of  buying  some  Valentine  scrip;  I 
told  him  I  did  not  have  any  money  to  loan,  and  a  few  days 
afterwards  he  had  made  a  trip  to  Seattle  he  had  said  and 
said  he  could  raise  the  money  if  I  would  go  his  security ; 
said  he  had  used  my  name  down  there  and  suggested  my 
name  as  security,  and  after  going  in  to  the  matter  for 
which  he  was  to  use  the  money,  explained  the  townsite 
business  thoroughly,  I  agreed  to  go  his  security  for  ninety 
days. 

Q.    Did  you  receive  any  proceeds  on  that  note  ? 

A.    No,  sir. 

Q.  Did  you  receive  any  consideration  from  Mr.  Swal- 
well for  signing  that  note  ? 

A.  From  Mr.  Walling? 

Q.  From  Mr.  Walling  for  signing  that  note. 

A.    No,  sir. 

Q.  Did  you  receive  any  consideration  for  (from)  any 
one  for  the  execution  of  that  note  ? 

A.    No,  sir." 

31—21  WASH. 
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Appellant,  since  the  final  decision  of  the  case,  has  dis^ 
covered  written  evidence,  which  was  within  respondents' 
knowledge,  tending  to  show  that  at  the  time  the  note  in 
question  was  executed  the  money  obtained  upon  the  note 
was  for  the  purpose  of  procuring  Valentine  scrip  to  be 
placed  upon  the  townsite  of  Silverton,  in  Snohomish 
county,  and  that  the  stock  of  the  townsite  company,  con- 
sisting of  499  shares,  was  to  be  held  in  escrow  to  secure 
and  protect  Swalwell  as  security  upon  the  note ;  and  that 
Walling  also  agreed  to  pay  Swalwell,  in  consideration  of 
his  becoming  surety  on  the  note,  $760  in  cash,  or  to  deliver 
him  $1,500  in  stock  of  the  company,  as  Swalwell  might 
elect;  and  that  the  account  of  the  company  was  to  be  kept 
in  the  First  ^National  Bank  of  Everett,  of  which  Swalwell 
was  president;  that,  in  case  Walling  paid  the  note,  the 
stock  of  the  company  should  be  returned  to  him,  but,  in 
case  of  his  default,  the  stock  was  to  be  turned  over  to  Swal- 
well; and  it  is  also  alleged  in  the  petition  that  the  stock 
mentioned  was  of  a  greater  value  than  the  amount  due  on 
the  note. 

1.  The  petition  to  vacate  the  judgment  is  presented 
under  subd.  4  of  §  5153,  Bal.  Coda  It  is  maintained  by 
counsel  for  appellant  that  perjury  is  such  fraud  as  war- 
rants the  vacation  of  a  judgment  obtained  by  a  party  com- 
mitting it,  and  that  the  respondent  committed  perjury  at 
the  trial;  and  authorities  are  cited  from  states  with  stat- 
utes relating  to  vacations  of  judgment  similar  to  that  of 
our  state. 

In  Heathcoie  v.  HasJcins,  74  Iowa,  566  (38  N.  W.  417), 
the  court  observed : 

^^  That  the  production  upon  the  trial  of  false  testimony 
to  establish  a  cause  of  action  or  defense  would  in  many 
cases  amount  to  such  a  fraud  as  would  entitle  the  adverse 
party  to  a  new  trial,  or  the  vacation  of  the  judgment,  is 
certainly  true.  This  would  be  so  if  the  fact  of  its  falsity 
or  the  evidence  by  which  the  fact  could  be  established  was 


McDOUQALL  t.  WALUNG.  488 

Oct  1809.3  Opinion  of  the  Ooart  ^  Rsatib,  J. 

not  disoovered  imtil  after  the  trial  or  the  rendition  of  the 
judgment/^ 

But  in  that  case  the  fraud  was  not  made  out  to  the  satis- 
faction of  the  court. 

In  Munro  v.  Callahan,  55  Neb.  75  (75  K  W.  151),  the 
judgment  had  been  rendered  in  favor  of  plaintiff.  After 
its  affirmance,  the  defendant  filed  a  petition  to  vacate  the 
judgment  on  the  ground  that  it  had  been  obtained  by  the 
perjury  of  the  plaintiff,  and  on  the  appeal  it  was  said : 

"  Section  602  of  the  Code  of  Civil  Procedure  provides 
that  a  district  court  shall  have  power  to  vacate  a  judgment 
rendered  by  it  after  the  term  at  which  it  was  rendered,  for 
fraud  practiced  by  the  successful  party  in  obtaining  the 
judgment.  Certainly  the  obtaining  of  a  judgment 
by  wilful  and  corrupt  perjury  is  obtaining  it  by 
fraud.      .  . " 

But  in  this  case  the  sole  testimony  was  that  of  the 
plaintiff,  and  the  judgment  was  obtained  on  her  testimony 
alone.  So  of  the  case  of  Laiihe  v,  McDonald,  12  Kan. 
340.  Laithe  brought  an  action  against  McDonald  for  fail- 
ure to  deliver  goods  which  he  charged  were  received  by 
McDonald  as  a  common  carrier  and  lost  through  his  negli- 
gence. McDonald  answered  by  a  general  denial,  and  did 
not  appear  further  in  the  case.  On  the  trial,  Laithe  wil- 
fully, corruptly  and  falsely  swore  that  McDonald  was  a 
common  carrier,  and  had  received  the  goods  and  failed  to 
deliver  them,  and  that  they  were  worth  over  $5,000,  for 
which  he  obtained  a  judgment.  The  court  affirmed  the 
judgment  of  the  district  court  vacating  the  judgment  on 
the  ground  that  Laithe  obtained  it  by  fraud,  the  fraud  con- 
sisting of  his  perjury.  But  the  court  held  that  defendant 
was  not  entitled  to  have  his  judgment  vacated  on  account 
of  any  innocent  mistake  or  want  of  recollection  on  the  part 
of  the  plaintiff,  nor  even  on  account  of  the  perjury  of  other 
witnesses.  The  judgment  in  this  case  r^ted  entirely  upon 
the  perjured  testimony  of  Laithe. 
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In  Graver  v.  Fauroi,  76  Fed.  257,  the  complainant 
brought  a  suit  in  equity  in  a  state  court,  in  which  he 
charged  two  defendants  with  fraudulently  inducing  him 
to  purchase  some  worthless  shares  of  corporate  stock,  and, 
in  accordance  with  chancery  practice,  required  the  par- 
ties made  defendants  to  answer  certain  allegations  or  inter- 
rogatories in  the  bill  under  oath.  The  defendants 
answered.  The  answers  were  false  and  perjured,  and  the 
complainant  suffered  defeat.  He  subsequently  discovered 
that  the  answers  made  by  the  defendants  were  false,  and 
then  brought  suit  to  vacate  the  judgment.  The  court  held 
that  the  making  of  the  false  answers  was  a  positive  and 
actual  fraud,  which  vitiated  the  decree.  It  will  be  ob- 
served in  this  case  that  the  judgment  sought  to  be  vacated 
was  obtained  by  reason  alone  of  the  perjury  of  the  tWo 
defendants  in  their  answer  to  the  interrogatories  pro- 
pounded to  them.  These  cases  cited  by  counsel  have  been 
examined  because  they  seem  to  be  more  clearly  in  support 
of  the  principle  that  perjury  of  the  successful  party  comes 
within  the  statute  as  fraud.  But  it  will  be  observed  that 
they  are  distinguished  from  the  case  at  bar  in  this :  that  in 
each  of  them  the  judgment  was  based  solely  upon  the  per- 
jury of  the  prevailing  party.  In  the  case  at  bar  there  is 
other  testimony  to  support  the  judgment  than  that  of  the 
respondent.  The  question  propounded  to  respondent  at 
the  trial,  if  he  had  received  any  consideration  for  his  be- 
coming a  surety,  or  any  portion  of  the  proceeds  of  the  note,, 
was  doubtless  intended  to  go  to  the  issue  of  suretyship. 
The  fact  whether  he  had  received  compensation  for  the 
accommodation  would  not  primarily  affect  the  issue  of 
suretyship.  We  have  seen  no  reason  assigned  why  the 
compensation  of  a  surety  for  his  imdertaking  between 
himself  and  his  principal  would  change  the  relation  be- 
tween the  payee  of  the  note  and  the  surety.  In  other 
words,  if  it  were  true  that  Swalwell  was  paid  by  Walling 
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to  become  his  surety,  it  would  not  affect  the  contract  be- 
tween appellant,  as  payee  of  the  note,  and  Swalwell.  It 
appears  from  the  evidence  subsequently  discovered  by  ap- 
pellant that  Walling  promised  to  pay  Swalwell  $750  as 
the  consideration  for  Swalwell  becoming  his  surety  on  the 
note.  It  does  not  appear  from  the  petition  that  this  con- 
sideration had  been  paid,  or  that  Swalwell  had  received 
any  of  the  proceeds  of  the  note.  The  answer  of  Swalwell 
to  the  question  propounded  to  him,  that  he  had  not  received 
any  consideration  for  his  becoming  surety,  is,  to  put  the 
most  favorable  construction  upon  it,  disingenuous  and  lit- 
eral. It  evaded  directly  answering  the  truth,  and  was 
misleading.  But,  if  he  had  answered  that  he  received  a 
consideration,  such  answer  alone  could  not  have  changed 
the  result  of  the  trial.  In  fine,  the  judgment  did  not  rest 
upon  the  alleged  false  testimony. 

2.  But  it  is  further  assumed  by  the  learned  counsel 
for  appellant  that  the  writing  discovered  subsequently  to 
the  entry  of  the  judgment  was  proof  of  the  fact  that  Swal- 
well was  a  joint  maker  or  principal  upon  the  note,  and 
the  proposition  is  urged  that,  if  the  surety  be  indemnified 
by  his  principal  in  money  or  property  to  the  value  of  the 
note,  then  the  contract  of  suretyship  is  gone,  and  such 
indemnity  makes  the  surety  a  principal,  and  he  thus  be- 
comes directly  liable  to  the  payee  of  the  note.  It  would 
seem,  though  not  essential  to  the  determination  of  this 
cause,  that  the  proposition  urged  by  counsel  may  be  modi- 
fied and  conceded  thus :  That  if  the  surety  is  fully  indem- 
nified in  money  or  property  of  full  value  to  the  amount 
of  the  note,  such  surety  is  estopped  from  setting  up  against 
the  payee  of  the  note  the  defense  that  the  time  of  payment 
has  been  extended  in  favor  of  the  principal  without  the 
consent  of  the  surety.  The  indemnity  placed  by  the  prin- 
cipal with  the  surety  seems  to  be,  in  effect,  a  trust  fund, 
which  may  be  applied  in  payment  of  the  amount  dua 
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Perjury  is  not  specified  in  onr  statute  as  a  distinctive 
ground  for  vacating  a  judgment  There  must,  at  any 
rate,  be  connected  with  it  such  circumstances  as  will  re- 
lieve the  opposite  party  from  all  implication  of  want  of 
diligence,  and  deceive  him  completely  in  the  nature  of  the 
testimony.  The  statute  of  Minnesota  makes  perjury  a  cause 
for  vacating  a  judgment,  and  in  Stewart  v.  Dwncan,  40 
Minn.  410  (42  K  W.  89),  the  supreme  court  of  that  state 
observed,  in  reference  to  this  law: 

^^  This  statute  is  in  derogation  of  the  well-established 
and  salutary  principle  and  policy  of  the  common  law, 
which  forbids  the  retrial  of  issues  once  determined  by  a 
final  judgment.*' 

The  same  court,  in  Hass  v.  Billings,  42  Minn.  63  (43 
N.  W.  797),  observes: 

"  Besides  the  reason  that  the  act  is  in  derogation  of  the 
common  law,  there  is  another  reason  for  a  strict  construc- 
tion, furnished  by  the  consequences  to  which  a  large  con- 
struction would  lead.  All  who  are  familiar  with  the  trial 
of  causes  know  how  ready  the  defeated  party  is,  however 
full  an  opportunity  he  may  have  had  to  present  his  case, 
to  charge  that  the  result  was  brought  about  by  false  swear- 
ing and  perjury  of  the  successful  party  and  his  witnesses. 
That  is  often  the  feeling  of  the  defeated  party,  especially 
where  there  is  a  direct  conflict  between  tie  testimony  on 
one  side  and  that  on  the  other." 

In  Allen  v.  Cwrrey,  41  Cal.  318,  where  the  opposite 
party  was  sworn  as  a  witness,  and  knew  of  a  fact  which, 
if  proved,  would  have  given  judgment  to  the  other  party, 
and  failed  to  disclose  it,  the  court  said : 

"  But  it  is  quite  evident  that  if  a  judgment  could  be 
set  aside  as  fraudulent  on. such  a  showing  as  this,  litiga- 
tion would  be  interminable.  If,  on  another  trial,  the 
plaintiff  should  still  fail  to  maintain  his  case,  he  might, 
on  the  same  theory,  thereafter  institute  a  new  action  on  the 
discovery  of  additional  evidence,  and  so  on  ad  infinitum. 
If  the  losing  party  were  permitted  to  assail  the  judgment 
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as  fraudulent,  on  the  ground  that  his  adversary  knew  the 
facts  to  he  as  he  claimed  them  to  be  at  the  trial  and  failed 
to  disclose  them^  and  that  he  has  since  discovered  some 
additional  evidence  tending  to  prove  them,  a  judgment, 
instead  of  being  a  'final  determination  of  the  rights  of  the 
parties,'  as  defined  by  the  statute,  would  be  little  else,  in 
its  legal  effect,  than  an  order  to  show  cause  why  it  should 
not  be  set  aside." 

In  Oreene  v.  Oreene,  2  Gray,  361  (61  Am.  Dec.  454), 
the  supreme  court  of  Massachusetts  observes : 

"  The  maxim  that  fraud  vitiates  every  proceeding,  must 
be  taken,  like  other  general  maxims,  to  apply  to  cases 
where  proof  of  fraud  is  admissible.  But  where  the  same 
matter  has  been  either  actually  tried,  or  so  in  issue  that  it 
might  have  been  tried,  it  is  not  again  admissible;  the 
party  is  estopped  to  set  up  such  fraud,  because  the  judg- 
ment is  the  highest  evidence,  and  cannot  be  controverted." 

In  United  States  v.  Throckmorton,  98  U.  S.  61  (25  L. 
ed.  93),  the  United  States  supreme  court  said: 

"  The  doctrine  is  equally  well  settled  that  the  court  will 
not  set  aside  a  judgment  because  it  was  founded  on  a  fraud- 
ulent instrument,  or  perjured  evidence,  or  for  any  matter 
which  was  actually  presented  and  considered  in  the  judg- 
ment assailed." 

See,  also,  2  Freeman,  Judgments  (4th  ed.),  §  489 ;  Pico 
V.  Cohn,  91  Cal.  129  (25  Pac.  970,  25  Am.  St.  Rep.  159). 

It  cannot  be  the  rule  that  a  judgment  can  be  attacked 
for  fraud  because  in  the  trial  the  prevailing  party  defend- 
ant failed  to  voluntarily  disclose  the  weakness  of  his  de- 
fense, or  some  evidence  which  would  tend  to  overthrow  his 
defense.  Ordinarily,  the  pleadings  must  determine  what 
issues  will  be  tried ;  and  it  has  never  seemed  to  be  the  prac- 
tice that  a  party  must  disclose  to  his  adversary  what  his 
testimony  will  be,  or  that  he  must  suggest  testimony  for 
his  adversary.  Where  interrogatories  are  propounded  to 
the  opposite  party,  he  must  answer,  and  answer  truly.  If 
his  answer  be  false,  as  in  the  case  in  76  Fed.,  supra,  then 
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it  may  be  fraud  sufBcient  to  vacate  any  judgment  which 
such  false  answer  supports.  It  will  be  observed  in  the 
case  at  bar  that  no  questions  were  propounded  to  respond- 
ent relative  to  the  question  of  indemnity  of  himself  as 
surety.  It  would  seem  here  that  the  complaint  is  that 
respondent  did  not  voluntarily  disclose  to  appellant  that 
respondent  was  indemnified  fully  as  surety.  We  cannot 
think  it  a  safe  rule  to  go  so  far  as  the  position  of  appellant 
requires  in  this  regard.  The  vacation  of  the  judgment  by 
the  court  is  in  the  exercise  of  its  sound  discretion,  and 
therefore,  in  view  of  the  facts  presented  in  the  petition, 
and  the  caution  which  public  policy  demands  in  upholding 
a  judgment  in  a  case  which  has  been  fairly  heard  and  in 
which  full  opportunity  existed  to  determine  its  merits, 
we  cannot  answer  that  a  case  is  made  to  authorize  the  vaca- 
tion of  the  judgment. 

The  judgment  of  the  superior  court  is  affirmed. 

GoBDON,   C.   J.,   and  Dunbar   and  Fullebton,   JJ., 
concur. 


[No.  3Z17.     Decided  Ckstober  8,  lffl9.] 

Daniel  Hedioan  et  ah.  Respondents,  v.  The  Pennsyl- 
vania FiBE  Insurance  Company^  Appellant, 

MISCONDUCT  OP  JUBOB — ^INTOXICATION  DUBINO  TRIAL. 

Drunkenness  of  a  juror  during  the  progress  of  a  trial,  even  if 
he  were  sober  when  the  testimony  was  introduced  and  at  the  time 
of  rendering  verdict,  is  such  misconduct  as  to  warrant  a  reversal 
of  the  case. 

ACTION  ON  INSURANCE  POLICY — WHEN  WIFE  PROPER  PARTY. 

In  an  action  to  recover  upon  an  Insurance  policy  for  loss  by 
fire,  the  wife  is  a  proper  party  plaintiff  with  the  husband,  where 
the  property  destroyed  was  community  property. 
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Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Bybon  MiLiiETT,  Judge.     Reversed. 

Daniel  Gaby  and  Troy  &  Falhnor,  for  appellant. 
Oeorge  C.  Israel,  ior  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis^  J. — ^Action  upon  an  insurance  policy  to  recover 
for  loss  by  fire.  Several  defenses  were  set  up  by  defend- 
ant, and  the  burden  at  the  trial  was  put  upon  defendant. 
Considerable  testimony  was  produced  by  each  party,  much 
of  which  is  conflicting.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff.  Numerous  assignments  of  error 
are  made  by  counsel  for  appellant.  It  would  not  be  profi- 
table, however,  to  review  many  of  them.  Where  objec- 
tions were  well  taken  to  testimony  introduced,  they  seem 
to  have  been  largely  formal,  and,  in  view  of  a  necessary 
reversal  of  the  cause,  they  are  unlikely  to  occur  again. 
The  motion  for  a  new  trial  assigned  as  one  ground  mis- 
conduct of  the  jury.  It  appears  that  the  argument  of  the 
cause  was  made  at  the  evening  and  morning  session  of  the 
court,  immediately  after  the  conclusion  of  the  taking  of 
testimony ;  that  the  arguments  of  counsel  were  limited  in 
time  by  the  court.  At  the  evening  session,  and  during 
the  argument,  a  juror  was  intoxicated.  This  fact  was 
brought  to  the  attention  of  the  court  after  the  session  was 
concluded,  and  the  court  permitted  counsel  at  the  follow- 
ing morning  session  to  make  their  arguments  without  limi- 
tation as  to  time.  It  appears  the  juror  became  intoxicated 
after  the  testimony  was  all  adduced.  It  is  contended  by 
counsel  for  respondent  that,  the  juror  having  been  sober 
during  the  progress  of  the  trial  and  having  heard  all  the 
testimony,  and  counsel  having  been  given  an  opportunity 
to  make  further  and  complete  arguments  when  the  juror 
had  become  again  sober,  no  injury  resulted  to  either  party 
by  reason  of  his  intoxication  during  the  progress  of  the 
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trial.  But  this  position  cannot  be  maintained  in  the  light 
of  authority  and  the  proper  administration,  of  justice. 
Such  gross  breach  of  the  duty  of  a  juryman  cannot  be 
condoned.  Parties  are  entitled  to  have  a  cause  submitted 
only  to  sober  jurors,  and  the  court  will  not  undertake  an 
inquiry  into  the  state  or  condition  of  mind  of  a  juryman 
who  has  been  intoxicated  during  the  progress  of  a  trial, 
but  will  assume  that  he  was  incompetent  to  determine  the 
cause.  Drunkenness  during  the  progress  of  a  trial  is  not 
only  the  gravest  breach  of  the  juryman's  duty,  but  it  is 
also  a  most  serious  contempt  of  the  court  and  the  adminis- 
tration of  the  law.  Jones  v.  State,  13  Tex.  168  (62  Am. 
Dec.  550)  ;  Brown  v.  State,  137  Ind.  240  (36  K  E.  1108, 
45  Am.  St.  Eep.  180) ;  Ryan  v.  Harrow,  27  Iowa,  494 
(1  Am.  Rep.  302). 

The  objection  to  the  amended  complaint  is  not  well 
taken.  By  the  amendment  the  wife  was  joined  with  the 
husband.  It  will  be  assumed  that  the  court  was  satisfied 
to  grant  the  amendment,  whether  leave  was  formally  en- 
tered before  or  after  the  amended  complaint  was  filed. 
The  property  destroyed  was  community  property,  and 
there  can  be  no  question  but  that  the  wife  was  a  proper 
party  to  the  action  with  her  husband.     Bal.  Code,  §  4827. 

The  cause  is  reversed  because  of  the  misconduct  of  the 
jury  and  remanded  for  a  new  trial. 

GoEDON^  C.  J.,  and  Andebs,  Fullebton  and  Dunbab, 
JJ.,  concur. 


SEATTLE  A  MONTANA  BY.  00>  v.  OARRAHER.     49I 
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[No.  8ZI&    Decided  October  6,  1899.] 

Seattle  and  Montana  Railway  Company,  Appellant, 
V.  M.  M.  Cabrahbb  et  al,.  Respondents, 

TIDE    LANDS  —  FREFEBBNCE    BIGHT    OF   PCBOHASB  —  OONSTBUOTIOIf    OF 
STATUTE. 

An  upland  owner  who  had  conyeyed  the  upland,  together  with 
the  tenements,  hereditaments  and  appurtenances  thereunto  be- 
longing, had  thereby  conveyed  whatever  Interests  he  might  have 
had  In  the  abutting  tide  lands,  and  a  subsequent  conveyance  by 
him  of  the  tide  lands  to  another  grantee  passed. no  title  thereto. 
Under  such  circumstances,  the  prior  grantee  has  the  prior  right 
to  purchase  the  tide  lands,  under  Laws  1895,  p.  552,  S  58,  although 
i  69  provides  that  "when  the  abutting  upland  owner  has  attempt- 
ed to  convey  by  deed  to  a  bona  fide  purchaser  any  portion  of  the 
tide  lands  in  front  of  such  uplands,  such  right  of  purchase  herein 
given  to  the  upland  owner  shall  be  construed  to  belong  to  such 
purchaser,  to  the  extent  of  the  tract  or  rights  so  conveyed." 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
William  Hickman  Moobe^  Judge.     Affirmed. 

Burke,  Shepard  &  McOilvra,  for  appellant. 
Bollinger,  Ronald  &  Battle  and  8.  M.  Shipley,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Contest  for  preference  right  to  purchase 
tide  lands.  A  plat  of  the  tide  lands  in  the  city  of  Seattle 
was  filed  as  required  by  law  March  16,  1895,  and  in  pur- 
suance of  the  act  of  March  26,  1890,  and  the  supplemen- 
tary and  amendatory  act  of  March  26,  1895.  Carraher 
and  Polk,  the  respondents,  and  the  appellant  filed  applica- 
tions for  the  purchase  of  the  same  tide  lots.  The  board 
of  state  land  commissioners  awarded  the  right  to  purchase 
the  lots  to  Carraher  and  Polk.  An  appeal  was  taken  by 
the  present  appellant  to  the  superior  court,  where  the 
award  of  the  board  of  state  land  commissioners  was  af- 
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firmed.  On  January  13,  1873,  McNaught,  who  was  the 
owner  of  a  tract  of  upland  in  Seattle,  platted  the  same 
and  the  adjoining  tide  lands  as  "McNaught's  Third  Addi- 
tion to  the  City  of  Seattle."  According  to  the  plat,  block 
6  thereof  abutted  on  the  shore  arid  the  meander  line  ran 
through  lot  3  of  the  block.  Blocks  8  and  11,  which  were 
extensions  of  block  5,  were  entirely  platted  on  the  tide 
lands.  In  front  of  this  plat,  and  entirely  on  the  tide 
lands,  one  Dearborn  platted.  Lot  3  of  block  11  covers 
and  includes  the  east  one  hundred  and  twenty  feet  of 
lot  22,  block  249,  of  the  Seattle  tide  lands.  June  29, 
1876,  McNaught  duly  conveyed  to  Michael  Bums  lot  3, 
block  6,  lots  3  and  6,  block  8,  and  lots  3  and  6,  block  11 ; 
the  lots  in  block  8  and  block  11  being  an  extension  of  lot 
3,  block  6,  over  the  tide  lands.  May  4,  1883,  Bums  con- 
veyed to  one  Mangan  lot  3  of  block  6.  March  22,  1890, 
Carraher,  by  mesne  conveyances,  became  the  owner  of  the 
undivided  half  of  lot  3,  block  5,  and  in  1893  the  respond- 
ent Polk,  by  mesne  conveyances,  became  the  owner  of  the 
other  undivided  half.  December  6,  1883,  Bums  con- 
veyed to  Dearborn  lots  3  and  6,  block  8,  and  lots  3  and  6, 
block  11.  March  18,  1890,  Dearborn  conveyed  to  appel- 
lant lots  3  and  6,  block  11,  and  the  lots  in  front  of  those 
which  he  had  platted.  The  deed  from  Bums  to  Mangan 
of  lot  3,  block  5,  McNaught's  Third  Addition,  conveys  the 
property  together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belonging  or 
in  any  wise  appertaining,  and  the  conveyance  to  respond- 
ents Carraher  and  Polk  granted  the  lot  and  also  the  tene- 
ments, hereditaments  and  appurtenances  thereunto  be- 
longing. Bums,  the  common  source  of  title,  conveyed  tie 
upland  lot  3,  block  5,  of  McNaught's  Third  Addition,  to 
respondents'  grantor  prior  to  the  conveyance  made  by 
Bums  of  the  tide  lands  abutting  and  fronting  thereon, 
which  are  claimed  by  appellant. 
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The  statute,  pursuant  to  which  respondents  claimed 
their  right  to  purchase  the  tide  lands  from  the  state,  is 
§  68,  Laws  1896,  p.  552.  It  is  apparent  that,  according 
to  the  terms  of  this  section,  respondents  were  given  within 
the  time  mentioned  the  preference  right  to  purchase ;  but 
§  69  of  the  same  act,  which  is  as  follows : 

"  When  the  abutting  upland  owner  has  attempted  to  con- 
vey by  deed  to  a  bona  fide  purchaser  any  portion  of  the 
tide  lands  in  front  of  such  uplands,  or  littoral  rights  there- 
in, such  right  of  purchase  herein  given  to  the  upland 
owner  shall  be  construed  to  belong  to  such  purchaser,  or  to 
any  person,  association  or  corporation  claiming  by,  through 
or  under  such  purchaser,  to  the  extent  of  the  tract  or  rights 
so  conveyed;" 

it  is  maintained,  confers  the  preference  right  upon  the 
appellant  as  the  grantee  of  the  tide  land  lots  by  the  upland 
owner.  The  controversy  seems  to  be  whether  the  grantee 
of  the  upland,  together  with  the  tenements,  hereditaments 
and  appurtenances  thereunto  belonging,  by  conveyance 
made  to  him  by  the  common  source  of  title,  prior  to  a 
grant  made  by  the  common  grantor  to  the  grantee  of  tide 
land  abutting  and  fronting  upon  such  upland,  has  the 
preference  right  to  purchase  such  tide  land.  The  com- 
mon grantor.  Burns,  conveyed  the  upland  with  its  appur- 
tenances, and  respondents  now  claim  by  such  conveyance 
against  a  subsequent  grant  of  tide  lands  as  such  to  appel- 
lant through  its  grantors.  It  may  be  conceded  that  neither 
McNaught,  nor  Bums  after  him,  had  any  right  to  the 
tide  lands.  Such  right  is  the  creature  of  the  statute. 
Respondents,  at  the  time  of  their  application,  were  the 
upland  owners  and  thus  entitled  to  a  preference  right  to 
purchase  the  abutting  tide  lands.  But  §  59  of  the  statute, 
supra,  gave  the  grantee  of  the  upland  owner  the  prefp - 
ence  right  to  purchase.  Respondents,  however,  became 
upland  owners  by  purchase  from  Bums  prior  to  any  at- 
tempted grant  by   Bums   to  the   grantor   of   appellant. 
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Wbatever  right  Bums  had  as  upland  owner  to  tide  lands 
passed  to  respondents  by  his  first  conveyance,  and  it  would 
seem  no  right  to  them  passed  by  his  subsequent  oonyey- 
ances,  because  he  had  ceased  to  be  an  upland  owner. 

The  cases  of  Kenyan  v.  Knipe,  2  Wash.  394  (27  Pac. 
227),  and  Eisenbach  v.  Hatfield,  2  WasL  236  (26  Pac 
539),  did  not  involve  a  construction  of  the  tide  land  stat- 
ute above  mentioned,  and  cannot,  therefore,  be  in  point 
here.  In  the  case  of  Denny  v.  Northern  Pacific  By.  Co., 
19  Wash.  298  (53  Pac.  841),  it  was  determined  that  the 
statute  confers  the  preference  right  of  purchase  of  tide 
lands  on  the  owner  or  owners  of  lands  abutting  or  bounded 
by  the  shore,  and  that  this  refers  to  the  upland  owner  and 
not  the  owner  of  merely  tide  lands. 

The  judgment  of  the  superior  court  is  affirmed. 

GoBDOK,  C.  J.,  and  Andeks,  Dunbab  and  Fulubbton, 
JJ.,  concur. 


[No.  3286.     Decided  October  6,  1B89.] 

TiNEY  W.  Griffith^  Respondent,  v.  John  B.  Wbioht^ 
Appellant 

PLEADING — ^FAn^UBE  OF  CONSn>EaATION — CONCLUSION  OF  LAW. 

Want  of  consideration  for  the  execution  of  a  promiBsorj  note 
Is  a  matter  of  afflrmatiye  defense,  which  should  be  pleaded  hy 
Stating  the  facts  showing  the  want  of  conaideratlon,  unless  the 
parties  go  to  trial  upon  the  allegation  that  the  note  Is  without 
consideration,  thus  treating  the  statement  as  an  Issuable  fact 
Instead  of  a  conclusion  of  law. 

SAHB — MOTION  TO  MAKE  MOBS  DKFINrrB-^nMB  FOB  INTSBFOSINO. 

Where  a  plaintiff  is  permitted  on  the  trial  to  amend  her  reply 
for  the  purpose  of  putting  it  in  such  a  shape  as  to  make  the  intro- 
duction of  evidence  admissible  showing  want  of  consideration  for 
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the  execution  of  a  promissory  note,  after  objection  by  defendant 
that  the  orig:inal  reply  did  not  allege  any  issue  of  fact,  a  motion 
hy  defendant  to  make  the  amended  reply  more  definite  and  cer- 
tain so  as  to  state  the  facts  showing  want  of  consideration,  does 
not  come  too  late,  and  should  be  granted,  where  the  allegations  of 
the  reply  amount  to  a  conclusion  of  law. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
E.  D.  Benson,  Judge.     Reversed. 

William  Parmerlee,  for  appellant. 
Morris  B,  Sachs,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Respondent  (plaintiff)  commenced  an  ac- 
tion to  recover  judgment  on  nine  promissory  notes  exe- 
eated  by  appellant  for  the  sum  of  $25  each,  together  with 
eig^t  i)er  cent,  interest  from  the  date  of  execution  of  the 
notes.  The  usual  allegations  were  made  which  entitled 
respondent  to  her  judgment  upon  the  notes.  Appellant 
answered,  admitting  the  allegations  of  the  complaint,  but 
set  up  as  an  affirmative  defense,  and  by  way  of  counter- 
claim, a  note  in  the  sum  of  $388,  executed  and  delivered 
by  respondent  to  Mary  J.  Wright,  and  the  assignment  of 
such  promissory  note  by  Mrs.  Wright  to  him  before  the 
commencement  of  the  action.  Plaintiff  replied  to  the 
affirmative  defense  of  the  answer  in  the  following  form: 
"Plaintiff  denies  that  the  note  mentioned,  described  and  set 
forth  .  .  .  was  for  a  valuable  consideration  or  for 
any  consideration  whatever;"  and  also  denied  the  assign- 
ment of  the  note  before  the  commencement  of  the  action. 
Upon  the  trial  the  affirmative  was  upon  the  appellant,  who 
proved  the  assignment  and  then  rested.  Whereupon  re- 
spondent tendered  testimony  to  show  a  want  of  considera- 
tion of  the  note  set  forth  in  the  counterclaim  by  defendant. 
Counsel  for  defendant  objected  to  the  testimony  offered, 
on  the  ground  that  evidence  of  such  defense, — ^want  of  con- 
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sideration, — could  not  be  given  under  the  denial  set  up  in 
the  reply ;  that  such  defense  must  be  set  up  as  new  matter ; 
and  that  the  denial  in  the  reply  was  a  conclusion  of  law 
and  raised  no  issue  of  fact.  The  court  sustained  the  ob- 
jection, and  thereupon  counsel  for  plaintiff  asked  for  leave 
to  amend  the  reply  upon  the  trial,  which  leave  was  granted. 
The  reply  was  amended  insianter  and  alleged,  by  way  of 
new  matter  and  defense,  "that  there  was  no  consideration 
whatsoever  for  the  making  or  delivery  of  the  promissory 
note  set  forth  in  said  answer  and  counterclaim."  There- 
upon the  record  shows  that  counsel  for  defendant  addressed 
the  court  as  follows : 

"  This  reply  is  defective,  just  as  much  as  the  other  was 
— doesn't  state  the  facts ;  pleads  a  conclusion  of  law.  The 
only  difference  between  this  and  the  other  is  that  it  is 
alleged  as  new  matter,  and  not  under  a  general  denial. 
Now,  this  is  as  defective  as  the  other  in  not  stating  the 
facts  wherein  the  failure  of  consideration  consists.  That 
is  what  we  want;  we  want  some  notion  of  what  their  de- 
fense is  to  this  note,  so  that  we  can  frame  our  answer,  so 
that  we  can  get  our  evidence  in." 

The  court  remarked,  "Objection  overruled."  A  ques- 
tion intervened  by  plaintiff,  but  before  it  was  answered 
counsel  for  defendant  moved  to  make  the  amended  reply 
more  definite  and  certain,  so  that  the  reply  should  state  in 
what  the  consideration  failed  in  the  making  and  delivery 
of  the  note,  and  that  the  amended  reply  should  allege  facts 
and  not  a  conclusion  of  law.  This  motion  was  oral,  but  it 
was  stipulated  that  it  be  considered  filed.  The  motion 
was  overruled.  Defendant  then  prayed  a  continuance  on 
the  ground  of  surprise,  and  being  unprepared  to  meet  the 
defense  at  that  time.  The  continuance  was  refused,  and 
the  case  proceeded  to  trial. 

The  testimony  produced  at  the  trial  is  conflicting,  and, 
in  view  of  the  principal  error  assigned  here,  it  will  be 
unnecessary  to  refer  to  it  further.      The  rule  with  refer- 
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ence  to  pleading  a  want  of  consideration  is  very  well 
stated  in  4  Enc.  PL  &  Pr.,  p.  946: 

"  .  .  .  That  if  the  contract  in  suit  imports  a  con- 
sideration .  .  .  the  want  of  consideration  cannot 
be  shown  under  the  general  denial,  but  must  be  pleaded. 
If,  on  the  other  hand,  the  contract  in  suit  does  not  import 
a  consideration,  thereby  making  it  necessary  for  the  plain- 
tiff to  allege  a  consideration,  want  of  consideration  may  be 
shown  under  the  general  denial." 

And  we  think,  also,  the  better  rule  as  to  the  manner  of 
stating  the  want  of  consideration  is  to  state  the  facts  show- 
ing the  want  of  consideration.  We  are  aware,  however, 
that  the  authorities  are  at  variance  here,  and,  while  the 
formula  alleging  that  a  promissory  note  is  without  con- 
sideration is  justly  subject  to  the  criticism  that  the  state- 
ment may  be  a  conclusion  of  law,  yet  it  may  also  be  con- 
strued as  an  issuable  fact  where  the  parties  go  to  trial  and 
place  such  construction  upon  it.  Chamberlain  v.  Paines- 
ville  &  H.  R,  B.  Co.,  15  Ohio  St.  225 ;  Pomeroy,  Code 
Remedies  (3d  ed.),  §602;  Simpson  Centenary  College  v. 
Bryan,  50  Iowa,  293. 

If  the  defendant  is  in  doubt,  a  motion  to  make  more  defi- 
nite and  certain  by  pleading  the  facts  which  show  the  want 
of  consideration  should  be  made.  The  note  imported  con- 
sideration. The  want  of  consideration  is,  therefore,  an 
affirmative  defense,  and  the  facts  should  be  stated  suffi- 
ciently to  apprise  the  opposite  party  of  them  before  the 
triaL  It  is,  however,  maintained  by  counsel  for  respond- 
ent that  the  first  objection  to  the  amended  reply  made  by 
appellant  was  in  the  nature  of  a  general  demurrer  to  the 
all^ation  of  want  of  consideration,  and  therefore  the 
motion  was  too  late.  But  it  seems  hardly  fair  to  put  such 
a  construction  upon  the  objection.  Plaintiff  was  permit- 
ted to  amend  her  reply  in  the  midst  of  the  trial,  and  the 
remarks  made  by  counsel  for  appellant  immediately  pre- 
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ceding  the  motion  to  make  more  definite  and  certain  should 
be  construed  with  reference  to  that  motion.  We  think 
the  motion  should  have  been  granted  and  that  defendant 
was  entitled  to  it  as  a  matter  of  right.  An  inspection  of 
the  testimony  produced  at  the  trial  very  fairly  illustrates 
the  diiBculty  imder  which  the  defendant  was  placed  in 
meeting  the  general  allegations  of  want  of  consideration 
for  the  note.  For  the  error  in  this  regard  the  cause  is 
reversed  and  remanded  for  a  new  trial. 

GoEDON,  C.  J.,  and  Anders,  Dunbab  and  Fullebton, 
JJ.,  concur. 


[No.  3242.     Decided  October  6,  1898.] 

S.  W.  Babnes  et  al.j  Appellants,  v.  C.  H.  Flummebfelt, 
as  Treasurer  of  Kittitas  County,  Respondent. 

TAXATION — ^PABTNERSHIF   DOING   BUSINESS    IN   OTHBB   STATES — DBDUO- 
TION  OF  DEBTS  FROM  CREDITS. 

A  partnership  engaged  in  carrying  on  one  business  in  this 
state  and  another  business  in  a  foreign  state,  is  not  entitled  to 
deduct  from  its  assessment  of  credits  in  this  state  the  amount  of 
its  indebtedness  in  the  foreign  state,  under  our  revenue  laws, 
which  provide  that  the  property  of  a  firm  shall  be  listed  in  the 
firm  name;  that  personal  property  shall  be  listed  in  the  county 
where  the  owner  resides;  that  in  making  up  the  amount  of 
credits  which  any  person  Is  required  to  list  he  will  be  entitled  to 
deduct  from  the  gross  amount  all  debts  in  good  faith  owing  by 
him. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
John  B.  Davidson,  Judge.     Affirmed. 


Kauffman  &  Frost,  for  appellants. 
Henry  J.  Snively,  for  respondent 
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The  opinion  of  the  court  was  delivered  by 

FuLLEBTOK,  J. — The  appellants  brought  this  action 
against  respondent  as  treasuner  of  Kittitas  county,  Wash- 
ington, to  restrain  the  respondent  from  distraining  and 
selling  their  personal  property  for  the  purpose  of  making 
the  taxes  levied  and  assessed  against  them  for  the  year 
1896.  The  evidence  is  not  brought  here  in  the  record; 
it  being  conceded  that  the  lower  court  correctly  found  the 
facts.  That  court  found  that  the  appellants  were  partners 
doing  business  as  Barnes  &  McCandless;  that  Barnes  re- 
sided at  EUensburg,  Kittitas  county,  Washington,  and 
earried  on  the  business  of  broker  and  money  loaner  in  the 
firm  name;  that  McCandless  resided  in  the  Sandwich  Isl- 
ands and  carried  on  the  business  of  well  boring  and  deal- 
ing in  sugar  in  the  firm  name,  and  that  they  so  conducted 
business  in  the  year  1896 ;  that  the  firm  owned  on  the  1st 
day  of  April  of  that  year,  in  Kittitas  county,  credits  sub- 
ject to  taxation  in  that  county  of  the  value  of  $22,033 ; 
that  the  firm  was  indebted  on  account  of  the  business  in 
Kittitas  county  in  the  sum  of  $1,200,  and  on  account  of  the 
business  in  the  Sandwich  Islands  in  the  sum  of  $17,300 ; 
that  the  latter  debt  was  "contracted  for  the  benefit  of  the 
business  carried  on  in  the  Sandwich  Islands  and  the  pro- 
ceeds were  used  in  the  business  there,  and  no  part  of  it 
was  used  in  the  business  carried  on  in  Kittitas  county." 
As  a  conclusion  of  law  the  court  found  that  the  firm  was 
not  entitled  to  deduct  from  the  amount  of  their  assess- 
ment in  Kittitas  county  the  debts  owed  by  them  in  the 
Sandwich  Islands  contracted  in  connection  with  the  busi- 
ness there,  and  entered  judgment  accordingly.  The  ques- 
tion here  is,  were  the  appellants  entitled  to  this  deduction  ? 

The  statute  in  force  at  the  time  this  assessment  was 
made  required  that  the  property  of  a  firm  should  be  listed 
in  the  name  of  the  firm,  and  that  personal  property,  with 
<»rtain  specified  exceptions,  should  be  listed  in  the  county 
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where  the  owner  or  agent  resided.  (Laws  1893,  p.  327, 
§§  8,  9,  16,  20.)  The  statute  further  provided  (Laws 
1895,  p.  508',  §  1)  that  "in  making  up  the  amount  of 
money  or  credits  other  than  bank  stock,  which  any  person 
is  required  to  list  or  have  listed  or  assessed,  he  will  be 
entitled  to  deduct  from  the  gross  amount  thereof  all  debts 
in  good  faith  owing  by  him,"  save  such  as  were  contracted 
for  the  purchase  of  certain  non-taxable  property.  Else- 
where in  the  act  it  was  provided  that  the  term  "person," 
whenever  used  in  the  act,  should  "be  construed  to  include 
firm,  company  or  corporation."  The  statute,  for  the  pur- 
pose of  assessment  and  taxation,  regarded  a  partnership 
as  a  person  or  entity  distinct  from  its  constituent  mem- 
bers, and  under  the  statute  only  partnership  debts  could 
be  deducted  from  the  assessed  value  of  the  credits  of  the 
partnership.  It  is  a  settled  principle  of  law  that  the 
power  of  the  state  to  tax  property  is  limited  to  property 
within  its  jurisdiction ;  hence  the  property  of  the  firm  of 
appellants  owned  by  them  in  the  Sandwich  Islands  was 
not  taxable  to  the  firm  in  the  state  of  Washington.  Under 
the  rule  that  the  situs  of  intangible  property,  such  as 
credits,  is  at  the  domicile  of  the  owner,  the  interest  of 
Barnes  in  the  credits  of  the  firm  of  Barnes  &  McCandless 
held  in  the  Sandwich- Islands  might  possibly  have  been 
taxable  to  Barnes  individually  in  the  state  of  Washington^ 
but  such  credits  could  not,  nor  could  any  part  of  them^ 
have  been  taxed  to  the  firm  of  Barnes  &  McCandless  in 
this  state.  It  seems  to  us  to  follow  from  these  principles 
that  the  businesses  conducted  by  the  appellants  in  the 
different  jurisdictions  were,  for  the  purposes  of  assess- 
ment and  taxation,  separate  and  distinct  partnerships;  as 
much  so  as  though  they  had  not  an  identity  of  persons 
composing  them.  Being  thus  distinct,  the  debts  of  the 
partnership  in  the  Sandwich  Islands  could  not  be  de- 
ducted from  the  credits  of  the  firm  in  Kittitas  county,  and 
the  lower  court  correctly  so  decided. 
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"  There  is  nothing  poetical  about  tax  laws.  Wherever 
they  find  property,  except  what  is  devoted  to  public  and 
charitable  uses,  they  claim  a  contribution  for  its  protec- 
tion, without  any  special  respect  to  the  owner  or  his  occu- 
pation, and  without  reflecting  much  on  questions  of  gen- 
erosity or  courtesy." 

The  judgment  is  affirmed. 

GoBDON,  C.  J.,  and  Dunbak  and  Reavis,  JJ.,  concur. 


[No.  aoea.    Decided  October  9.  1889.]  gi   fioi 

g »1 

The  Spokane  and  Idaho  Lumbek  Company,  Respond-  U  St? 
entj  V.  Geobge  J.  Loy,  Defendant,  Michael  Bbod-  m  SJ 
EBicK  et  al..  Appellants.  ""^|  ^i\ 


AFPEAJL — BX7FFICIENGT  OP  BOND— EXECUTION  IN  APPELLANT'S  BEHALT. 

Under  Bal.  Code,  S  6506,  providing  that  the  bond  on  appeal 
must  be  executed  In  behalf  of  the  appellant  by  one  or  more  snre- 
ties,  it  is  not  a  defect  for  one  of  several  appellants  to  omit  Join- 
ing in  the  execution  of  the  bond,  if  the  bond  is  sufficiently  exe- 
cuted by  sureties  in  his  behalf. 

SAME — QUALIFICATION  OF  SUBETIES  BEFOBE  CO-BUBETT. 

The  fact  that  the  affidavits  of  part  of  the  sureties  on  an  appeal 
bond  were  taken  before  another  surety,  who  was  a  duly  Qualified 
notary  public,  would  not  afCect  the  sufficiency  of  the  affidavits  nor 
Invalidate  the  bond. 

STATEMENT  OF  FACTS — BBBVIOE  OF  OOPT — OMISSION  OF  FILE  MASKS. 

The  copy  of  the  statement  of  facts  served  on  the  adverse  party, 
after  the  filing  of  the  original  with  the  clerk  of  the  superior  court, 
need  not  contain  a  copy  of  the  file  marks  placed  on  the  original 
by  the  clerk. 

MECHANICS'     LIENS  —  OONTBAOT     FOB     PUBUO     WOBKS  —  INDEMNITT 
AGAINST  LIENS  —  BELATIVE  EXECUTION  OF  BOND  AND  OONTBAOT. 

Where  a  bond  is  given  by  a  contractor  upon  work,  under  Qen. 
Stat,  S  2415,  to  secure  laborers  and  material  men  for  labor  per- 
formed and  material  furnished  therefor,  it  is  immaterial  whether 
the  contract  between  him  and  the  public  corporation  be  executed 
before  or  after  the  execution  of  the  bond. 
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PLEADING  AND  PROOF — BE8TBIGTI0N  OF  EVIDENCE  TO  BILL  OF  PABTIOU- 
LABS  ALLEGED. 

In  an  action  upon  an  account,  which  is  set  forth  by  a  bill  of 
particulars  in  the  complaint,  the  plaintiff  is  not  restricted  in  his 
proof  to  the  items  set  forth,  where  it  is  clear  that  the  defendant 
is  not  misled  or  surprised  thereby. 

OOBPOBATIONS — ^EVIDENCE  OF  OOBPOBATE  EXISTENCE. 

Where  the  corporate  existence  of  plaintiff  is  not  specifically 
denied  in  the  answer,  the  fact  of  incorporation  as  alleged  In  the 
complaint  may  be  prima  facie  established  by  the  introduction  in 
evidence  of  a  certificate  of  the  county  auditor  showing  such  fact, 
under  Bal.  Code,  S  4252,  which  proYides  that  "a  copy  of  any  cer- 
tificate of  incorporation,  .  .  .  certified  by  the  auditor  of  the 
county  in  which  it  is  filed,  .  .  .  shall  be  received  in  all  the 
courts  and  places  as  prima  fade  evidence  of  the  facts  therein 
stated." 

TBIAL — ^DIRECnON  OF  VEBDICT. 

A  court  is  not  Justified  in  taking  a  case  from  the  Jury  and 
directing  Judgment  when  there  are  doubtful  questions  of  fact  to 
be  determined,  but  is  authorized  so  to  do  only  when  the  facts  are 
so  clearly  established  that  the  court  can  see,  as  matter  of  law, 
what  the  verdict  and  decision  should  be. 

BONDS — ^PENALTY  IN  FIXED  SUM — ^WHEN  SUBETY  UABLB  IN  EXCESS. 

Although  the  liability  of  a  surety  may  be  restricted  to  a  pen- 
alty in  a  fixed  sum,  yet  Judgment  is  warranted  in  excess  of  that 
sum,  when  it  appears  that  the  excess  is  occasioned  by  the  addition 
of  interest  upon  the  amount  for  which  the  surety  was  in  default. 

APPEAL. 

After  a  respondent  has  once  Interposed  a  motion  to  dismiss  an 
appeal  and  affirm  the  Judgment  of  the  lower  court,  which  motion 
has  been  duly  considered  and  denied  by  the  supreme  court,  he 
cannot  later  interpose  a  like  motion  in  the  same  case  as  to  a  por- 
tion of  the  appellants,  whose  rights  had  been  inadvertently  over- 
looked in  rendering  Judgment  on  appeal,  but  who  are  entitled  to 
the  benefits  fiowing  from  the  appeal,  equally  with  their  co-appel- 
lants, whose  rights  had  been  specifically  adjudicated. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leandeb  H.  Prather,  Judge.     Reversed. 


James  Dawson,  for  appellants. 
W.  A.  Lewis,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  by  the  respondent 
against  the  principal  and  his  sureties  in  a  statutory  bond 
given  by  a  contractor,  who  agreed  to  construct  a  public 
bridge  in  and  for  the  city  of  Spokane,  to  recover  a  balance 
alleged  to  be  due  for  lumber  sold  and  delivered  to  such 
contractor.  From  a  joint  judgment  in  favor  of  the  plain- 
tiflf  and  against  all  the  defendants,  three  of  the  surety  de- 
fendants have  appealed  to  this  court. 

The  respondent  moves  the  court  to  strike  from  the  files 
the  appeal  and  supersedeas  bond  and  to  affirm  the  judg- 
ment of  the  court  below,  for  the  alleged  reasons  (1)  that 
said  bond  is  signed  and  executed  by  but  two  of  the  three 
appellants;  and  (2)  that  the  affidavit  of  the  sureties  at- 
tached thereto  is  insufficient,  in  that  the  affidavits  of  the 
sureties  Julia  G.  Kimball  and  August  Use  were  taken 
before  the  other  surety,  Hinkle.  The  first  ground  of  the 
motion  seems  to  be  predicated  upon  certain  language  found 
in  the  opinion  of  this  court  in  the  case  of  Hopkins  v.  Sat- 
sop  Railway  Co.,  18  Wash.  679  (52  Pac.  350),  to  the 
effect  that  an  appeal  bond  executed  by  a  part  only  of  the 
appellants  is  radically  defective.  But  it  will  appear,  from 
an  examination  of  that  opinion,  not  only  that  the  facts  in 
that  case  were  materially  different  from  the  facts  in  the 
case  at  bar,  but  that  both  the  provisions  of  the  statute  in 
relation  to  the  execution  of  appeal  bonds  and  the  construc- 
tion previously  put  upon  it  by  this  court  were  inadvert- 
ently overlooked.  Appellate  procedure  is  a  matter  which 
is  regulated  entirely  by  statute,  and,  of  course,  all  the 
statutory  requirchments  must  be  substantially  complied 
with  in  order  to  give  the  appellate  court  jurisdiction  of 
any  particular  case.  Section  6505  of  Ballinger's  Code 
provides  that 

"An  appeal  in  a  civil  action  or  proceeding  shall  become 
ineffectual  fpr  any  purpose  unless  at  or  before  the  time 
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when  the  notice  of  appeal  is  given  or  served,  or  within 
five  days  thereafter,  an  appeal  bond  to  the  adverse  party 
conditioned  for  the  payment  of  costs  and  damages  as  pre- 
scribed in  section  6506,  be  filed  with  the  clerk  of  the 
superior  court,  or  money  in  the  sum  of  two  hundred  dol- 
lars be  deposited  with  the  clerk  in  lieu  thereof.      .      .      . " 

Section  6506  provides  that  the  appeal  bond  must  be 
e3?ecuted  in  behalf  of  the  appellant  by  one  or  more  sure- 
ties. It  will  be  observed  that  the  law  does  not  require  a 
bond  on  appeal  to  be  executed  by  the  appellant,  but  only 
in  his  behalf ;  and  in  the  case  of  Dahl  v,  Tibbals,  5  Wash. 
259  (31  Pac.  868),  this  court,  in  construing  the  statutes 
above  referred  to,  held  that  an  appeal  bond  is  sufficient, 
though  not  signed  by  appellant,  if  properly  executed  by 
sureties  on  appellant's  behalf.  And  such  has  been  the 
ruling  of  the  courts  elsewhere  upon  similar  statutes.  Lind- 
say V,  Price,  33  Tex.  280;  Drouilhat  v,  Rottner,  13  Ore. 
493  (11  Pac.  221)  ;  Curtis  v,  Richards,  9  Gal.  33;  Sacra- 
mento V.  Dunlap,  14  Cal.  421;  Johnson  v,  Johnson,  31 
Ohio  St.  131. 

The  doctrine  deducible  from  the  authorities  and  sus- 
tained by  reason  is  correctly  and  tersely  announced  in  a 
recent  work  on  pleading  and  practice,  as  follows : 

"  The  obligation  of  the  appellant  to  perform  the  judg- 
ment rendered  on  appeal  results  from  the  judgment  itself, 
and  an  appeal  bond  is  accordingly  valid  without  his  sig- 
nature, unless  the  statute  expressly  requires  ^execution  by' 
the  appellant."     1  Enc.  PI.  &  Pr.  pp.  973,  974. 

But  even  in  those  jurisdictions  where  the  bond  is  re 
quired  to  be  executed  by  the  appellant,  a  bond  signed  by 
one  appellant  on  behalf  of  all  is  sufficient.  See  Warner  v. 
Whittaker,  6  Mich.  241 ;  Florida,  etc..  Fence  Co.  v.  Bran- 
ham,  27  Fla.  526  (8  South.  841)  ;  Deslonde  v.  Carter,  28 
Ala.  541 ;  Ex  PaHe  Brooks,  7  Cow.  428. 

The  bond  in  question  was  executed  by  two  of  the  appel- 
lants on  behalf  of  all,  and  in  that  respect  is  different  from 
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the  bond  considered  in  Hopkins  v.  Satsop  Ry,  Co.,  supra. 
Concerning  the  facts  in  that  case,  the  court  observed  that 
"the  notice  of  appeal  was  a  joint  notice  signed  by  the  attor- 
neys for  all  of  the  parties  named  in  the  notice  as  appel- 
lants ;  but  the  only  appellant  giving  a  bond  was  the  Penin- 
sular Eailway  Company,  and  the  bond  does  not  purport  to 
be  for  the  benefit  of  any  of  the  other  appellants."  It  is 
therefore  quite  apparent  that  the  expressions  in  that  case 
relied  on  by  the  respondent  are  not  applicable  here,  and 
that  under  no  reasonable  construction  of  the  statute  could 
the  bond  there  considered  have  been  deemed  sufficient. 

The  objection  to  the  bond  on  the  ground  of  insufficient 
execution  is  not  well  taken.  It  appears  that  one  of  the 
sureties  in  the  appeal  bond  was  a  notary  public,  and  as 
such  took  the  affidavits  of  the  other  sureties  required  by  the 
statute,  and  it  is  insisted  'by  the  learned  isounsel  for  the 
respondent  that  the  bond  is  invalid  upon  that  account. 
But  we  think  counsel's  position  is  clearly  untenable.  The 
statute  (Bal.  Code,  §  248)  provides  that  "every  duly  qual- 
ified notary  public  is  authorized  in  any  county  in  this 
state  to  take  depositions  and  affidavits  and  administer  all 
oaths  required  by  law  to  be  administered;"  and,  in  our 
opinion,  the  notary  who  took  the  affidavits  of  two  of  his 
co-sureties  was  not  disqualified,  under  the  statute,  by  any 
interest  he  himself  had  in  the  bond.  The  substance  of  the 
affidavit  of  the  sureties  in  such  bonds  is  prescribed  by  law, 
and  the  act  of  the  notary  in  administering  the  oath  is 
purely  ministerial,  and  is  not  aflFected  by  his  interest 
therein.  Lynch  v,  Livingston,  6.  N.  Y.  422 ;  Kuhland  v. 
Sedgwick,  17  Cal.  123 ;  Reaiis  v.  Cornell  56  Cal.  588. 

Besides,  in  this  case  the  sureties  attended  before  the 
court  and  justified  at  the  instance  of  the  respondent.  The 
motion  to  dismiss  the  appeal  for  the  reasons  specified  must 
be  denied. 

The  respondent  further  moves  to  strike  the  statement 
of  facts,  dismiss  the  appeal  and  affirm  the  judgment,  on 
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the  grounds  (1)  that  the  copy  of  the  statement  of  facts 
served  on  the  respondent  has  no  icopy  of  the  file  marks 
placed  on  the  original  filed  by  the  clerk  of  the  superior 
court;  and  (2)  that  the  statement  of  facts,  including  the 
exhibits  thereto  attached,  does  not  contain  all  the  evidence 
introduced  and  all  the  material  facts  occurring  on  the  trial 
of  the  cause  in  the  court  below.  As  to  the  first  ground  of 
this  motion,  little  need  be  said.  The  law  provides  that  the 
statement  of  facts  must  be  filed  with  the  clerk,  and  a  copy 
thereof  served  upon  the  adverse  party;  ai;id  it  is  not 
claimed  or  pretended  that  this  was  not  in  fact  done,  the 
contention  being  merely  that  no  copy  of  the  file  marks  on 
the  original  statement  of  facts  appeared  upon  the  copy 
served  on  the  respondent  We  see  no  merit  in  counsel's 
contention  in  this  regard,  and  therefore  refrain  from 
further  discussing  it.  It  is  only  necessary  to  observe  in. 
regard  to  the  second  ground  of  the  motion  that  it  does 
not  appear  to  be  true  that  any  of  the  evidence  introduced 
at  the  trial  is  absent  from  the  record,  or  that  the  record  is 
not  certified  as  required  by  law.  This  motion  is  also 
denied. 

It  is  alleged  in  the  complaint  in  this  action,  among 
other  things,  that  the  plaintiff  is  now,  and  at  all  times 
hereinafter  mentioned  was,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Washington;  that  the  defendant  George  J.  Loy  is  a  con- 
tractor, who  on  or  about  the  18th  day  of  February,  1897, 
entered  into  a  contract  in  vn-iting  with  the  city  of  Spo- 
kane, a  municipal  corporation,  through  its  proper  officers, 
by  the  terms  of  which  the  said  George  J.  Loy  agreed  to 
furnish  the  materials  for  and  to  erect  for  the  city  of  Spo- 
kane a  certain  bridge  across  the  Spokane  river,  in  the  city 
and  county  of  Spokane;  that  under  and  by  virtue  of  said 
contract  the  said  contractor,  Loy,  entered  upon  the  per- 
formance of  the  same,  and,  as  such  contractor,  did  on  or 
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about  the  first  day  of  April,  1897,  buy  of  the  plaintiff,  and 
plaintiif  sold  to  said  Loy,  as  such  contractor,  certain  lum- 
ber to  be  used,  and  which  actually  was  used,  in  the  con- 
struction of  said  bridge;  that  the  said  contractor,  Loy, 
agreed  to  pay  plaintiff  for  the  said  lumber  the  sum  of 
$1,200.33 ;  that  no  part  of  the  same  has  been  paid,  except 
the  sum  of  $717.83,  and  the  whole  thereof  became  due  and 
payable  June  1,  1897 ;  that  there  is  now  due,  owing  and 
unpaid  thereon  the  sum  of  $482.50,  and  interest  at  the 
legal  rate  from  June  1,  1897;  that,  in  pursuance  of  the 
laws  of  the  state  of  Washington  in  such  cases  made  and 
provided,  the  board  of  public  works  of  the  city  of  Spokane 
took  from  the  said  contractor,  Loy,  a  bond  conditioned  that 
"if  the  said  Greorge  J.  Loy  shall  pay  all  laborers,  mechan- 
ics, material  men  and  all  persons  whatsoever  who  shall 
supply  him  with  provisions,  materials  or  goods  of  any 
kind,  and  shall  pay  all  just  debts  due  such  persons,  or  to 
any  persons  to  whom  any  of  said  work  is  given,  carrying 
on  such  work,  then  this  obligation  to  be  void  and  of  no 
effect;  otherwise  to  remain  in  full  force  and  virtue." 

The  defendants,  who  are  appellants  here,  after  denying 
certain  allegations  of  the  complaint,  among  which  were 
that  the  plaintiff  was  a  corporation  existing  under  and  by 
virtue  of  the  laws  of  this  state,  alleged  affirmatively  that 
the  principal  in  the  bond  sued  on,  to-wit,  George  J.  Loy, 
did  on  April  3,  1897,  in  writing,  assign  the  contract  men- 
tioned in  the  complaint  and  all  his  rights  and  interest 
therein  to  one  Boyd,  without  the  consent  of  said  defend- 
ants, and  that  they  were  thereby  discharged  and  released 
from  all  obligations  imder  the  bond.  The  affirmative 
matter  in  the  answer  was  controverted  by  the  reply  of  the 
plaintiff.  At  the  opening  of  the  trial  the  appellants  ob- 
jected to  the  introduction  of  any  evidence  on  the  part  of 
the-  plaintiff  for  the  alleged  reason  that  the  complaint 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  ac- 
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tion.  The  court  overruled  the  objection,  and  the  appel- 
lants excepted,  and  now  claim  that  the  ruling  of  the  court 
was  erroneous. 

It  is  urged  by  the  appellants  that  the  complaint  is  sub- 
stantially defective  for  the  reason  that  it  appears  on  the 
face  thereof  that  the  contract  imder  which  the  respondent 
alleged  it  furnished  lumber  to  the  contractor  was  made 
after  the  bond  in  suit  was  executed  and  delivered ;  or,  in 
other  words,  that  the  bond  was  given  to  secure  a  different 
contract  from  that  under  which  the  lumber  was  sold  and 
delivered  to  the  contractor.  In  presenting  this  argument 
the  fact  is  entirely  overlooked  that  the  bond  was  not  re- 
quired or  intended  to  secure  the  performance  of  the  con- 
tractor's agreement  with  the  city.  The  purpose  of  bonds 
of  the  character  of  that  now  under  consideration  is  to 
secure  material  men  and  laborers  the  amount  due  them 
for  material  furnished  to,  and  labor  performed  for,  per- 
sons who  are  under  contract  to  do  certain  work  for  munici- 
pal or  other  public  corporations  (1  Hill's  Code,  §  2415) ; 
and  it  seems  to  us  to  be  immaterial  whether  the  contract 
with  the  city  to  construct  the  bridge  was  executed  before 
or  after  the  execution  of  the  bond  required  by  statute  for 
the  protection  of  material  men  and  laborers.  It  appears 
from  the  complaint  that  the  bond  under  consideration 
was  dated  February  12,  1897,  and  was  filed  on  March 
10,  1897,  in  the  proper  office,  and  that  the  written  con- 
tract for  the  construction  of  the  bridge  was  executed  on 
or  about  the  18th  day  of  February,  1897.  It  is  not 
claimed  that  the  bond  was  not  conditioned  as  required  by 
statute,  or  not  filed  in  pursuance  of  law,  nor  that  a  valid 
contract  was  not  entered  into  between  the  city  of  Spokane 
and  the  contractor,  Loy.  It  thus  appears  that  the  require- 
ments of  the  statute  were  substantially  complied  with,  and 
it  follows  that  the  court  committed  no  error  in  admitting 
evidence  under  the  complaint. 
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The  respondent  filed  a  bill  of  items  of  its  accorr.t  with 
the  complaint,  and  the  appellants  complain  of  the  action 
of  the  trial  court  in  permitting  evidence  of  sales  of  lumber 
prior  to  any  of  the  times  mentioned  in  the  bill  of  particu- 
lars. It  is  quite  generally,  if  not  universally,  held  by  the 
courts  that  the  effect  of  a  bill  of  particulars  is  to  limit  the 
claim  and  restrict  the  proof  to  the  very  matters  therein 
specified.  But,  where  it  is  clear  that  the  opposite  party 
has  not  been  misled  or  surprised,  he  will  not  be  permitted 
to  take  advantage  of  the  bill  of  particulars  to  exclude  the 
testimony  offered.     3  Enc.  PI.  &  Pr.  pp.  539-641. 

Upon  the  trial  the  respondent  introduced  in  evidence 
certain  books  kept  by  it, — especially  its  order  book  and 
sales  book.  These  books  contained  the  items  of  its  ac- 
count with  Loy,  and  oral  testimony  was  given  for  the 
purpose  of  showing  the  correctness  of  the  same.  We  have 
examined  all  the  items  in  the  books  of  account  and  find 
that  every  item  set  forth  in  the  bill  of  particulars  appears 
also  in  the  books,  though  in  two  or  three  instances  the 
dates  are  not  the  same;  the  variance,  however,  being  too 
slight  to  be  considered  material.  But  the  book  accounts 
also  show  sales  of  lumber  by  the  respondent  not  set  forth 
in  its  bill  of  particulars,  and  which  are  prior  in  time  to 
any  item  therein  specified.  The  admission  of  such  testi- 
mony would  ordinarily  be  deemed  erroneous.  The  bill 
of  particulars  filed  by  the  respondent  sets  forth  the  dimen- 
sions, quantity  and  value  of  each  piece  of  lumber  or  timber 
mentioned  therein,  and  the  total  value  thereof,  which  is 
$1,200.33 ;  and  the  secretary  of  the  respondent  company 
testified  that  the  total  value  of  all  of  the  lumber  delivered 
under  his  contract  with  Loy,  or  for  the  "Olive  street 
bridge,"  was  about,  or  "in  the  neighborhood  of,"  $1,200. 
It  would  appear,  therefore,  from  this  testimony,  that  the 
respondent  does  not  demand  payment  for  any  material  not 
specified  in  its  bill  of  particulars;  and,  if  we  are  correct 
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in  this  conclusion,  then  it  logically  follows  that  the  appel- 
lants could  not  have  been  prejudiced  by  the  proof  of  lum- 
ber sold  which  was  not  specified  in  the  bill  of  items. 

After  the  plaintiff  had  introduced  all  its  evidence  and 
rested,  the  defendants,  who  are  appellants  here,  moved  for 
judgment  in  their  favor  on  the  ground  that  the  plaintiff 
had  failed  to  prove  a  sufficient  cause  for  the  jury.  The 
court  denied  the  motion,  and  the  appellants  contend  that  in 
so  doing  it  erred,  for  the  reasons  (1)  that  the  plaintiff  had 
failed  to  prove  its  incorporation  as  alleged  in  the  com- 
plaint; (2)  that  the  contract  between  Loy  and  the  city, 
proved  by  plaintiff  as  the  contract  under  which  Loy  under- 
took to  construct  the  bridge  and  under  which  it  furnished 
the  lumber,  was  not  the  contract  referred. to  in  the  bond 
of  these  appellants;  and  (3)  that  the  assignment  of  the 
contract  by  Loy  without  the  consent  of  appellants  released 
them  from  all  liability  under  the  bond  for  all  material  fur- 
nished to  the  assignee  after  said  assignment,  and  particu- 
larly from  liability  to  pay  for  material  furnished  the 
assignee  under  a  contract  made  by  plaintiff  with  the 
assignee  after  plaintiff  was  informed  of  the  assignment 
Upon  the  trial  the  respondent  introduced  a  copy  of  its 
articles  of  incorporation,  certified  by  the  county  auditor 
of  Spokane  county,  but  did  not  prove  that  a  copy  of  its 
articles  of  incorporation  had  been  filed  with  the  secretary 
of  state.  It  was  also  in  evidence  that  the  respondent  was 
doing  business  in  its  corporate  name,  and  that  it  had 
elected  or  appointed  certain  officers  by  whom  its  business 
was  conducted.  It  is  strenuously  insisted  on  behalf  of 
appellants  that  this  evidence  was  insufficient  to  establish 
corporate  existence,  or  the  right  to  exercise  corporate 
powers.  Section  4251  of  Ballinger's  Code  provides  that 
any  two  or  more  persons  who  may  desire  to  form  a  com- 
pany for  one  or  more  of  the  purposes  specified  in  §  4250 
shall  make  and  subscribe  written  articles  of  incorporation 
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in  triplicate,  and  acknowledge  the  same  before  any  officer 
authorized  to  take  the  acknowledgment  of  deeds,  and  file 
one  of  such  articles  in  the  office  of  the  secretary  of  state 
and  another  in  the  office  of  the  county  auditor  of  the  county 
in  which  the  principal  place  of  business  of  the  company 
is  intended  to  be  located,  and  retain  the  other  in  the  pos- 
session of  the  corporation.  This  same  section  also  pro- 
vides what  shall  be  stated  in  the  articles  of  incorporation. 
Section  4252  provides  that 

"A  copy  of  any  certificate  of  incorporation  filed  in  pur- 
suance of  this  chapter,  and  certified  by  the  auditor  of  the 
county  in  which  it  is  filed,  or  his  deputy,  or  by  the  secre- 
tary of  state,  shall  be  received  in  all  the  courts  and  places 
as  prima  facie  evidence  of  the  facts  therein  stated." 

And  it  is  provided  in  the  next  section  that 

"  When  the  certificate  shall  have  been  filed,  the  persons 
who  shall  have  signed  and  acknowledged  the  same,  and 
their  successors,  shall  be  a  body  corporate  and  politic  in 
fact  and  in  name,  by  the  name  stated  in  their  certificate, 
and  by  their  corporate  name  have  succession  for  the  period 
limited,  and  shall  have  power  to  sue  and  be  sued  in  any 
court  having  competent  jurisdiction,"  etc. 

In  the  case  of  Knapp,  Burrell  &  Co.  v.  Strand,  4  Wash. 
686  (30  Pac.  1063),  this  court  had  occasion  to  determine 
the  meaning  and  effect  of  §  4252  of  the  statute,  and  we 
there  held  that  a  copy  of  the  articles  of  incorporation 
certified  by  the  secretary  of  state  or  county  auditor  con- 
stituted prima  facie  proof  of'  the  formation  of  a  company ; 
and  we  see  no  reason  for  overruling  the  decision  therein 
announced.     In  its  opinion  in  that  case  the  court  said : 

"  But  under  the  more  modem  system  as  adopted  in  this 
state,  which  is  a  common  one  at  this  time,  while  the  proof 
of  corporate  existence  and  the  right  to  transact  business 
is  required,  if  denied,  the  method  of  making  primal  facie 
proof  is  materially  changed.  Gen.  Stat.  §  1499,  provides 
that  a  copy  of  any  certificate  of  incorporation  of  a  domes- 
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tic  corporation  certified  by  the  secretary  of  state  (or 
county  auditor)  shall  be  received  in  the  courts  as  prima 
facie  evidence  of  the  facts  therein  stated ;  that  is,  generally 
of  the  ^formation  of  a  company.'  " 

Other  courts  have  placed  the  same  construction  upon 
statutes  substantially  similar  to  ours.  See  Mokelumne 
Hill  etc.,  Co.  V.  Woodbury,  14  Gal.,  424  (73  Am.  Dec. 
658) ;  Fresno  Canal,  etc.,  Co.  v.  Warner,  72  Cal.  379  (14 
Pac.  37)  ;  Humphreys  v.  Mooney,  5  Colo.  282 ;  Oeorgeson 
V.  Caffrey,  71  Hun,  472 ;  Leonardsville  Bank  v.  Willard, 
25  N.  Y.  574;  Hyde  v.  Doe,  4  Sawy.  133;  Harrod  v. 
Hamer,  32  Wis.  162. 

See,  also.  Cook,  Corporations,  (4th  ed.),  §  753. 

As  to  the  second  proposition,  that  the  contract  between 
Loy  and  the  city,  as  proved,  was  not  the  contract  referred 
to  in  the  bond  of  appellants,  it  is  only  necessary  to  observe 
that  this  point  has  been  virtually  disposed  of  by  what  we 
have  said  in  regard  to  the  objection  of  appellants  that  the 
court  erred  in  admitting  evidence  on  the  ground  of  insuf- 
ficiency of  the  complaint.  All  the  statute  requires,  in 
cases  like  this,  is  that  the  municipality  shall  take  a  bond 
from  the  contractor,  conditioned  for  the  payment  for  mate- 
rial and  labor  furnished  to  and  for  such  contractor.  This 
the  city  of  Spokane  did  in  this  instance.  It  does  not  ap- 
pear that  there  was  more  than  one  contract  with  Loy,  but 
it  does  appear  from  the  evidence  that  certain  material 
was  furnished  the  contractor  by  the  respondent ;  and,  as  we 
have  before  stated,  the  order  in  which  the  contract  and 
bond  were  executed  is  not  material. 

It  was  shown  upon  the  trial  that  the  contractor,  Loy, 
assigned  his  contract  with  the  city,  and  all  his  right  and 
interest  therein,  to  one  Boyd,  and  that  the  sureties  in  the 
bond,  other  than  these  appellants,  consented  to  such  assign- 
ment and  specifically  agreed  in  writing  to  continue  bound 
thereby.      This  raised  a  strong  presumption,  if  it  did  not 
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prove  absolutely,  that  the  appellants  did  not  consent  to 
such  assignment ;  and,  if  they  did  not,  it  is  clear  that  they 
are  not  liable  to  the  respondent  for  the  value  of  any  lum- 
ber furnished  to  the  assignee,  especially  after  the  respond- 
ent became  cognizant  of  the  assignment.  It  further  ap- 
pears in  proof  that  the  respondent  furnished  some  lumber, 
the  exact  amount  and  value  of  which  we  have  not  been 
able  to  ascertain,  to  Boyd  and  his  associates  after  the 
assignment,  and  after  Loy  had  ceased  to  work  upon  the 
bridge  or  to  direct  the  same.  There  was  also  evidence 
tending  to  show  that  a  considerable  amount  of  lumber  was 
furnished  by  respondent  to  Loy  himself  while  in  charge 
of  the  construction  of  the  bridge,  and  it  would  therefore 
seem  that  there  was  before  the  court  the  question  of  the 
liability. of  these  appellants,  and  the  extent  thereof,  for 
determination.  Under  this  state  of  facts,  we  do  not  think 
the  court  erred  in  denying  appellants'  jnotion  for  judg- 
ment ;  and,  if  this  conclusion  is  correct,  it  follows  that  the 
learned  trial  court  erred  in  taking  the  case  from  the  jury 
and  directing  judgment  for  the  plaintiflF  for  substantially 
the  whole  amount  claimed  in  the  complaint.  No  doubt 
the  court  based  its  action  upon  §  4994  of  Ballinger's  Code, 
which  reads  as  follows : 

"  In  all  cases  tried  in  the  superior  court  with  a  jury  in 
which  the  legal  sufficiency  of  the  evidence  shall  be  chal- 
lenged, and  the  court  shall  decide  as  a  matter  of  law  what 
verdict  should  be  found,  the  court  shall  thereupon  dis- 
charge the  jury  from  further  consideration  of  the  case, 
and  direct  judgment  to  be  entered  in  accordance  with  its 
decision." 

We  do  not  think  it  was  the  intention  of  the  legislature 
in  enacting  this  statute  to  empower  the  superior  courts  of 
the  state  to  determine  matters  of  fact  such  as  are  usually 
determined  by  a  jury,  but  simply  to  authorize  the  taking 
of  a  case  from  the  jury  when  the  facts  are  so  clearly  estab- 

33—21  WASH. 
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lished  that  the  court  can  see,  as  matter  of  law,  what  the 
verdict  and  decision  should  be.  In  other  words,  where 
the  court  would  not  have  been  warranted  under  the  prior 
statute  in  granting  a  non-suit,  it  would  not,  we  think,  be 
justified,  under  this  statute,  in  taking  the  case  from  the 
jury  and  directing  a  judgment  to  be  entered.  The  state 
constitution  declares  that  the  right  of  trial  by  jury  shall 
remain  inviolate,  and  to  take  a  case  from  the  jury  when 
there  are  doubtful  questions  of  fact  to  be  determined  would 
be  to  deprive  a  non-assenting  party  of  this  constitutional 
right.  In  the  case  at  bar  it  was  the  province  of  the  jury 
to  determine  whether  the  appellants  were  liable  to  the  re- 
spondent for  any  sum  whatever,  and,  if  liable,  for  what 
sum,  and  the  court  should  not  have  assumed  to  determine 
these  facts  from  the  evidence  presented. 

It  is  further  contended  by  the  appellants  that  the  court 
erred  in  entering  a  joint  judgment  against  the  principal 
and  all  the  sureties  on  the  bond,  and  it  is  especially  in- 
sisted that  the  judgment  is  invalid  as  to  appellant  Broder- 
ick,  for  the  reason  that  it  is  in  excess  of  the  penalty  of  his 
bond.  The  bond  is  in  form  joint  and  several,  but  it  is  not, 
in  our  judgment,  in  all  respects  such  a  one  as  is  contem- 
plated by  the  statute,  by  reason  of  the  fact  that  each  of  the 
sureties  bound  himself  in  a  separate  and  specific  sum. 
But,  however  this  may  be,  the  appellants  are  not  in  a 
position  to  object  that  the  bond  is  insufficient  in  respect 
to  form. 

The  respondent  asked  for  a  judgment  for  $482.50  in  its 
complaint  The  court  entered  judgment  for  $482,  being 
substantially  the  amount  claimed,  together  with  interest 
thereon  from  June  1,  1897,  amoimting  in  all  to  $505.60. 
It  appears  that  appellant  Broderick  was  bound  in  the  pen- 
alty of  $500  only,  and  hence  the  contention  that  the  judg- 
ment was  in  excess  of  the  penalty.  We  think  this  objection 
to  the  judgment  is  not  well  taken.     It  is  true  that  the 
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surety  on  a  bond  cannot  generally  be  held  liable  for  any 
sum  greater  than  the  penalty  specified  therein ;  but  where, 
as  in  this*  case,  it  appears  that  the  surety  is  himself  in 
default,  we  see  no  reason  why  he  may  not  be  held  liable,  in 
excess  of  the  penalty,  for  interest  upon  the  amount  due,  at 
the  legal  rate,  as  damages  occasioned  by  his  delay  in  the 
payment  of  his  obligation.  The  surety's  liability  for  in- 
terest, however,  accrues  only  after  demand  on  his  prin- 
cipal and  his  refusal  to  pay,  or  from  commencement  of  the 
suit,  in  which  latter  case  interest  accrues  from  the  day  of 
service.     1  Brandt,  Suretyship  and  Guarantv,  §  112. 

It  seems  to  us,  therefore,  that  the  appellants  were  not 
prejudiced  by  the  form  of  the  judgment,  or  by  the  court's 
allowance  of  interest  upon  the  amount  due.  There  are 
some  other  questions  raised  by  the  appellants,  but  they  are 
not  of  sufficient  importance  to  require  discussion. 

The  judgment  is  reversed  as  to  the  appellants  Broderick, 
Weeks  and  Dishman,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

GoBBON,  C.  J.,  and  Dunbar  and  Keavis,  JJ.,  concur. 

SUPPLEMENTAL   OPINION.     FILED   APRIL   6.   1900. 

Per  Cttria^. — ^In  the  opinion  heretofore  delivered  in 
this  case,  and  which  is  published  in  58  Pac.  672  (ante, 
p.  501),  it  is  stated  that,  from  a  joint  judgment  in  favor 
of  the  plaintiff  and  against  all  the  defendants,  three  of  the 
surety  defendants  have  appealed  to  this  court.  And  it 
will  be  observed  that  the  judgment  of  the  superior  court 
was  reversed  as  to  the  three  appellants  mentioned,  but 
nothing  was  then  said  as  to  the  status  or  rights  of  the 
other  two  sureties,  Boyd  and  Bergman,  who  were  defend- 
ants in  the  action  in  the  court  below,  for  the  reason  that 
they  had  neither  filed  a  separate  brief  nor  appeared  by 
counsel  in  this  court.      Although  it  was  stated  (appar- 
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ently  incidentally)  in  the  brief  of  counsel  for  the  respond- 
ent that  the  remaining  defendants,  Boyd  and  Bergman, 
joined  in  the  appeal,  no  motion  was  interposed  by  them 
before,  or  at  the  time  of,  the  hearing  of  the  case  here, 
either  to  dismiss  the  appeal  or  to  affirm  the  judgment, 
especially,  as  to  them.  And  inasmuch  as  it  did  not  ap- 
pear either  from  the  record  brought  up  by  the  three  appel- 
lants who  appeared  by  counsel  in  this  court,  or  from  the 
supplemental  record  filed  by  the  respondent,  that  these 
two  defendants  had  either  served  an  independent  notice  of 
appeal  or  joined  in  the  appeal  of  their  co-defendants,  we 
naturally  deemed  them  entitled  only  to  such  benefit  from 
the  appeal  as  the  '"necessity  of  the  case"  might  afford  them 
(Bal.  Code,  §  6504) ;  and  that  was  a  question  we  did  not 
then  feel  called  upon  to  determine.  But  Ae  counsel  for 
the  respondent  has  now  filed  what  he  denominates  a  "short 
record,"  from  which  it  unequivocally  appears  that  the  de- 
fendants, Boyd  and  Bergman,  did  in  fact  join  in  the 
appeal  of  the  three  defendants  who  first  appealed;  and 
their  appeal  was  taken  "from  the  judgment  and  the  whole 
thereof."  The  respondx*^nt  now  moves,  upon  the  short 
record  above  mentioned,  to  dismiss  the  appeal  of  Boyd 
and  Bergman,  and  also  for  judgment  against  them  and 
their  sureties  upon  their  appeal  bond. 

These  motions  must  be  denied  for  the  reason  that  a. 
motion  to  dismiss  the  appeal  and  affirm  the  judgment, 
and  which  went  to  the  whole  case,  was  in  apt  time  inter* 
posed  by  the  respondent  and  set  forth  in  its  brief,  and 
was,  after  due  consideration,  denied ;  and  a  new  and  sepa- 
rate motion  to  dismiss  and  affirm  cannot  properly  be  con- 
sidered at  this  stage  of  the  proceedings.  When  the  two 
defendants  in  question  joined  in  the  appeal  first  taken, 
and  filed  the  statutory  appeal  bond,  they  at  once  became, 
to  all  intents  and  purposes,  appellants  in  the  cause,  and, 
as  such,  they  are,  in  our  opinion,  under  the  present  cir^ 
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cumstances  of  the  case,  entitled  to  the  usual  benefits  flow- 
ing from  an  appeal.  It  was  not  necessary  for  them  to 
file  a  separate  transcript  or  statement  of  facts,  and  it 
appears  that  their  counsel  deemed  the  brief  of  the  other 
appellants  sufiicient  for  all  the  purposes  of  the  appeal,  and, 
therefore,  considered  it  unnecessary  to  file  a  separate  one. 
But,  while  it  is  true  that  a  separate  and  independent  brief 
on  their  behalf  was  not  necessary,  they  nevertheless  should 
have  directed  the  attention  of  this  court  to  the  fact  that 
they  submitted  their  own  case  upon  the  brief  of  the  other 
appellants.  However,  notwithstanding  this  failure  to 
pursue  strictly  the  proper  method  of  procedure  in  this  in- 
stance, we  think,  as  we  have  already  indicated,  that,  upon 
the  facts  now  appearing  of  record,  these  two  appellants 
are  justly  entitled  to  all  the  benefits  accruing  to  their  co- 
appellants  from  the  reversal  of  the  judgment.  The  judg- 
ment will,  therefore,  be  considered  as  reversed  on  appeal  as 
to  them,  also,  and  they  will  recover  from  the  respondent 
their  costs  in  this  proceeding. 


[No.  8280.     Decided  October  9,  1899.] 
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NoBTH  Speings  Water  Company,  Appellant,  v.  City      '?*__??I 
OF  Tacoma,  Respondent. 

CONSTITUnOlTAL    LAW — IMPAIRING     OBLIGATIOIT     OF     CONTBACTTS — DUB 
PBOCES8  OF  LAW. 

Where  the  franchise  granted  by  a  city  to  a  water  company  to 
supply  water  is  not  exclusive,  the  subsequent  erection  and  opera- 
tion of  a  water  plant  by  the  city  In  the  same  territory,  under 
powers  granted  it  by  the  legislature,  does  not  constitute  an  im- 
pairment of  the  obligation  of  a  contract  nor  a  taking  of  private 
property  without  due  process  of  law. 
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MUNICIPAI.    CORPOBATIONS— CHABTEB    POWEB8 — ORA.NT    OF    FRiLNCHISB 
TO  SUPPLY  WATER — ^POWEB  OF  CITY  TO  COMPETE — ^ESTOPPEL. 

Where  a  city  is  empowered  to  supply  itself  with  water,  either 
hy  granting  the  right  to  any  person  or  corporation  or  by  erecting 
and  maintaining  a  water  system  Itself,  or  by  purchasing  or  con- 
demning any  existing  system,  and  there  is  no  restriction  on  the 
city's  employing  any  or  all  methods,  the  power  granted  is  not  in 
the  alternative;  and  the  grant  of  a  franchise  to  a  corporation  to 
supply  water  would  not  estop  the  city  from  afterwards  building 
and  operating  its  own  works  in  competition. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thomas  Carroll,  Judge.    Affirmed. 

Charles  8.  Fogg,  for  appellant. 

W.  H.  Pritchard  and  Walter  M.  Harvey,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — Bill  in  equity  by  the  North  Springs  Water 
Company,  a  corporation,  against  the  city  of  Tacoma,  a 
municipal  corporation,  to  enjoin  the  city  from  extending 
its  water  system  in  that  part  of  the  city  of  Tacoma  situated 
in  sections  24  and  25,  and  in  what  is  known  as  "Old 
Tacoma"  and  where  the  plaintiff  owns  a  plant  and  has  its 
mains  and  pipes,  and  is  supplying  water  to  the  inhabitants, 
or  most  of  them,  of  the  area  designated.  The  facts  are 
substantially  as  follows:  Plaintiff  (here  appellant)  is  the 
owner  of  certain  springs  of  fresh  water  in  the  northwestern 
part  of  Tacoma,  and  owns  and  operates  a  system  of  water 
works,  by  means  of  which  it  conveys  the  water  flowing 
from  the  springs  to  the  city,  and  to  its  inhabitants  living 
in  that  vicinity.  This  system  was  constructed  and  operated 
by  plaintiff  and  its  grantors  under  franchises  granted  by 
the  respondent  city.  The  construction  of  the  works  was 
begim  in  1890,  and  the  franchise  or  right  is  claimed  under 
ordinance  No.  350  of  the  city  of  Tacoma,  approved  Sep- 
tember 8,  1890.  The  material  portions  of  the  ordinance 
are  as  follows : 
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''Section  1.  That  E.  B.  Mullen  and  his  assigns  are 
hereby  granted  the  right,  privilege  and  authority  of  erect- 
ing and  maintaining  water  works  in  that  part  of  the  City 
of  Tacoma,  in  the  County  of  Pierce,  and  State  of  Wash- 
ington, which  is  known  and  described  as  sections  twenty- 
four  (24)  and  twenty-five  (25),  in  township  twenty-one 
(21),  norths  of  range  two  (2)  east  of  the  Willamette 
meridian,  and  of  supplying  that  part  of  said  city  and  its 
inhabitants  with  pure  and  fresh  water,  for  which  the  said 
R.  B.  Mullen  and  his  assigns  are  hereby  authorized  to 
charge  the  consumers  thereof  reasonable  rates." 

**  Sec.  2.  That  for  the  purpose  aforesaid  the  said  R.  B. 
Mullen  and  his  assigns  are  hereby  granted  the  right,  lib- 
erty and  privilege  of  laying  down,  re-laying,  connecting, 
disconnecting  and  repairing  such  and  so  many  pipes  along, 
through  and  under  the  avenues,  streets,  lanes,  alleys  and 
public  highways  and  public  parks  and  ground  of  said  part 
of  said  city  of  Tacoma,  as  may  be  necessary,  proper  and 
convenient  for  supplying  the  said  part  of  said  city  and  the 
inhabitants  thereof  with  pure  and  fresh  water  and  for  that 
purpose  to  make  connections  between  the  street  mains  and 
pipes  and  the  dwellings  or  other  buildings  or  structures  of 
the  consumers." 

"  Sec.  5.  The  City  Council  hereby  reserves  the  right  to 
regulate  by  ordinance  and  fix  the  charges  of  said  company 
to  the  consumers  for  the  water  privileges." 

"  Sec.  6.  The  council  reserves  the  right  to  amend  this 
ordinance  any  time  in  its  judgment  it  deems  it  necessary." 

"  Sec.  8.  The  rights,  privileges  and  authority  granted 
in  this  ordinance  shall  continue  for  25  years." 

Sections  3  and  4  relate  to  the  method  of  laying  the  mains 
and  pipes  under  the  regulations  of  the  city.  By  §  7  the 
city  council  reserves  the  right  to  order  mains  where  in  its 
judgment  it  is  deemed  necessary. 

The  above  ordinance  No.  350  was  amended  by  ordinance 
No.  368,  on  the  11th  day  of  October,  1890,  by  repealing 
§§5  and  8  thereof  and  amending  §  5  to  read  as  follows : 

"Sec.  5.  The  City  Council  of  the  City  of  Tacoma 
hereby  reserves  the  right  to  regulate  by  ordinance  and  fix 
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reasonable  charges  which  said  company  may  charge  to  the 
consumers  for  water  privileges ;" 

and  amending  §  8  to  read  as  follows : 

"  Sec.  8.  The  rights,  privileges  and  authority  granted 
in  this  ordinance  shall  continue  for  thirty  years." 

On  the  18th  of  October,  1890,  a  charter  was  adopted  and 
officers  thereunder  elected  by  the  city  of  Tacoma  under 
the  act  of  the  state  legislature  entitled  '^An  Act  to  provide 
for  the  government  of  cities  having  a  population  of  twenty 
thousand  or  more  inhabitants  and  declaring  an  emergency 
to  exist,"  approved  on  the  24th  day  of  March,  1890.  Sec- 
tion 52  of  the  charter  provides: 

"  To  provide  for  erecting,  purchasing,  appropriating  or 
otherwise  acquiring  water  works,  gas  works  or  electric 
light  plants,  within  or  without  the  corporate  limits  of  said 
city,  to  supply  said  city  and  its  inhabitants  with  water  and 
light,  or  to  authorize  the  construction  of  same  by  others, 
and  to  regulate  and  control  the  use  and  price  of  the  water 
or  light  so  supplied." 

Section  203  of  the  charter  contains  the  following  pro- 
vision : 

"  The  city  shall  have  the  right  to  condemn  and  appro- 
priate any  water  works,  gas  works,  electric  plant,  street 
railway,  for  the  purpose  of  managing,  operating  and  con- 
trolling the  same  by  the  city,  and  all  such  appropriations 
shall  be  made  as  provided  in  this  article,  except  that  before 
passing  the  resolution  provided  for,  the  city  council  shall 
first  submit  to  the  qualified  electors  of  the  city  the  propo- 
sition so  to  appropriate  or  condemn  said  property,  and  if  a 
majority  of  votes  cast  be  in  favor  of  appropriation  and  not 
otherwise,  such  resolution  shall  be  passed  and  such  pro- 
ceedings taken ;  said  vote  to  be  taken  at  a  general  or  special 
election." 

Section  218  provides  as  follows: 

"  When  water  is  supplied  by  any  person  or  corporation 
to  said  city  or  to  any  department,  it  shall  not  be  paid  for  at 
more  than  the  rate  established  by  the  City  Council." 
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The  city  charter  imder  which  the  franchise  to  appellant 
was  granted  was  enacted  by  the  legislative  assembly  of 
Washington  Territory  on  the  4th  of  February,  1886.  Sub- 
division 5  of  section  48  (Laws  1885-86,  p.  197)  thereof 
contains,  among  other  things,  in  defining  the  powers  of  the 
city  government,  the  following: 

"To  purchase  or  condemn,  enter  upon  and  take  any 
lands,  water  works,  or  gas  works  within  the  corporate 
limits  for  public  use  and  for  public  squares,  streets, 
wharves,  docks,  parks,  commons,  cemeteries,      .      .      ." 

Subdivisions  7  and  8  (Laws  1885-86,  pp.  197,  198)  are 
as  follows : 

"  Seventh — ^Water  Works.  To  erect  and  maintain  water 
works  within  or  without  the  city,  or  to  auijhorize  the  erec- 
tion of  the  same  for  the  purpose  of  furnishing  the  city 
with  a  sufficient  supply  of  water ;  but  no  such  works  shall 
be  erected  by  the  city  until  a  majority  of  the  voters  of  the 
city,  at  a  general  or  special  election,  assent  thereto;  and 
has  power  to  and  are  hereby  authorized  to  condemn  and 
appropriate  so  much  private  property  that  shall  be  neces- 
sary for  the  constjruction  and  operation  of  said  gas  works 
or  water  works  within  the  city  limits,  the  appropriation  to 
be  made  as  provided  by  chapter  twelve  of  this  charter. 

Eighth — Franchises. — Length  of.  When  the  right  to 
build  and  operate  such  works  is  granted  private  indi- 
viduals or  incorporated  companies  by  said  city,  they  may 
make  such  grant  inure  for  a  term  of  not  more  than  fifty 
years  and  authorize  such  individuals  or  company  to  charge 
and  collect  from  each  person  supplied  by  them  such  water 
rents  as  may  be  agreed  upon  between  said  person  and  cor- 
poration so  building  said  works;  and  said  city  is  author- 
ized and  empowered  to  enter  into  a  contract  with  the  indi- 
viduals or  company  constructing  and  operating  said  works, 
to  supply  said  city  with  water  for  such  purposes  as  may  be 
necessary  for  the  health  and  safety  thereof,  and  to  pay 
therefor  such  sum  or  sums  as  may  be  agreed  upon  between 
said  contracting  parties.  Nothing  herein  contained  shall 
be  construed  to  interfere  or  abridge  the  right  and  powers 
of  the  city  council  to  regulate  and  fix  the  rate  of  compensa- 
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tion  as  provided  by  subdivision  twenty-five  of  section  forty- 
eight  of  this  charter." 

Authority  was  also  given  to  regulate  and  fix  from  time 
to  time  rates  of  compensation  which  might  be  charged  and 
collected  by  any  person  or  corporation  for  water  or  gas 
furnished  within  the  city  limits.  Section  8,  art.  1,  of  the 
constitution  of  Washington,  in  effect  in  1889,  is  as  follows : 
'^No  law  granting  irrevocably  any  privilege,  franchise  or 
immunity  shall  be  passed  by  the  legislature;''  and  §12  of 
the  same  article  declares : 

"  No  law  shall  be  passed  granting  to  any  citizen,  class 
of  citizens,  or  corporation  other  than  municipal,  privileges 
or  immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens  or  corporations." 

On  the  12th  of  Jfovember,  1875,  the  legislative  assembly 
of  Washington  Territory  passed  a  special  act  incorporating 
the  city  of  Tacoma  (which  is  now  a  part  of  the  respondent 
city),  and  on  the  5th  of  November,  1883,  an  ordinance 
(No.  26)  was  passed  by  said  city  of  Tacoma,  granting  to 
one  Fuller  the  right  and  privilege  of  conducting  water 
into  the  city  of  Tacoma  (Old  Tacoma),  and  through  the 
streets  and  alleys  thereof,  for  the  purpose  of  supplying 
said  city  and  its  inhabitants  with  pure,  fresh  water.  The 
charter  of  said  city  (Laws  1875,  p.  166)  contains  the  fol- 
lowing provision,  the  authority  under  which  said  ordi- 
nance was  adopted : 

"Sec.  6.  The  board  of  trustees  shall  have  power  to 
make  such  by-laws  and  ordinances  not  inconsistent  with 
the  constitution  of  the  United  States  and  the  laws  of  this 
Territory,  as  they  may  deem  necessary  to  carry  out  the 
purposes  of  this  act.  They  shall  have  power  to  prevent 
and  remove  nuisances;  to  prohibit  disorderly  conduct;  to 
provide  for  licensing  public  shows  and  lawfiil  games;  to 
regulate  and  establish  markets;  to  construct  pumps,  aque- 
ducts, reservoirs  or  other  works  necessary  for  duly  supply- 
ing the  city  with  water ;  to  lay  out,  name,  alter,  keep  open 
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and  repair  the  streets  and  alleys  of  the  city;  to  provide 
such  means  as  they  deem  necessary  to  protect  the  city  from 
injury  by  fire." 

It  does  not  appear  that  Fuller  took  any  action  under  the 
rights  and  privileges  granted  him  by  the  ordinance,  but 
on  the  27th  of  June,  1891,  he  executed  to  appellant's 
grantor  ''the  right  and  privilege  of  conducting  water  into 
the  city  of  Tacoma  (Old  Tacoma),  and  through  the  streets 
and  alleys  thereof,  for  the  purpose  of  supplying  said  city 
and  its  inhabitants  with  pure,  fresh  water,  and  other  pur- 
poses," and  licensed  and  empowered  his  grantee,  the 
grantor  of  appellant,  to  lay  water  pipes  and  conduct  water 
through  and  along  the  streets  and  alleys  of  a  certain  por- 
tion of  the  city  of  Tacoma  for  the  purpose  of  supplying 
the  city  and  its  inhabitants  with  water  and  other  purposes, 
and  empowered  appellant's  grantor  to  use  the  franchise 
granted  by  ordinance  No.  26;  and  under  this  franchise 
appellant  now  furnishes  water  to  another  district  in  the 
respondent  city,  of  limited  area,  commonly  called  "Old 
Tacoma."  But  the  territory  of  the  present  respondent  city 
was  all  embraced  within  one  charter  under  the  above  act 
of  the  legislative  assembly  of  Washington  Territory  on 
February  4,  1886,  and  all  ordinances  not  inconsistent 
therewith  were  continued  in  force.  By  ordinance  No.  32, 
approved  June  9,  1884,  the  city  of  Tacoma  granted  the 
right  and  franchise  of  supplying  the  city  with  water  and 
light  to  said  city  and  its  inhabitants  to  the  Tacoma  Light 
&  Water  Company,  a  corporation;  and  during  a  part  of 
the  year  1893,  and  prior  thereto,  this  corporation  supplied 
certain  portions  of  the  city  of  Tacoma,  including  the  busi- 
ness part  and  a  majority  of  the  settled  portions  of  the  city, 
with  water  by  means  of  a  water  system  and  plant  owned 
and  operated  by  the  said  Tacoma  Light  &  Water  Company. 
During  the  year  1893  respondent  city  purchased  from  the 
said  Tacoma  Light  &  Water  Company  its  water  plant  and 
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system,  and  the  water  company  conveyed  to  the  city  of 
Tacoma,  by  deed,  describing  all  of  its  real  estate,  reser- 
voirs, machinery,  water  and  water  rights,  and  also  its  fran- 
chises granted  to  it  by  the  city  tinder  ordinance  No.  32 ; 
and  since  said  purchase  the  respondent  city  has  operated 
and  carried  on  the  business  heretofore  carried  on  by  the 
Tacoma  Light  &  Water  Company.  The  appellant  company 
has  at  all  times  since  the  construction  of  its  works  under 
ordinance  No.  358,  above  mentioned,  operated  and  sup- 
plied the  people  in  the  district  mentioned  in  the  ordinance, 
and  at  all  times  possessed  and  enjoyed  the  privileges  of  the 
streets  and  alleys  where  its  mains  and  pipes  were  placed ; 
and  said  appellant  has  paid  the  municipal,  county,  state 
and  school  taxes  regularly  assessed  upon  its  property.  It 
has  also  supplied  from  time  to  time  the  respondent  city 
with  water  for  city  purposes  in  such  district,  and  been  paid 
therefor.     It  was  also  found  by  the  superior  court : 

"  That  the  quantity  of  water  supplied  in  said  district  by 
the  plaintiff  and  its  assignors  has  been  and  is  inadequate 
and  insufficient  for  the  use  of  the  inhabitants  in  that  por- 
tion of  the  city  of  Tacoma  hereinbefore  described  in  which 
plaintiff's  water  plant  is  situate;  and  has  been  and  is  in- 
sufficient for  use  by  the  city  for  extinguishment  of  fires 
and  other  municipal  purposes." 

The  25th  finding  of  fact  made  by  the  superior  court  is 
as  follows : 

"  That  the  defendant  now  proposes  and  has  decided  to 
extend  its  water  mains  and  water  system  into  the  said  ter- 
ritory, more  particularly  described  in  finding  26,  now 
occupied  and  supplied  with  water  for  domestic  and  other 
purposes  and  uses  by  plaintiff  herein,  and  is  about  to 
locate,  lay  down,  and  operate  its  water  mains  side  by  side 
on  the  same  streets  now  occupied  by  plaintiff's  said  water 
mains,  and  to  make  the  same  accessible  to  each  householder 
in  said  territory,  and  to  furnish  water  for  domestic  and 
other  purposes  to  the  inhabitants  of  said  territory  in  com- 
petition with  the  water  so  furnished  by  this  plaintiff." 
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Appellant  has,  from  first  to  last,  iifvested  about  $40,000 
in  its  water  system  for  supplying  the  people  of  the  district 
mentioned  with  water. 

1-  Appellant  maintains  that  the  operation  of  the  city's 
water  system  within  the  district  that  appellant  has  been 
supplying  will  injure,  and  may  destroy,  the  value  of  its 
property,  and  that  the  franchises  under  which  it  is  oper- 
ating are  contracts  made  with  the  city  and  that  the  city, 
by  its  intended  extension  of  its  own  water  system,  will 
become  a  competitor  of  appellant,  and  that  such  compe- 
tition is  a  violation  of  the  contract  contained  in  the  fran- 
chises granted  by  the  city ;  and  it  invokes  the  protection  of 
the  state  constitution  and  of  the  federal  constitution  (§10, 
art.  1,  and  §  1,  art.  14,  of  amendments).  It  may  be  ob- 
served that  ordinance  No.  358,  granting  the  franchise  to 
appellant's  grantor,  Mullen,  was  under  the  authority  of 
the  legislative  charter  of  the  Territory  of  February  4, 
1886,  and  also  that  the  state  constitution  was  in  effect  at 
the  time  the  ordinance  was  made.  It  would  seem  that  the 
charter  adopted  by  the  freeholders  of  the  city  of  Tacoma 
in  1890  has  but  little  bearing  upon  the  controversy.  It  is 
conceded  by  the  learned  counsel  for  appellant  that  the  city 
was  without  power  to  grant  any  exclusive  franchise  to 
appellant;  that,  after  appellant  received  its  franchise,  the 
same  rip^hts  and  privileges  could  be  granted  to  any  other 
person  or  private  corporation.  Indeed,  it  appears  from 
the  record  that  at  the  time  appellant's  grantor,  Mullen, 
obtained  the  franchise  to  supply  water  in  the  certain  dis- 
trict mentioned  and  in  the  city,  a  franchise  to  supply 
water  and  light  to  the  city  had  theretofore  been  granted  to 
the  Tacoma  Light  &  Water  Company.  Thus,  at  any  rate, 
it  was  understood  by  all  parties  when  Mullen  obtained  his 
franchise,  that  he  might  meet  the  competition  of  other 
private  water  companies.  The  power  granted  to  the  city 
imder  the  act  of  February  4,  1886,  was  to  purchase  or  con- 
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demn  water  works  'or  gas  works  within  the  corporate 
limits  for  public  use ;  and  subdivisions  7  and  8  of  §  48  also 
authorized  the  city  by  ordinance  to  erect  and  maintain 
water  works,  or  to  authorize  the  erection  of  the  same,  for 
the  purpose  of  furnishing  the  citv  with  a  sufficient  supply 
of  water.  But  no  works  could  be  erected  by  the  city  until 
a  majority  of  the  voters  had  assented  thereto.  When  the 
right  to  build  and  operate  such  works  was  granted  private 
individuals  or  companies  by  the  city,  the  grant  was  limited 
to  a  term  of  not  more  than  fifty  years. 

It  is  contended  with  much  earnestness  by  counsel  for  the 
appellant  that  the  grant  to  the  city  was  to  construct  water 
works,  or  to  authorize  the  construction  of  the  same  by 
others ;  that  it  was  empowered  to  pursue  either  method  in 
obtaining  water  works,  and  that  the  grant  was  in  the 
alternative.  Both  methods,  however,  could  not  be  em- 
ployed at  the  same  time.  The  same  contention  was  made 
in  the  case  of  Thomas  v.  City  of  Orand  Junction,  before 
the  supreme  court  of  Colorado,  56  Pac.  665.  There  the 
general  statutes  (§3312,  subd.  67,  as  amended  in  1893) 
authorized  the  city  to  purchase  or  erect  water  works,  or  to 
authorize  the  erection  of  the  same,  and,  in  effect,  are 
similar  to  the  charter  of  respondent  city.  The  court  ob- 
served : 

"The  contention  of  the  plaintiff  is  that  the  word  *or,' 
as  it  appears  in  subdivision  67,  is  used  in  the  disjunctive 
and  alternative  sense,  and  that,  the  city  having  elected  to 
authorize  the  construction  of  waterworks  for  the  supply- 
ing of  water  to  the  city  and  its  inhabitants,  its  power  in 
the  premises  was  exhausted,  and  it  has  no  power  to  con- 
struct waterworks  of  its  own.  The  defendant  city  insists 
that  the  word  is  not  used  in  such  a  sense,  and  that,  if  the 
contention  of  plaintiff  be  allowed,  it  would  defeat  the  evi- 
dent intent  and  purpose  of  the  act,  and  would  render  it 
obnoxious  to  section  11,  art.  2,  of  the  state  constitution, 
which  provides  that  'no  law  making  any  irrevocable  grant 
of  franchises,  privil^es  or  immunities,  shall  be  passed  by 
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the  general  assembly.'  It  further  contends  that,  to  carry 
out  the  obvious  purpose  and  legislative  intent,  the  word 
'or'  should  read  ^and,'  and  that  the  judicial  construction 
and  interpretation  should  be  that  the  city  should  be  en- 
titled to  exercise  all  of  the  powers  therein  granted.  We 
think  that  the  contention  of  defendant  is  correct,  and  that 
it  is  fully  sustained  by  reason  and  authority.  It  is  a  well- 
settled  rule  of  statutory  construction  that  all  words  and 
phrases  used  in  a  statute  shall  be  understood  and  construed 
according  to  the  approved  and  common  usage  of  the  lan- 
guage, and  that  some  meaning  shall  be  given  to  every  word 
used.  .  .  .  It  is  equally,  however,  a  well-settled 
rule  of  construction,  that  if  no  sensible  meaning  can  be 
given  to  a  word  or  phrase,  or  if  it  would  defeat,  manifestly, 
the  real  object  of  the  enactment,  it  should  be  eliminated ; 
also  that,  for  the  same  reason,  words  may  be  rejected  as 
surplusage;  also,  to  carry  out  the  intention  of  the  legis- 
lature, another  word  may  be  read  for  the  word  used,  where 
the  word  used  would  manifestly  defeat  the  legislative  in- 
tent, and  the  substitution  of  the  other  would  carry  it  out. 
These  may  be  said  to  be  exceptions  to  the  general  rule  as 
above  announced,  but  the  exceptions,  as  will  be  seen  by  an 
examination  of  the  authorities,  are  almost,  if  not  quite, 
in  as  general  use  as  the  rule  itself.  Especially  with  refer- 
ence to  the  words  ^or'  and  'and'  has  It  been  frequently 
necessary  to  invoke  this  latter  rule.  As  said  by  Mr. 
Sutherland:  The  popular  use  of  "or"  and  "and"  is  so 
loose,  and  so  frequentlv  inaccurate,  that  it  has  infected 
statutory  enactments.  While  they  are  not  treated  as  inter- 
changeable, and  should  be  followed  when  their  accurate 
reading  does  not  render  the  sense  dubious,  their  accurate 
meaning  is  more  readily  departed  from  than  that  of  other 
words,  and  one  read  in  place  of  the  other,  in  deference  to 
the  context'  Suth.  St.  Const,  §252.  Mr.  Endlich  says: 
'To  carry  out  the  intention  of  the  legislature,  it  is  occa- 
sionally found  necessary  to  read  the  conjunctions  "or"  and 
"and''  one  for  the  other.  (Indeed,  these  words  are  said  to 
be  convertible  into  each  other,  as  the  sense  of  the  enactment 
and  the  necessity  of  harmonizing  its  provisions  mav  re- 
quire.'   Endlich,  Interp.  St,  §  303." 
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In  Thompson  Houston  Electric  Co.  v.  City  of  Newton, 
42  Fed.  723,  the  facts  were  very  similar  to  those  in  the 
case  at  bar.  The  complainant,  a  private  corporation,  ob- 
tained the  right  to  erect,  maintain  and  furnish  lights  to 
private  citizens,  and  also,  by  contract  with  the  city,  to  fur- 
nish lights  for  the  streets  and  public  places  of  the  city; 
and,  while  so  performing  its  obligations  under  the  fran- 
chise, the  city  determined  to  establish  and  maintain  elec- 
tric light  plants,  to  be  owned  and  operated  by  the  city. 
The  laws  of  Iowa  enacted  "that  cities  should  have  power 
to  establish  and  maintain  electric  light  plants,  or  to  author- 
ize the  erection  of  the  same ;"  and  the  contention  was  there 
made  that  the  city  had  the  option  given  it  and  that  it  could 
originally  have  erected  its  electric  light  plant,  but,  having 
elected  to  authorize  private  parties  to  do  so,  it  was  estopped 
from  afterwards  entering  the  field  as  a  competitor,  and, 
while  the  light  company  did  not  have  an  exclusive  right 
under  its  agreement  with  the  -city,  yet  the  city  should  not 
be  allowed  to  compete  with  a  private  company.  Mr.  Justice 
Shiras  said: 

"  It  is  doubtless  true  that,  if  the  city  enters  the  field  by 
the  erection  of  its  own  plant,  it  will  have  an  advantage  over 
the  complainant ;  yet  it  does  not  follow  that  the  court  can 
interpose  and  restrain  the  city  from  erecting  the  contem- 
plated plant.  As  already  stated,  the  city  did  not  grant  any 
exclusive  rights  to  complainant;  and  the  latter,  when  it 
erected  its  plant,  took  the  chance  as  to  future  competition. 
The  statute  confers  the  right  so  to  do  upon  the 
city ;  and  I  can  see  no  ground  justifying  the  court  in  inter- 
posing by  injunction,  and  preventing  the  city  from  estab- 
lishing its  proposed  plant." 

It  will  be  noted  that  the  cases  referred  to  above  each 
answers  the  argument  of  the  appellant. 

A  case  which  also  has  much  that  is  similar  in  the  dis- 
cussion is  that  of  State  ex  rel.  Hamilton  Oas  &  Coke  Co. 
V.  City  of  Hamilton,  47  Ohio  St.  52  (23  N.  E.  935),  and 
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also  Hamilton  Gas  Light  &  Coke  Co,  v.  Hamilton  City, 
146  U.  S.  258  (13  Sup.  Ct.  90).  Analogous  reasoning  is 
found  in  Long  v.  City  of  Duluth,  49  Minn.  280  (32  Am. 
St.  Rep.  547,  51  N.  W.  913) ;  Long  Island  Water  Supply 
Co.  V.  Brooklyn,  166  IT.  S.  685  (17  Sup.  Ct.  718)  ;  State 
ex  ret.  Attorney  General  v,  Cincinnati  Gas  Light  &  Coke 
Co.,  18  Ohio  St.  262 ;  Colby  University  v.  Village  of  Can- 
andaigua,  69  Fed.  671. 

While  it  is  true  that  supplying  water  to  the  inhabitants 
of  the  city  and  to  itself  does  not  originate  in  an  exercise 
of  the  ordinary  police  powers  of  a  municipal  corporation, 
yet  in  this  state,  since  the  territorial  organization,  and  it 
may  be  also  said  that  generally  in  this  country,  municipal 
charters  very  generally  confer  this  power  upon  cities.  The 
respondent  city  was  authorized,  imder  its  charter  of  1886, 
to  supply  itself  and  its  inhabitants  with  pure,  fresh  water. 
In  the  exercise  of  this  power  it  could  exercise  a  choice  of 
modes.  It  could  purchase  or*condemn  any  existing  system, 
or  it  could  grant  the  right  to  any  person  or  corporation  to 
lay  mains  and  pipes  and  furnish  water,  or  it  could  erect  a 
system  itself.  There  does  not  seem  to  be  any  prescription 
in  its  charter  of  the  method,  and  there  is  no  cogent  impli- 
cation that  the  city  is  restricted  to  any  specific  method  in 
its  power  to  build  and  operate  water  works.  It  would 
seem,  therefore,  that  the  city  council  could  not  absolutely 
bind  the  city  in  the  future  so  that  it  could  not  exercise  one 
of  its  specifically  granted  powers  under  its  charter ;  and  the 
well-known  and  accepted  rule,  that  in  grants  of  this  char- 
acter doubts  must  be  resolved  in  favor  of  the  public,  re- 
quires more  than  mere  negation  to  infer  that  the  council 
has  attempted  to  estop  the  city  from  the  fair  exercise  of 
such  granted  power.  The  familiar  rule  that  a  privilege 
creating  a  monopoly  cannot  be  given  without  the  grant 
from  the  sovereign,  the  legislature,  has  been  extended  in 
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this  state,  and  that  power  taken  from  the  l^islature  by  the 
constitution ;  and  §  8  of  article  1  of  the  constitution,  supra, 
is  also  pertinent  in  considering  the  general  policy  of  the 
state.  We  do  not  think  the  grant  of  the  power  to  construct, 
or  authorize  others  to  construct,  works  to  supply  water  to . 
a  city  and  its  inhabitants,  is  in  the  alternative;  but  the 
original  grant  authorized  it  to  provide  water  for  the  city, 
without  limitation  of  the  manner  in  which  it  may  be  done. 
It  was  observed  by  the  supreme  court  of  the  United 
States,  in  Hamilton  Oas  Light  &  Coke  Co.  v.  Hamilton 
City,  supra: 

"It  may  be  that  the  stockholders  of  the  plaintiff  sup- 
posed, at  the  time  it  became  incorporated,  and  when  they 
made  their  original  investment,  that  the  city  would  never 
do  what  evidently  is  contemplated  by  the  ordinance  of 
1889.  And  it  may  be  that  the  erection  and  maintenance 
of  gas  works  by  the  city  at  the  public  expense,  and  in  com- 
petition with  the  plaintiff,  will  ultimately  impair,  if  not 
destroy,  the  value  of  the  plaintiff's  works  for  the  purposes 
for  which  they  were  established.  But  such  considerations 
cannot  control  the  determination  of  the  legal  rights  of  the 
parties." 

Again,  it  was  observed  by  the  same  authority  in  Curtis 
V,  Whitney,  13  Wall.  68: 

"Nor  does  every  statute  which  affects  the  value  of  a 
contract  impair  its  obligation.  It  is  one  of  the  contingen- 
cies to  which  parties  look  now  in  making  a  large  class  of 
contracts,  that  they  may  be  affected  in  many  ways  by  state 
and  national  legislation." 

Commenting  upon  this,  the  court  in  Hamilton  Oas 
Light  &  Coke  Co,  v.  Hamilton  City,  supra,  says : 

"  If  parties  wish  to  guard  against  contingencies  of  that 
kind  they  must  do  so  by  such  clear  and  explicit  language 
as  will  take  their  contracts  out  of  the  established  rule  that 
public  grants,  susceptible  of  two  constructions,  must  re- 
ceive the  one  most  favorable  to  the  public." 
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So,  if  it  be  conceded  that  the  respondent  city  was 
authorized  by  the  terms  of  its  charter  to  make  a  contract 
that  it  would  not  itself  supply  water  to  the  inhabitants  in 
the  limited  district  where  the  appellant's  mains  and  pipes 
were  placed,  it  did  not  make  such  agreement  There  are 
no  words  of  exclusion  in  the  privilege  granted  appellant 
by  the  ordinance.  There  are  no  words  of  limitation  upon 
the  right  of  the  city.  There  apparently  is  no  plain  infer- 
ence that  can  be  raised  from  the  ordinance  that  such  was 
the  intention  of  the  parties.  If  such  intention  existed,  it 
would  doubtless  have  been  expressed  in  the  contract. 

2.  Counsel  for  appellant  relies  upon  two  cases,  one  of 
them.  White  v.  City  of  Meadville,  177  Pa.  St.  643  (35 
Atl.  695).  But  this  case  is  readily  distinguished  from 
the  one  under  consideration  here.  There,  under  the  cor- 
poration act,  water  companies  were  authorized  to  supply 
cities  with  water;  and  provision  was  made  for  the  pur- 
chase by  the  cities  so  supplied,  at  their  option  after  twenty 
years,  of  the  plant  of  the  company,  at  a  price  regulated  by 
its  net  cost.  Another  act  which  the  court  construed  in  pari 
materia  gave  cities  exclusive  right  to  supply  themselves 
with  water,  or  to  contract  with  any  company  for  the  erec- 
tion of  a  water  plant  and  give  it  the  exclusive  right  to  fur- 
nish water  to  the  city.  Thus,  the  legislative  grants  author- 
ized an  exclusive  contract  between  the  city  and  the  water 
<5ompany.  The  court  observed,  after  citation  and  construc- 
tion of  the  statutes : 

"Here,  then,  plainly,  were  two  distinct  methods  by 
which  the  municipality  could  supply  its  citizens  with 
water.  By  putting  either  method  in  operation  the  same 
end  was  accomplished.  .  .  .  The  primary  grant 
was  the  power  to  supply;  the  secondary  one,  the  grant  of 
two  distinct  methods  of  exercising  the  power,  either  of 
which  might  be  adopted.  There  was  no  grant  of  power  to 
put  both  methods  in  operation  at  the  same  time." 
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It  was  also  observed  that  the  water  company,  by  the 
terms  of  its  charter,  was  authorized  to  make  an  exclusive 
contract. 

The  other  authority  is  an  eminent  one,  and,  upon  the 
construction  of  the  principle  of  the  federal  constitution 
invoked  by  appellant,  controlling, — City  of  Walla  Walku 
V.  Waila  Walla  Water  Co,,  172  U.  S.  1  (19  Sup.  Ct.  77). 
But  the  facts  before  the  court  there  are  substantially 
variant  from  those  in  the  case  at  bar.  The  special  charter 
of  the  city  of  Walla  Walla,  by  act  of  the  territorial  legis- 
lature (Laws  1883,  p.  270),  invested  the  city  with  power 
"to  provide  a  sufficient  supply  of  water,"  and  "to  grant 
the  right  to  use  the  streets  of  said  city  for  the  purpose  of 
laying  gas  and  other  pipes  intended  to  furnish  the  inhab- 
itants of  said  city  with  light  or  water,  to  any  persons  or 
association  of  persons  for  a  term  not  exceeding  twenty-five 
years,"  .  .  .  "provided  that  none  of  the  rights  or 
privileges  herein  granted  shall  be  exclusive,  nor  prevent 
the  council  from  granting  the  same  rights  to  others."  It 
was  also  provided  that  the  city  of  Walla  Walla  should 
have  power  to  erect  and  maintain  water  works  within  or 
without  the  city  limits,  or  to  authorize  the  erection  of  the 
same,  for  the  purpose  of  furnishing  the  city  with  a  suf- 
ficient supply  of  water,  and  to  enact  all  ordinances  neces- 
sary to  carry  the  power  conferred  into  effect ;  but  no  water 
works  should  be  erected  by  the  city  until  a  majority  of  ifie 
voters  should  vote  for  the  same.  It  was  also  given  power 
to  purchase  or  condemn  water  works  already  erected,  or 
which  might  be  erected.  Under  the  powers  contained  in 
fts  charter,  on  March  15,  1887,  the  city  by  ordinance 
granted,  under  certain  restrictions,  to  the  water  company, 
for  the  period  of  twenty-five  years  from  the  date  of  the 
ordinance,  the  right  to  lay,  place  and  maintain  all  neces- 
sary water  mains,  pipes,  connections  and  fittings  in  all  the 
highways,  streets  and  alleys  of  the  city,  for  the  purpose  of 
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furnishing  the  inhabitants  thereof  with  water,  and  re- 
served the  right  to  maintain  as  many  fire  hydrants  as  it 
should  see  fit,  and  all  reasonable  and  necessary  control  of 
the  water  for  the  extinguishment  of  fires.  The  ordinance 
also  provided  that  the  city  should  pay  to  the  water  com- 
pany, for  the  matters  and  things  enumerated  in  the  ordi- 
nance, quarter  yearly,  $1,500  per  annum,  for  the  period 
of  twenty-five  years,  after  the  date  of  the  passage  of  the 
ordinance.  The  city  Avas  to  have  the  right  to  flush  any 
sewer  it  had  constructed  or  might  thereafter  construct.  It 
was  further  provided: 

*•  Sec.  7.  For  all  the  purposes  above  enumerated  said 
Walla  Walla  Water  Company  shall  furnish  an  ample  sup- 
ply of  water,  and  for  domestic  purposes,  including  sprink- 
ling lawns,  shall  furnish  an  ample  supply  of  good  whole- 
some water,  at  reasonable  rates,  to  consumers  at  all  times 
during  the  said  period  of  twenty-five  (25)  years;  and  this 
contract  shall  be  voidable  by  the  city  of  Walla  Walla  so  far 
as  it  requires  the  payment  of  money,  upon  the  judgment 
of  a  court  of  competent  jurisdiction,  whenever  there  shall 
be  a  substantial  failure  of  such  supply,  or  a  substantial 
failure  on  the  part  of  said  company  to  keep  or  perform 
any  agreemenit  or  contract  on  its  part,  herein  specified  or 
in  said  contract  contained.  But  accident  or  reasonable 
delay  shall  not  be  deemed  such  failure.  And  until  such 
■contract  shall  have  been  so  avoided,  the  city  of  Walla 
Walla  shall  not  erect,  maintain  or  become  interested  in 
any  wafter  works  except  the  ones  herein  referred  to,  save 
as  hereinafter  specified. 

Sec.  8.  Neitiier  the  existence  of  said  contract  nor  the 
passage  of  this  ordinance  shall  be  construed  to  be  or  be  a 
waiver  of  or  relinqiiishment  of  any  right  of  the  city  to 
take,  condemn  and  pay  for  the  water  rights  and  works  of 
said  or  any  company  at  any  time,  and  in  case  of  such  con- 
demnation the  existence  of  this  contract  shall  not  be  taken 
into  consideration  in  estimating  or  determining  the  value 
of  said  water  works  of  the  said  Walla  Walla  Water  Com- 
pany." 
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After  this  ordinance  had  been  in  force  for  about  six 
years  the  city  undertook  to  provide  for  the  construction 
of  a  system  of  water  works  of  its  own  for  the  purpose  of 
supplying  the  city  and  its  inhabitants  with  water.  The 
water  company  filed  a  bill  in  equity  to  enjoin  the  city  from 
proceeding  to  construct  and  operate  these  works.  It  was 
maintained  by  the  complainant  water  company  that  the 
contemplated  action  of  the  city  violated  the  contract  con- 
tained in  the  ordinance  granting  to  the  water  company  the 
right  to  supply  water.  It  was  concluded  by  the  court  that 
the  contract  was  not  an  exclusive  one  and  did  not  grant  a 
monopoly,  and  it  was  observed : 

"  Particularly  is  this  so  when  taken  in  connection  with 
a  further  stipulation  that  the  city  shall  not  erect  water 
works  of  its  own.  This  provision  is  not  devoid  of  an  im- 
plication that  it  was  intended  to  exclude  only  competition 
from  itself,  and  not  from  other  parties  whom  it  might 
choose  to  invest  with  a  similar  franchise." 

And  it  was  observed  further: 

"  Nor  do  we  think  the  contract  objectionable  in  its  stip- 
ulation that  the  city  would  not  erect  water  works  of  its 
own  during  the  life  of  the  contract.  There  was  no  attempt 
made  to  create  a  monopoly  by  granting  an  exclusive  right 
to  this  company,  and  the  agreement  that  the  city  would 
not  erect  water  works  of  its  own  was  accompanied,  in 
section  8  of  the  contract,  with  a  reservation  of  a  right  to 
take,  condemn  and  pay  for  the  water  works  of  the  com- 
pany at  any  time  during  the  existence  of  the  contract. 
Taking  sections  7  and  8  together,  they  amount  simply  to 
this:  That,  if  the  city  should  desire  to  establish  water 
works  of  its  own,  it  would  do  so  by  condenming  the  prop- 
erty of  the  company,  and  making  such  changes  in  its  plant 
or  such  additions  thereto  as  it  might  deem  desirable  for 
the  better  supply  of  its  inhabitants ;  but  that  it  would  not 
enter  into  a  direct  competition  with  the  company  during 
the  life  of  the  contract.  As  such  competition  would  be 
almost  necessarily  ruinous  to  the  company,  it  was  little 
more  than  an  agreement  that  the  city  would  carry  out  the 
contract  in  good  faith." 
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The  controlling  consideration  seemed  to  be  that  the  city 
was  within  its  powers  in  making  the  contract  with  the 
water  company ;  that  it  was  incidental  to  the  main  power 
given  the  city  to  supply  water ;  and  from  this  conclusion 
it  is  apparent  from  the  terms  of  the  ordinance  itself  that 
the  intended  action  of  the  city  was  a  violation  of  the 
contract. 

In  a  case  where  the  facts  are  closely  analogous  to  those 
at  bar, — Westerly  Water  Works  Co,  v.  Town  of  Westerly, 
80  Fed.  611, — ^where  the  grant  was  made  to  a  water  com- 
pany to  use  the  highways  so  long  as  the  inhabitants  should 
be  reasonably  supplied  with  water,  exempting  it  from  tax- 
ation twenty-five  years,  and  exacting  an  obligation  to  sup- 
ply water  to  the  town  and  sell  its  works  to  the  town,  the 
town  wras  not  excluded  from  the  right  to  construct  water 
works  of  its  own;  and  the  court  observed: 

"We  think,  therefore,  that  a  sound  distinction  can  be 
made  between  a  grant  or  a  contract  which  absolutely  ex- 
cludes all  competition,  and  one  which  merely  excludes  the 
competition  of  the  town  until  it  shall  make  due  compen- 
sation to  the  company." 

And  referring  to  the  case  of  Walla  Walla  Company  v. 
City  of  Walla  Walla,  supra,  as  reported  in  60  Fed.  957, 
it  is  said : 

"  The  city  in  explicit  terms  agreed  not  to  erect,  main- 
tain or  become  interested  in  any  other  water  works. 
.  It  is  also  stated  that  the  city  had  bound  itself 
to  take  over  the  plant  and  render  just  compensation  when- 
ever it  did  elect  to  furnish  water  by  means  of  works  owned 
by  it.  In  the  present  case  there  is  no  express  agreement 
that  the  town  will  not  compete,  nor  that  in  case  it  should 
elect  to  compete  it  will  purchase  the  works.  Such  agree- 
ment must  be  deduced  from  construction,  and  in  view  of 
the  rule  that  all  doubt  in  the  construction  must  be  resolved 
against  the  company  and  in  favor  of  the  public,  there  is 
great  difficulty  in  inferring  such  agreement." 
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As  before  observed,  the  city  of  Tacoma,  in  the  ordinance 
which  conferred  the  franchise  upon  appellant,  did  not  ex- 
pressly or  by  necessary  implication  agree  not  to  erect  its 
own  water  works,  and  the  circumstances  surrounding  the 
parties  at  the  time  were  not  such  as  to  impel  the  inference 
that  such  contract  was  in  contemplation  by  them. 

The  judgment  is  affirmed. 

Gordon,  C.  J.,  and  Dqnbab  and  Fullerton,  J  J., 
concur. 
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-——.„'  RIGHT  TO  JUBY  TRIAL — INJUNCTION. 
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37   }^'  An  action  for  the  purpose  of  enjoining  a  public  nuisance,  In 

1^  ^  which  no  damages  are  alleged  or  sought,  is  of  an  equitable  nature, 

in  which  a  Jury  trial  is  not  demandable  as  of  right. 

PUBLIC  NUISANCE — REMEDY  OF  PRIVATE  PERSON. 

Where  the  only  means  of  ingress  to,  and  egress  from,  the  lands 
of  a  private  person  in  order  to  reach  a  market  for  the  products 
of  his  farm  and  nursery  is  a  public  highway,  the  obstruction  of 
such  highway  is  of  such  special  injury  to  him,  as  to  authorize  his 
maintaining  an  action  to  enjoin  it  as  a  public  nuisance,  under 
Bal.  Code,  §  3093,  which  provides  that  "a  private  person  may 
maintain  a  civil  action  for  a  public  nuisance,  if  it  is  specially 
injurious  to  himseli,  but  not  otherwise." 

HIGHWAYS — ^ESTABLISHMENT    ON    PUBLIC    LAND    BY    PRESCRIPTION. 

Under  Rev.  St.  U.  S.,  §  2477,  granting  right  of  way  over  gov- 
ernment lands  for  the  construction  of  highways,  the  establish- 
ment of  highways  over  public  lands  by  prescription  is  authorized, 
wherever  such  method  is  recognized  in  any  state  or  territory  as 
a  mode  for  the  establishment  of  public  highways. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
Orange  Jacobs,  Judge.     Affirmed. 
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c7.  T.  Brown,  for  appellant : 

irpon  the  point  that  Rev.  St.  U.  S.  §  2477,  does  not 
apply  to  highways  established  by  prescription,  but  that 
the  government  grant  of  right  of  way  over  its  lands  must 
be  accepted  by  the  local  public  officers,  counsel  cites 
Forbes  v,  Balenseifer,  74  111.  183 ;  Gentleman  v.  Soule, 
32  111.  280  (83  Am.  Dec.  264)  ;  Tilhnan  v.  People,  12 
Mich.  401;  Commonwealth  v.  Kelly,  8  Grat.  632;  Morse 
V.  Ranno,  32  Vt.  600;  Holmes  v.  Jersey  City,  1  Beas. 
299;  Mayherry  v.  Inhabitants,  56  Me.  342;  Bowers  v, 
Suffolk  Mfg.  Co.,  4  Cush.  332 ;  Phipps  v.  State,  7  Blackf. 
512 ;  Bigelow  v.  Hilman,  37  Me.  52 ;  Cyr  v.  Madore,  73 
Me.  53;  Stacey  v.  Miller,  14  Mx).  478  (55  Am.  Dec.  112)  ; 
Harding  v.  Jasper,  14  Cal.  649 ;  San  Francisco  v.  Calder- 
woody  31  Cal.  589  (91  Am.  Dec.  542) ;  Jackson  v.  State, 
6  Coldw.  532;  Hutto  v.  Tindall,  6  Rich.  396;  State  v. 
Horn,  35  Kan.  717;  Kyle  v.  Town  of  Logan,  87  111.  64; 
Stewart  v,  Frink,  94  X.  C.  487  (55  Am.  Rep.  619)  ; 
Mansur  v.  State,  60  Ind.  357;  Mansur  v.  Haughey,  60 
Ind.  364;  Harper  v.  Charlesworth,  4  Barn.  &  C.  574; 
Booraem  v.  North  Hudson  County  Ry.  Co.,  39  N".  J.  Eq. 
465 ;  Richards  v.  County  Commissioners,  120  Mass.  401 ; 
Sharp  V.  Mynatt,  1  Lea,  375 ;  Russell  v.  State,  3  Coldw. 
119;  Bailey  v,  Fairfield,  Brayt.  (Vt.)  128. 

Trimble  &  Pattison,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GpBDON,  C.  J. — This  action  was  brought  by  the  re- 
spondent for  the  purpose  of  obtaining  a  perpetual  injunc- 
tion against  appellant,  restraining  him  from  obstructing 
a  public  highway  situate  in  WTiitman  coimty.  The  com- 
plaint alleges  that  respondent,  in  1874,  settled  upon  a 
quarter  section  of  land  adjacent  to  the  alleged  highway 
as  a  homestead,  and  has  ever  since  that  time  continued  to 
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reside  thereon,  and  has  perfected  his  title  thereto;  that 
at  the  time  of  his  location  the  road  in  question  was,  and 
for  a  number  of  years  prior  thereto  had,  and  ever  since 
that  time  has  been  used  by  the  public  as  a  public  highway 
leading  into  the  town  of  Colfax,  a  portion  of  said  highway 
running  across  land  of  the  appellant.  In  brief,  the  com- 
plaint alleged  the  establishment  of  this  highway  by  pre- 
scription or  limitation.  There  was  a  demurrer  to  the  com- 
plaint, which  was  overruled,  and,  upon  issue  of  fact  there- 
after joined,  the  case  came  to  trial.  At  the  trial  the  appel- 
lant (defendant  here)  demanded  a  jury.  The  court  ruled, 
however,  that  the  action  was  in  equity,  and  impaneled  a 
jury  as  advisory  merely,  and  thereafter  made  findings  and 
entered  a  decree  in  respondent's  favor. 

One  of  the  assignments  relied  on  for  reversal  is  that  the 
court  erred  in  ruling  that  the  action  was  equitable,  and 
denying  appellant's  demand  for  a  jury  trial.  No  damages 
were  alleged  in  the  complaint  or  sought  to  be  recovered  by 
respondent  in  the  action,  and  the  ruling  was  correct. 

Section  3092,  Bal.  Code,  is  as  follows:  "The  remedies 
against  a  public  nuisance  are:  Indictment  (or  informa- 
tion), a  civil  action,  or  abatement.  .  .  .  "  The  fol- 
lowing section  (3093)  is  as  follows: 

"A  private  person  may  maintain  a  civil  action  for  a 
public  nuisance,  if  it  is  specially  injurious  to  himself,  but 
not  otherwise." 

Under  these  provisions  of  the  statute,  the  court  did  not 
err  in  overruling  the  demurrer  to  the  complaint  on  the 
ground  that  the  respondent  has  no  such  interest  as  would 
enable  him  to  maintain  the  action.  Section  3093,  supra, 
expressly  authorizes  an  action  by  a  private  person  when 
the  nuisance  complained  of  is  specially  injurious  to  him- 
self; and  in  the  complaint,  in  addition  to  what  has  been 
stated,  it  was  alleged  that  the  respondent  was  the  owner 
of  very  valuable  improvements,  including  an  orchard  and 
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nursery,  upon  a  farm  owned  bv  him  adjacent  to  the  road 
in  question,  and  had  taken  numerous  orders  for  the  sale 
of  nursery  stock;  that  there  was  no  outlet  to  market  for 
the  products  of  his  farm  and  nursery  excepting  by  this 
highway;  and  in  other  respects  brought  himself,  as  we 
think,  squarely  within  this  provision  of  the  statute. 

A  more  important  question  is  whether  a  prescriptive 
right  can  attach  during  a  period  while  land  is  held  under  a 
pre-emption  or  homestead  claim  and  prior  to  patent  by 
the  United  States.  The  land  of  the  appellant  was  pat- 
ented to  his  grantor  in  1880,  and  for  many  years  prior 
thereto  said  grantor  had  been  in  possession  of  the  land 
as  a  settler.  The  lower  court  found — and  the  finding  is 
abundantly  sustained  by  the  evidence — that  the  road  was 
first  used  as  a  public  highway  in  1872,  and  continued  to 
be  used  as  such,  without  any  obstructions,  until  some  time 
in  the  year  1882,  when  a  gate  was  placed  by  defendant 
across  such  highway,  but  that  the  gate  for  a  long  time 
thereafter  was  not  kept  locked,  and  that  in  1897  defendant 
not  only  securely  fastened  the  gate,  but  he  extended  a 
barbed  wire  fence  across  said  road.  The  court  also  found 
"that  this  road  has  been  used  as  a  public  road  or  highway 
of  right  by  all  people  who  desire  to  use  it  as  such,  and 
that  such  use  was  adverse,  open,  notorious,  and  continuous 
and  without  obstruction,  until  some  time  in  the  year  1882, 
and  that  such  use  extended  over  ten  years."  Appellant 
contends  that  no  prescriptive  right  or  right  by  limitation 
could  begin  while  the  land  was  government  land,  and  that 
the  statute  of  limitations  would  not  begin  to  run,  and  user 
would  not  be  adverse  to  the  grantees  of  the  government, 
until  after  the  issuance  of  the  patent;  and  counsel  for 
appellant  has  cited  numerous  cases  in  support  of  this 
contention.  Respondent  bases  his  resistance  to  this  con- 
tention upon  §  2477  of  the  Revised  Statutes  of  the  United 
States  (edition  of  1878),  which  was  enacted  in  1866,  pro- 
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viding  that  "the  right  of  way  for  the  construction  of  high- 
ways over  public  lands,  not  reserved  for  public  uses,  is 
hereby  granted."  This  section  is  not  construed  or  re- 
ferred to  in  any  of  the  cases  cited  by  the  appellant.  Those 
cases  either  arose  prior  to  the  passage  of  the  act  of  con- 
gress just  referred  to,  or  in  states  wherein  the  establish- 
ment of  public  highways  by  prescription  is  not  recog- 
nized. In  this  state  the  establishment  of  highways  by 
prescription  is  recognized  (State  v.  Horlacher,  16  Wash. 
325,  47  Pac.  748),  and  roads  may  be  established  by  use 
as  well  as  by  proceedings  under  the  statute.  It  is  a  well- 
knowTi  fact  that  many  of  the  public  highways  in  this  state 
had  their  inception  in  adverse  user,  which  ripened  into 
prescription.  The  act  of  congress  already  referred  to 
does  not  make  any  distinction  as  to  the  methods  recognized 
by  law  for  the  establishment  of  a  highway.  It  is  an  un- 
equivocal grant  of  right  of  way  for  highways  over  public 
lands,  without  any  limitation  as  to  the  method  for  their 
establishment,  and  hence  a  highway  may  be  established 
across  or  upon  such  public  lands  in  any  of  the  ways  recog- 
nized by  the  law  of  the  state  in  which  such  lands  are 
located;  and  in  this  state,  as  already  observed,  such  high- 
ways may  be  established  by  prescription,  dedication,  user, 
or  proceedings  under  the  statute.  Any  other  conclusion 
would  occasion  serious  public  inconvenience.  If,  after 
uninterrupted  general  use  of  a  supposed  highway  for  a 
long  term  of  years,  it  was  found  possible,  under  the  law, 
for  any  person  owning  land  across  which  such  highway 
might  extend,  to  close  the  road  to  travel  and  force  the 
public  to  await  the  outcome  of  the  slow  and  tedious  pro- 
cedure provided  by  statute  for  the  establishment  of  high- 
ways, the  public  welfare  and  convenience  would  be  greatly 
impaired  and  retarded  and  serious  damage  and  irreparable 
injury  would  follow.  In  the  main,  these  highways  had 
their  beginning  at  a  time  when  all,  or  nearly  all,  of  the 
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adjacent  land  belonged  to  the  general  government.  They 
are  usually  along  the  most  accessible  routes  of  travel  and 
conform  to  the  physical  conditions  of  the  country,  and, 
when  generally  traveled  by  the  public  without  interrup- 
tion or  hindrance  for  a  period  of  ten  years,  they  must  be 
regarded  as  firmly  established  in  law,  as  if  formally 
established  by  proceedings  under  the  statute.  As  was 
said  by  Judge  Cooley,  in  Flint,  etc.,  Ry.  Co.  v.  Oordon, 
41  Mich.  420  (2  K  W.  648),  in  commenting  upon  this 
provision  of  the  federal  statute  granting  rights  of  public 
highway : 

"  Such  roads  facilitate  the  settlement  of  the  country, 
and  benefit  the  neighborhood,  and  in  both  particulars  they 
further  a  general  policy  of  the  federal  government.  But 
they  also  tend  to  increase  the  value  of  the  public  lands, 
and  for  this  reason  are  favored." 

Our  conclusion  upon  this  branch  of  the  case  is  that  the 
congressional  grant  includes  and  embraces  any  mode  that 
is  recognized  for  the  establishment  of  the  public  highways, 
and  carries  with  it  whatever  is  necessary  to  make  it  effec- 
tual. 

An  examination  of  the  record  has  convinced  us  that  no 
reversible  error  was  committed  by  the  court  in  the  admis- 
sion or  rejection  of  evidence  at  the  trial,  and  the  charge 
was  in  conformity  with  the  principles  of  law  herein  recog- 
nized. 

The  decree  is  affirmed. 

Reavis  and  Dunbar^  JJ.,  concur. 

FuLLEBTON^  J.,  uot  sitting. 
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[No.  816&     Decided  October  18.  1899.] 

J.  P.  O.  LowNSDALE,  Respondent,  v.  The  Gkay^s  Hasbor 
Boom  Company,  Appellant. 

COMMUNITY   PROPERTY — ^ACTION   FOR   RENTS   AND   PROFITS — ^NEOESSABT 
PARTIES. 

In  an  action  to  recover  the  possession  and  the  rents  and  profits 
of  community  real  property,  the  wife  Is  a  necessary  party  plaintiff 
with  the  husband,  under  the  provisions  of  Bal.  Code,  §  4491,  which 
expressly  prohibits  the  husband  from  conveying  or  incumbering 
community  realty,  unless  the  wife  joins  with  him. 

NAVIGABLE   WATERS — UNMEANDERED   SLOUGH — RIGHTS  OF  PUBEJO. 

A  riparian  owner  cannot  recover  damages  for  the  use  by  a 
boom  company  of  the  waters  of  a  slough,  which  had  never  been 
meandered,  where  the  stream  Is  a  navigable  one. 

INSTRUCTIONS — ^FAILURE  TO  REQUEST — HARMLESS  ERROR. 

The  failure  of  the  court  to  give  proper  Instructions  as  to  the 
rights  of  a  party  to  the  trial  respecting  matters  in  issue  is  not 
error,  unless  the  court  was  specifically  requested  to  so  charge. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Charles  W.  Hodgdon,  Judge.     Eeversed. 

N.  W.  Bush  and  Irwin  &  Bridges,  for  appellant 
Oeorge  D,  Schofield,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — The  plaintiff  in  this  action  was  the 
purchaser  from  the  state  of  Washington  of  certain  lands 
described  in  the  complaint.  The  Humptulips  river  runs 
through  a  portion  of  the  land,  and  extending  back  from 
the  river,  and  also  upon  the  land,  is  a  slough  of  consider- 
able dimension,  being  about  four  hundred  and  ninety  feet 
in  width  and  an  average  depth  of  ten  feet.  At  this  point 
in  the  river,  as  well  as  in  the  slough  already  mentioned, 
the  tide  ebbs  and  flows.  The  slough  is  not  meandered. 
The  evidence  at  the  trial  established  conclusively,  and  it 
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is  Tindispiited  here,  that  both  river  and  slough  are  navi- 
gable at  all  times  and  in  all  seasons.  The  appellant, 
Gray's  Harbor  Boom  Company,  defendant  below,  is  a  cor- 
poration under  the  laws  of  this  state,  claiming  all  of  the 
rights  and  privileges  awarded  to  such  corporations  under 
the  laws,  including  the  act  of  March  18,  1895  (Bal.  Code, 
§§  4387-4394).  Prior  to  the  commencement  of  the  pres- 
ent action,  it  had  constructed  its  boom  and  driven  piles  in 
the  bed  of  the  river  where  the  same  crosses  plaintiff's  land. 
It  had  also  caused  its  plat  and  map  to  be  filed  with  the 
secretary  of  state,  as  required  by  law,  which  plat  and  map 
showed  the  lands  which  it  proposed  to  appropriate  to  its 
use.  It  had  also  erected  a  cabin  upon  plaintiff's  land  at 
a  point  close  to  the  stream,  and  in  conducting  its  opera- 
tions as  a  boom  company  the  shore  and  banks  were,  to  some 
extent,  at  least,  used  and  occupied  by  its  workmen.  The 
action  was  brought  to  recover  damages  to  the  land  caused 
by  the  construction  and  operation  of  the  boom  above  men- 
tioned, and  for  rents  and  profits  from  December,  1893,  to 
June,  1897,  and  to  recover  possession.'  Plaintiff  had 
judgment  for  $930  and  for  possession. 

At  the  trial  the  evidence  disclosed  that  plaintiff  was  at 
the  time  he  acquired  the  land,  and  also  at  the  time  of  the 
trial,  a  married  man,  and  that  the  property  was  commu- 
nity property  of  himself  and  wife.  At  the  conclusion  of 
the  evidence  on  behalf  of  the  plaintiff  a  motion  for  non- 
suit was  made,  upon  the  ground  that,  the  property  being 
community  property,  the  action  could  not  be  maintained 
by  the  husband  alone,  and  that  the  wife  was  a  proper  and 
necessary  party.  In  disposing  of  this  motion,  the  trial 
court  withdrew  from  the  consideration  of  the  jury  all  evi- 
dence tending  to  show  any  actual  damage  or  injury  to  the 
land,  but  permitted  the  action  to  proceed,  limiting  plain- 
tiff's recovery  to  the  value  of  the  rents  and  profits  and 
possession  of  the  premises.      This  ruling  was  excepted  to 
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by  the  appellant,  and  is  assigned  here  as  error.  In  Parke 
V.  Seattle,  8  Wash.  78  (35  Pac.  594,  34  Am.  St  Eep.  839), 
this  court  held  that,  in  an  action  for  damages  for  the 
wrongful  appropriation  of  community  real  property,  the 
wife  was  a  necessary  party  plaintiff  with  the  husband; 
and  the  rule  thus  laid  down  was  subsequently  recognized 
in  Spurlock  v.  Port  Toxvnsend  Southern  R.  R.  Co.,  13 
Wash.  29  (42  Pac.  520).  In  the  first  of  these  cases  the 
court,  disposing  of  the  questions,  said : 

"  If  he  [the  husband]  has  authority  to  maintain  such  an 
action,  it  follows  that  he  has  authority  to  compromise  it, 
and  to  release  the  claims  for  which  the  same  was  brought.". 

We  are  satisfied  with  the  reasoning  and  conclusion  ar- 
rived at  in  that  case,  and  think  that  it  controls  the  question 
in  the  present  case,  notwithstanding  that  in  the  present 
case  the  recovery  was  limited  to  the  possession  of  the  prop- 
erty and  to  the  value  of  the  rents  and  profits.  It  seems  to 
us  that,  if  the  husband  can  maintain  the  action  for  rents 
and  profits  of  community  real  property,  he  can  do  so  only 
upon  the  theory  that  he  has  power  in  the  first  instance  to 
make  a  lawful  lease  of  it.  A  lease  is  an  incumbrance, 
and,  under  §  4491,  Bal.  Code,  the  husband,  while  having 
the  management  and  control  of  the  community  real  prop- 
erty, is  expressly  prohibited  from  conveying  or  incumber- 
ing it,  unless  the  wife  joins  with  him.  We  think  that 
every  objection  which  can  be  urged  against  the  mainte- 
nanace  of  an  action  by  the  husband  alone  to  recover  dam- 
ages for  the  appropriation  of  community  real  property 
applies  to  an  action  brought  by  him  for  the  recovery  of 
rents  and  profits  of  community  real  property,  and  applies 
with  even  greater  force  to  an  action  brought  to  recover 
its  possession.  As  is  well  said  in  the  Parke  Case,  if  he 
can  maintain  the  action  he  can  compromise  it.  The  ef- 
fect of  that  compromise  might  be  to  effectually  dispossess 
the  community  of  the  land,  or,  at  least,  to  seriously  incum- 
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ber  it.  It  violates  the  spirit,  and  we  think  the  letter,  of 
§  4491,  supra,  and  is  not  to  be  tolerated.  Authorities 
from  other  states  having  the  community  property  system 
have  little  bearing  upon  this  question,  in  view  of  the  re- 
straint which  our  law  has  placed  upon  the  husband's  con- 
trol of  community  property.  In  each  of  the  states  having 
that  system,  Washington  alone  excepted,  the  husband  is 
given  the  absolute  power  to  sell  and  incumber  such  prop- 
erty. Che  difference  in  the  law  on  this  question  is  one 
of  legislative  creation,  and  we  think  the  statute  admits  of 
little  room  for  doubt  or  controversy.  In  practice  it  can 
make  little  or  no  difference  whether  the  action  is  required 
to  be  prosecuted  in  the  name  of  one  or  both,  and  it  is  ex- 
tending the  doctrine  of  the  Parhe  Case  but  little,  if  any, 
to  hold  that,  in  actions  of  this  character,  both  husband  and 
wife  are  necessary  parties. 

As  a  reversal  of  the  judgment,  which  was  in  plaintiff's 
favor,  must  follow,  other  questions  raised  by  counsel  must 
be  noticed.  At  the  trial  the  court,  over  the  objection  of 
appellant's  counsel,  permitted  evidence  to  be  given  of  the 
value  of  the  use  made  by  the  appellant  of  the  waters  of 
this  navigable  slough,  and  a  number  of  witnesses  were 
permitted  to  testify  that  the  reasonable  value  was  ten  cents 
per  1,000  feet  on  all  logs  brought  into  it  by  appellant 
The  court  seems  to  have  entertained  the  theory  that, 
because  the  slough  had  not  been  meandered,  it  was  the 
private  property  of  the  plaintiff,  notwithstanding  its  navi- 
gable character.  Not  only  from  the  repeated  rulings  of 
the  court  upon  the  introduction  of  evidence  at  the  trial, 
but  from  his  charge  to  the  jury,  it  appears  that  this  view 
was  entertained  by  the  learned  trial  judge.  In  instruc- 
tion No.  6  the  court  charged  as  follows: 

"  You  are  instructed  that,  in.  regard  to  the  use  and  occu- 
pation, if  you  find  defendant  did  use  and  occupy  plaintiff's 
land,  you  cannot  consider  the  value  of  the  use  of  any  prop- 

35—21  WASH. 
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erty  below  the  meander  or  high-water  line  of  the  Hump- 
tnlipB  river,  but  only  for  the  use  of  the  property  above  the 
meander  line;  and  if  you  find  from  the  evidence  that  the 
defendant  used  any  slon^  that  was  on  plaintiff's  land, 
and. the  said  slough  was  not  meandered,  then  the  plaintiff 
should  be  entitled  to  recover  for  the  use  of  such  slou^, 
in  connection  with  the  use  of  the  land,  whatever  sum  you 
may  find  from  the  evidence  that  the  same  was  reasonably 
worth,  not  exceeding  in  all  the  amount  claimed  by  plaintiff 
in  his  complaint;  that  is,  $1,050."  ♦ 

It  being  conceded  that  the  waters  in  this  slough  were 
navigable,  plaintiff  would  not  be  entitled  to  recover  the 
value  of  the  use  made  of  them  by  the  appellant.  His  re- 
covery should  have  been  limited  to  the  damage,  if  any, 
done  to  his  adjoining  land  by  the  obstruction  of  this  high- 
way, if  it  was  obstructed  by  the  appellant,  or  his  lands 
cut  off  by  the  use  made  of  these  waters,  and  for  the  rents 
and  profits  of  lands  used  by  appellant.  Sections  3092, 
8093,  Bal.  Code.  But  it  is  clear  from  the  character  of  the 
evidence  which  was  permitted  to  go  to  the  jury  against 
defendant's  objection,  and  equally  clear  from  the  instruc- 
tion just  set  out  as  well  as  the  charge  as  a  whole,  that  the 
court  entertained  the  idea  that  the  plaintiff  might  recover 
the  value  of  the  use  made  of  these  navigable  waters,  upon 
the  theory,  apparently,  that  because  the  slough  was  not 
meandered  it  was  private  property,  without  regard  to 
whether  it  was  in  fact  navigable  or  not  But  th^  question 
of  its  navigability  in  no  manner  depended  upon  whether 
it  had  been  in  fact  meandered. 

We  also  think  that  the  court  erred  in  permitting  evi- 
dence to  be  given  of  the  cost  and  expense  to  appellant  of 
handling  logs  and  operating  its  boom,  and  the  profits  aris- 
ing therefrom,  as  a  basis  for  determining  the  value  of  the 
use  of  the  waters  of  the  slough. 

The  appellant  also  complains  of  the  failure  of  the  court 
to  inform  the  jury  that  the  boom  company  had  a  right. 
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Tinder  its  articles  and  by  filing  its  map  and  plat  of  location, 
to  the  use  of  the  river  and  slough  within  the  lines  of  mean 
high  tide  on  either  side.  It  does  not  appear,  however, 
that  the  court  was  specifically  requested  to  so  charge,  and, 
in  the  absence  of  such  request,  the  mere  failure  to  instruct 
was  not  erroneous.  But,  while  we  think  that  appellant 
would  have  been  entitled  to  such  an  instruction  had  it 
requested  it,  we  do  not  mean  to  hold  or  intimate  that  the 
filing  of  its  plat  and  map  of  location  entitled  the  appellant 
to  use  the  shore  lands  above  the  line  of  ordinary  high  tide 
for  the  purpose  of  constructing  buildings  for  occupan<7 
by  its  employees,  or  otherwise  making  use  of  the  private 
property  of  the  plaintiff  without  making  compensation. 
Such  lands  as  are  requisite  and  necessary  for  such  a  com- 
pany in  the  transaction  of  its  corporate  business  can  be 
acquired  by  condemnation.  But  the  statute  no  more  au- 
thorizes a  trespass  by  such  a  corporation  than  it  does  by 
an  individual. 

The  judgment  must  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  lower  court  to  dismiss  the  action. 

DuNBAB^  FuLLEBTON  and  Keavis^  JJ.,  concur. 
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Under  Bal.  Code,  9  739,  subd.  33,  which  authorizes  cities  of  the  Ti  547 

first  class  "to  grant  licenses  for  any  lawful  purpose,  and  to  fix  ^37^ 

by  ordinance  the  amount  to  be  paid  therefor,  and  to  provide  for  '  38  141 
revoking  the  same,"  such  cities  have  power  to  impose  a  license  tax 
upon  all  business  houses  within  the  corporate  limits,  which  em- 
ploy trading  stamps  for  the  sale  of  goods. 
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SAME — CONSTITUTIONAL  LAW — ^UNJUST  DISCRIMINATION. 

An  ordinance  Imposing  a  license  tax  upon  all  merchants  usin^r 
trading  stamps  for  the  purpose  of  stimulating  the  sale«of  goods 
is  not  void  as  imposing  a  burden  upon  a  portion  only  of  a  class  of 
merchants,  as  it  applies  to  all  who  engage  in  business  of  that  kind. 

SAME — ^EUSASONABTJglNESS  OF  TAX. 

An  ordinance  requiring  such  merchants  as  use  trading  stamps 
for  the  sale  of  goods  to  pay  an  annual  license  tax  of  $100,  is  not 
void  on  the  ground  of  being  an  unreasonable  and  excessive  tax 
upon  business. 

TAXATION— ON  TRADES  AND  OCCUPATIONS — ^UNIFORMITY. 

A  tax  on  trades,  professions  and  occupations  is  not  a  tax  on 
property,  which  falls  within  the  inhibition  imposed  by  the  consti- 
tutional provisions  in  relation  to  uniformity  of  taxation. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thomas  Cabroll^  Judge.     Affirmed. 

Fenley  Bryan j  for  appellant: 

The  question  to  be  determined  is,  has  the  legislature 
granted  to  the  city  of  Tacoma  power  to  raise  revenue  by 
licensing  such  things  as  do  not  come  within  the  police 
control?  If  not,  the  ordinance  is  void.  "If  it  is  not 
manifest  that  there  has  been  a  purpose  by  the  legislature 
to  give  authority  for  collecting  revenue  by  taxes  on  speci- 
fied  occupations,  any  exaction  for  that  purpose  will  be 
illegal."  Cooley,  Taxation,  p.  547;  Cairo  v.  Bross,  101 
111.  478;  Emmons  v.  Lewistown,  132  111.  384  (8  L.  R.  A. 
328,  22  Am.  St.  Rep.  540) ;  8t  Louis  v.  Bell  Telephone 
Co.,  96  Mo.  627  (2  L.  R  A.  278,  9  Am.  St.  Rep.  370) ;. 
Twining  v.  Elgin,  38  HI.  App.  356. 

Upon  the  point  that  the  use  of  trading  stamps  is  a  per- 
fectly legitimate  transaction,  counsel  cites  People  v.  Oill- 
son,  109  K  T.  389  (4  Am.  St.  Rep.  465) ;  Long  v.  State^ 
22  Atl.  4  (12  L.  R.  A.  425,  28  Am.  St.  Rep.  268). 

The  ordinance  is  void  because  it  imposes  a  burden  upon 
a  portion,  and  not  the  whole,  of  a  class  of  merchants.  The 
rule  is  well  illustrated  by  the  following  cases :    St.  Loui» 
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V.  Spiegel^  90  Mo.  590;  Mayor  of  Nashville  v.  Althrop, 
5  Coldw.  554;  Ex  parte  Frank,  52  Cal.  606  (28  Am.  Eep. 
642)  ;  Cooley,  Constitutional  Limitations,  390. 

To  state  the  manner  in  which  this  ordinance  operates  is 
to  condemn  it  as  an  unreasonable,  unequal,  unjust,  partial 
and  arbitrary  exercise  of  tKe  power  of  taxation.  Ordi- 
nances have  been  declared  void  because  unreasonable,  so 
often,  that  it  would  be  an  imposition  upon  the  court  to 
ask  them  to  read  all  the  cases,  but  attention  is  called  to  the 
following:  Tugman  v,  Chicago,  78  111.  405;  Common- 
wealth V.  Wilkins,  121  Mass.  356;  Barling  v.  West,  29 
Wis.  307  (9  Am.  Eep.  576)  \Kip  v.  Mayor  of  Paterson, 
26  N.  J.  Law,  298 ;  Ex  parte  Burnett,  30  Ala.  461 ;  St 
Paul  V.  Traeger,  25  Minn.  248  (33  Am.  Eep.  462); 
Shreveport  v.  Levy,  26  La.  An.  671  (21  Am.  Eep.  553). 

W.  H.  Pritchard  and  Walter  M.  Harvey,  for  respond- 
ent: 

It  seems  to  us  that  practically  the  only  question  in- 
volved in  this  case  is  whether  or  not  the  city  of  Tacoma, 
under  its  charter,  has  power  to  grant  licenses  for  the  pur- 
poses of  revenue  as  well  as  for  the  purpose  of  police  r^u- 
lation.  The  rule  is  that  if  by  the  language  used  in  the 
particular  grant  of  power,  as  well  as  taking  into  consid- 
eration the  other  pertinent  provisions  of  the  charter  and 
the  whole  legislation  on  the  subject,  it  is  apparent  that  it 
was  the  intention  to  give  the  municipality  the  power  to 
exact  licenses  for  the  purposes  of  regulation  and  revenue, 
that  construction  will  be  placed  upon  it.  Boston  v.  Schaf- 
fer,  9  Pick.  418;  Chilvers  v.  People,  11  Mich.  43;  Ex 
parte  Frank,  52  Cal.  606  (28  Am.  Eep.  642);  Adam^ 
Express  Co.  v.  Owensboro,  85  Ky.  265 ;  People  v.  Naglee, 
52  Am.  Dec.  331,  note;  Cooley,  Taxation,  408;  Dillon, 
Municipal  Corporations,  357-360. 
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We  are  unable  to  agree  with  the  contention  of  the 
learned  counsel  for  appellant  that  the  grant  of  a  power  to 
regulate  does  not  carry  with  it  the  power  to  license;  and 
the  case  of  Burlington  v.  Bumgardner,  42  Iowa,  673,  cited 
by  him,  is  contrary  to  the  great  weight  of  authority.  See 
In  re  Wan  Yin,  22  Fed.  701 ;  Burlington  v.  Lawrence,  42 
Iowa,  681 ;  Chicago,  P.  &  R.  Co.  v.  Chicago,  88  111.  221 
(30  Am.  Rep.  545) ;  State  v.  Clarke,  54  Mo.  17  (14  Am. 
Rep.  471) ;  Welch  v.  Hotchkiss,  39  Conn.  140  (12  Am. 
Rep.  383)  ;  Cincinnati  v.  Buckingham,  10  Ohio,  257;  Dil- 
lon, Municipal  Corporations,  §  291. 

Upon  the  point  that  the  ordinance  is  reasonable,  and 
does  not  cause  an  unjust  discrimination  between  merchants 
engaged  in  the  same  line  of  business,  counsel  cite  Ogden 
City  v.  Crossman,  53  Pac.  985 ;  TitusvUle  v.  Brennan,  148 
Pa.  St.  642  (24  Am.  .St  Rep.  580,  14  L.  R.  A.  100) ; 
Davis  V.  Mayor,  etc.,  of  Macon,  64  Ga.  128  (37  Am.  Rep. 
60)  ;  Municipality  No.  2  v.  Dubois,  10  La.  An.  56 ;  In  re 
Chipchase,  43  Pac  264;  Newton  v.  Atchison^  31  Ean.  151 
(47  Am.  Rep.  486)  ;  Foster  v.  Board,  37  Pac.  763  (41  Am. 
St.  Rep.  194). 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  city  of  Tacoma  passed  the  following 
ordinance  : 

"  Be  it  Ordained  by  the  City  of  Tacoma : 

"  Section  1.  Every  person,  firm  or  corporation  within 
the  City  of  Tacoma  who  shall  use  any  stamps,  coupons, 
tickets,  cards  or  other  devices  for  the  sale  of  goods,  wares 
and  merchandise,  which  said  stamps,  coupons,  tickets  or 
other  similar  devices  shall  entitle  the  purchaser  receiving 
the  same  to  procure  from  any  other  firm  or  corporation, 
any  goods,  wares  or  merchandise  free  of  charge  upon  pro- 
duction of  any  number  of  said  stamps,  tickets,  coupons, 
cards  or  other  similar  devices,  shall,  before  using  the  same, 
obtain  a  license  therefor  from  the  city  clerk. 
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'^  Sec.  2.  Before  obtaining  such  lieenae  the  person  ap- 
plying therefor  shall  pay  to  the  city  treasurer  lie  sum  of 
one  hundred  dollars ;  and  upon  such  payment  being  made 
and  filing  a  receipt  therefor  with  the  city  clerk,  the  city 
clerk  shall  issue  to  the  firm  or  corporation  making  such 
payment  a  license  to  use,  for  one  year,  the  stamps,  coupons, 
tickets,  cards  or  other  similar  devices  mentioned  in  Sec- 
tion 1  of  this  ordinance. 

"  Sec.  3.  That  any  person  violating  the  provisions  of 
this  ordinance  shall  be  punished  by  a  fine  of  not  less  than 
fifty  dollars,  and  not  exceeding  one  hundred  dollars,  or 
by  imprisonment  not  exceeding  thirty  days,  or  by  both 
^such  fine  and  imprisonment." 

The  appellant  Fleetwood  was  charged  with  violating 
this  ordinance,  was  tried  before  a  justice  of  the  peace, 
found  guilty  and  sentenced  to  pay  a  fine  of  fifty  dollars. 
In  default  of  payment  he  was  committed  to  jail,  his  cus- 
todian being  the  chief  of  police  of  the  city  of  Tacoma; 
whereupon  the  said  Fleetwood  made  application  by  peti- 
tion to  the  Hon.  Thomas  Carroll,  one  of  the  judges  of  the 
superior  court  of  Pierce  county,  for  a  writ  of  habeas  cor- 
pus,  setting  forth  that  the  only  cause  or  pretense  of  his 
confinement  and  restraint  was  the  violation  of  said  ordi- 
nance, and  that  the  said  ordinance  is  void,  because  the  said 
city  of  Tacoma  had  no  authority  or  power  to  enact  or 
enforce  it ;  that  said  ordinance  is  in  conflict  with  the  con- 
stitution of  this  state ;  that  it  is  unreasonable,  and  that  it 
requires  a  portion,  and  not  the  whole,  of  a  class  to  pay  a 
license  for  the  transaction  of  business.  So  that  the  only 
question  here  is  as  to  the  validity  of  the  ordinance. 

It  is  urged  by  the  appellant  that  there  are  two  kinds  of 
licenses  which  may  be  imposed  by  municipal  governments : 
(1)  Licenses  imposed  in  the  exercise  of  the  ordinary  police 
powers  of  the  city;  (2)  licenses  imposed  for  the  sole  pur- 
pose of  raising  revenue,  or  in  the  exercise  of  the  power  of 
taxation;  and  that  licenses  cannot  be  imposed  for  either 
of  those  purposes  unless  the  power  has  been  conferred  upon 
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the  municipality  attempting  to  do  so  by  the  legislative  act 
under  which  it  is  organized  and  created;  and  authorities 
are  cited  to  show  that  a  grant  of  power  to  impose  licenses 
in  the  exercise  of  the  police  power  does  not  confer  author- 
ity to  impose  a  license  for  the  purpose  of  raising  revenue. 
It  is  assumed  by  the  appellant  that  it  follows  that,  if  the 
ordinance  in  question  has  no  relation  to  the  exercise  of 
the  police  power  and  is  only  an  attempt  to  raise  revenue  by 
license,  and  the  legislature  has  granted  the  city  of  Tacoma 
power  to  issue  licenses  only  in  the  exercise  of  the  police 
power,  the  ordinance  is  void.  We  do  not  think  it  is  nee-, 
essary  to  follow  counsel  for  appellant  in  his  attempt  to 
show  that  the  ordinance  in  question  is  an  ordinance  regu- 
lating the  exercise  of  the  police  power,  for  it  may  be  con- 
ceded, we  think,  that,  as  the  term  "police  power"  is  ordi- 
narily used,  there  is  no  police  power  exercised  by  virtue  of 
this  ordinance.  It  is  boldly  asserted,  however,  by  the 
respondent  that  under  the  power  granted  by  the  legislature 
not  only  is  the  city  authorized  to  pass  ordinances  controll- 
ing the  exercise  of  the  police  power,  but  it  is  authorized 
to  pass  ordinances  for  the  purpose  of  raising  revenue  only. 
The  law  which  authorized  this  ordinance,  if  it  is  author- 
ized, is  subdivision  33  of  §  739,  Bal.  Code,  and  is  as 
follows : 

"  To  grant  licenses  for  any  lawful  purpose,  and  to  fix 
by  ordinance  the  amount  to  be  paid  therefor,  and  to  pro- 
vide for  revoking  the  same." 

This  provision  is  in  relation  to  cities  of  the  first  class. 
We  do  not  think  the  restricted  interpretation  urged  by  the 
appellant  can  be  placed  upon  this  statute.  The  language 
is  comprehensive.  The  authority  is  to  grant  licenses  for 
any  lawful  purpose,  and,  in  the  absence  of  restriction,  the 
purpose  of  raising  revenue  is  as  lawful  as  the  purpose  of 
exercising  the  police  power.  This  interpretation  is  borne 
out,  we  think,  by  the  authorization  of  the  legislature  to 
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cities  of  other  classes.  Subdivision  10  of  §  938,  the  act  in 
regard  to  general  powers  of  the  cities  of  the  third  class, 
authorizes  the  city  to  license,  for  the  purposes  of  regula- 
tion and  revenue,  all  and  every  kind  of  business ;  and  sub- 
division 10  of  §  1011,  in  defining  the  powers  of  cities  of 
the  fourth  class,  provides  that  the  city  shall  have  power  to 
license,  for  the  purposes  of  regulation  and  revenue,  all  and 
every  kind  of  business.  And  so  the  power  to  license  for 
purposes  of  revenu^  is  especially  granted  to  all  the  other 
classes  of  cities.  But  we  do  not  think  that  the  authoriza- 
tion in  this  respect  of  cities  of  the  other  classes  is  any 
stronger  than  the  authorization  of  cities  of  the  first  class, 
where  the  power  is  to  grant  licenses  for  any  lawful  pur- 
pose, which  must  be  held  to  include  purposes  embraced  in 
the  provisions  in  relation  to  the  other  cities;  and,  taking 
into  consideration  the  whole  scope  of  the  legislative  pro- 
visions in  this  state,  as  well  as  the  language  especially  used 
in  relation  to  cities  of  the  first  class,  we  think  it  is  plain 
that  no  discrimination  was  intended  by  the  legislature. 
The  legislature  probably  intended  by  this  sweeping  and 
comprehensive  provision  to  put  at  rest  any  legal  questions 
which  might  be  raised  by  an  attempt  to  specify  particular- 
ly the  powers  conferred,  or  the  particular  subjects  falling 
within  the  general  provision, — questions  which  are  fre- 
quently raised  under  the  rule  that  the  expression  of  one 
thing  excludes  the  others.  It  is  true,  as  stated  by  appel- 
lant, that  the  language  used,  viz.,  "and  provide  for  revok- 
ing the  same,"  may  seem  to  be  a  little  awkward  and  unnec- 
essary in  this  connection.  Still,  a  case  might  be  conceived 
where  it  would  be  necessary  to  revoke  a  license  even  where 
the  object  of  the  license  was  to  obtain  revenue.  But,  in 
any  event,  the  intervention  of  this  seemingly  unnecessary 
provision  would  not  be  sufficient  to  destroy  the  interpreta- 
tion which,  it  seems  to  us,  the  broad  language  of  the  statute 
thoroughly  warrants.      We  have  examined  all  the  cases 
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cited  by  the  appellant,  but,  with  the  exception  of  one  or 
two,  they  do  not  seem  to  us  to  be  in  point,  and  those,  we 
think,  do  not  express  the  established  and  almost  uniform 
law  on  the  subject 

It  is  insisted,  also  that  the  ordinance  is  void  because  it 
imposes  a  burden  upon  a  portion,  and  not  the  whole,  of  a 
class  of  merchants.  We  do  not  think  this  contention  is 
tenable.  The  ordinance  does  apply  to  all  merchants  who 
see  fit  to  engage  in  the  business  of  buying  tickets  of  that 
kind,  and  the  constitutional  provision  (art.  1,  §  12)  that 
no  law  shall  be  passed  granting  to  any  citizen,  class  of 
citizens,  or  corporation  other  than  municipal,  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens  or  corporations,  cannot  be  invoked 
against  this  ordinance.  The  adjudicated  cases  in  this 
respect  are  so  numerous  that  it  is  scarcely  worth  while  to 
mention  them  here.  . 

The  ordinance  cannot  be  held  void  on  account  of  ex- 
cessive burden  imposed.  It  is  not  so  oppressive  that  it 
will  in  any  way  interfere  with  the  rights  of  merchants. 
However  wrong  the  policy  may  be  which  prompted  the 
enactment  of  this  ordinance,  or  however  doubtful  the  pro- 
priety of  passing  such  an  ordinance,  those  are  questions 
which  are  submitted  by  the  legislature  to  the  discretion 
of  the  council,  and  upon  them  it  is  not  our  province  to 
comment.  We  think,  without  further  investigation,  that 
there  is  no  doubt  that  the  ordinance  is  warranted  by  legis- 
lative authority. 

Some  question  was  raised  by  the  court  at  the  time  of  the 
argument  of  this  case  in  relation  to  the  ordinance  being 
in  conflict  with  §§  1,  2  and  9  of  art.  7  of  the  state  consti- 
tution, which  provide  for  imiformity  in  taxation.  Coun- 
sel for  the  respondent  was  requested  by  the  court  to  furnish 
it  with  a  brief  on  that  subject,  which  he  did,  and  upon  an 
examination  of  the  cases  cited  and  of  other  cases,  we  have 


HANNA  v.  SAVAGE.  655 


Nov.  1899.]  Syllaboa. 


become  convinced  that  the  question  raised  by  the  court  was 
not  a  question  pertinent  in  this  case ;  that,  under  the  great 
weight  of  authority,  a  tax  on  occupation,  business,  etc.,  is 
not,  in  legal  contemplation,  a  tax  on  property,  which  falls 
within  the  inhibition  imposed  by  the  usual  constitutional 
provisions  in  relation  to  uniformity  of  taxation;  and,  in 
consideration  of  the  fact  that  the  state  constitution  is  a 
limitation  upon  the  actions  and  powers  of  the  l^slature 
instead  of  a  grant  of  power,  that  the  power  of  the  legis- 
lature to  tax  trades,  professions  and  occupations  is,  in  the 
absence  of  constitutional  restriction,  a  matter  within  its 
absolute  control  and  resting  entirely  in  sound  legislative 
discretion. 

The  judgment  will  be  affirmed. 

GoBDON,  C.  J.,  and  Fullbbton  and  Keavis,  JJ., 
concur. 


[No.  1038.    Decided  November  2,  1899.] 

William  B.  Hanna  et  ux.,  Respondents,  v.  Geobge  M. 
Savage  et  al,.  Appellants. 

JtTDOMENT — SATISFACTION — ^WHEN  BUBETY  ENTITLED  TO. 

Where  execution  has  been  issued  upon  a  judgment,  lands  levied 
upon  and  sold  thereunder,  the  execution  returned  by  the  sheriff 
as  paid,  and  the  sale  confirmed  by  the  court,  a  surety  of  the  prin- 
cipal defendants  is  entitled  to  have  the  judgment  satisfied  and 
discharged  as  to  him,  regardless  of  any  arrangement  between  the 
plaintiffs  and  principal  defendants  whereby  the  sale  is  not  to  be 
regarded  as  a  satisfaction  of  the  judgment 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
WnxiAM  H.  Pbitchabb,  Judge. 
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Motion  by  A.  M.  Stewart,  one  of  the  judgment  debtorB, 
to  have  judgment  against  himself  "declared  satisfied.  Mo- 
tion granted. 

Charles  S.  Fogg,  for  Stewart. 
T,  N.  Allen,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Keavis^  J. — Judgment  was  rendered  in  the  above  en- 
titled cause  in  this  court  and  the  decisions  reported  in 
7  Wash.  414  (36  Pac.  127),  and  8  Wash.  432  (36  Pac. 
269).  A.  M.  Stewart,  one  of  the  judgment  debtors,  filed 
his  motion  praying  that  the  judgment  entered  in  the  cause 
and  against  himself  be  satisfied  and  discharged.  The 
motion  is  based  upon  the  record  in  the  cause  and  the  affi- 
davit of  Stewart.  An  order  to  show  cause  why  satisfac- 
tion of  such  judgment  should  not  be  entered  was  issued, 
and  respondents,  judgment  creditors,  appeared  and  denied 
that  the  judgment  had  been  satisfied.  The  denial,  how- 
ever, is  argumentative,  and  the  answer  sets  up  that  an 
execution  issued  under  said  judgment  was  levied  by 
the  sheriff  on  one  hundred  and  twenty  acres  of  land 
in  Thurston  county,  and  the  land  sold  by  the  sheriff 
for  a  certain  sum  sufficient  to  satisfy  the  judgment, 
which  execution  was  returned  by  the  sheriff  with  pay- 
ment thereon;  that  the  land  was  not  in  fact  sold  for 
money,  and  that  the  money  was  not  returned  with  the 
execution,  but  that  such  sale  was  made  to  purchasers. 
Reeves  and  Bates,  acting  at  the  sale  as  trustees  or  agents 
for  the  other  judgment  debtors  in  said  cause  except 
Stewart;  that  the  purchasers  at  such  sale,  as  trustees, 
bid  in  the  property  on  credit  of  twelve  months,  and  under 
an  agreement  with  the  respondents  that  the  judgment  debt- 
ors represented  by  Reeves  and  Bates  should  execute  their 
notes  to  respondents,  due  twelve  months  after  date,  for  the 
purchase  money,  and  assign  the  certificate  of  sale  to  re- 
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spondents  to  secure  the  payment  of  the  notes,  and  that  it 
was  further  agreed  that,  if  the  notes  were  not  paid  at 
maturity,  respondents  should  take  a  deed  from  the  sheriff 
for  the  land  sold,  and  should  hold  such  deed,  at  respond- 
ents' option,  either  as  an  absolute  conveyance,  in  full  sat- 
isfaction of  the  amoimt  evidenced  by  the  notes,  or  as  a 
mortgage  to  secure  their  payment ;  that  at  the  end  of  twelve 
months  respondents  took  the  sheriff's  deed  and  elected  to 
hold  the  same  as  a  mortgage,  and  subsequently  brought  an 
equitable  action  in  the  superior  court  against  the  obligors 
in  the  notes  to  enforce  respondents'  mortgage  lien  on  the 
parcel  of  land  which  had  been  sold  under  the  execution, 
and  that  such  equitable  action  is  still  pending.  The  facts 
thus  stated  are  all  that  are  deemed  material  in  the  deter- 
mination of  the  controversy.  Stewart's  liability  was  as  a 
surety  in  the  original  judgment.  Sureties  have  a  right  to 
have  the  property  of  their  principal  subjected  to  the  pay- 
ment of  the  judgment.  The  sheriff  duly  sold  one  hundred 
and  twenty  acres  df  land  under  the  execution  properly  lev- 
ied upon  the  same.  The  statute  prescribes  how  such  sale 
shall  be  made  and  returned.  It  is  immaterial  here  to  dis- 
cuss the  validity  of  the  agreement  made  between  the  other 
judgment  debtors,  not  including  Stewart,  and  the  respond- 
ents, relative  to  the  nature  of  the  sheriff's  deed,  by  which 
the  deed  was,  in  effect,  to  be  a  mortgage.  It  is  sufficient, 
for  the  purposes  of  this  motion,  to  conclude  that  when  the 
sale  was  made,  and  the  execution  returned,  and  sale  con- 
firmed at  the  request  of  the  respondents,  and  the  deed  sub- 
sequently executed,  there  was  full  satisfaction  of  the  judg- 
ment as  to  Stewart.  Stewart,  having  demanded  of  re- 
spondents that  the  judgment  be  satisfied  as  against  him, 
and  respondents  having  refused  to  enter  such  satisfaction, 
it  is  here  ordered  that  he  be  released  and  discharged  from 
the  force  and  effect  of  said  judgment 

GoBDON,  C.  J.,  and  Anders  and  Fullerton,  JJ.,  con- 
cur. 
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[No.  8346.    Decided  Noyember  10.  1»9.] 

F.  O.  Chezum,  Appellant^  v.  Johk  G.  MoBbide  et  al.. 
Defendants,  Ogden  Bolton,  Respondent. 

ALTERATION  OF  DEED — GRATIFICATION  BT  GRANTOR. 

An  alteration  made  in  a  deed  and  in  the  record  thereof  will  be 
presumed  to  have  been  ratified  by  the  gn*antor,  when  the  evidence 
tends  to  show  that  it  was  done  with  his  consent,  and  when  it 
appears  that  he  always  recognized  the  title  of  his  grantees  to  the 
premises  covered  by  the  altered  deed,  and  never  himself,  or 
through  his  successors,  exercised  any  act  of  ownership  over  the 
lands  in  controversy. 

LACHES. 

An  action  to  quiet  title  to  land  is  barred  by  the  laches  of 
plaintiff  and  his  grantors,  when  it  appears  that  defendant  and 
his  grantors  entered  into  possession  of  the  premises  under  a  deed 
from  the  common  grantors  of  both  parties,  although  the  deed  did 
not  cover  all  the  land  of  which  possession  was  taken,  that  they 
cleared  the  timber  therefrom,  made  improvements  thereon,  per- 
formed many  acts  of  ownership,  paid  taxes  thereon  continuously 
for  a  period  of  twenty-five  years,  and  retained  possession  during 
all  that  time  without  any  adverse  claim  being  asserted  by  plain- 
tiff's grantors. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
James  A.  Williamson,  Judge.    Affirmed. 

O.  L.  McKay  and  Ira  A.  Town,  for  appellant 
0.  O.  Ellis  and  A.  H.  Denman,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — This  action  was  commenced  in  1896 
for  the  purpose  of  quieting  title  to  certain  premises  in  the 
city  of  Tacoma.  Numerous  parties  were  made  defendants, 
but  the  respondent,  Ogden  Bolton,  was  the  only  answering 
defendant,  and  this  controversy  is  limited  to  the  particular 
premises  claimed  by  him. 
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The  premises  in  controversy  are  a  part  of  the  S.  S. 
Hilton  pre-emption  claim,  located  in  sections  8  and  9, 
township  20  north,  range  3  east  of  the  Willamette 
meridian,  in  Pierce  county,  and  were  patented  to  the  said 
Hilton  in  September,  1869.  The  record  does  not  make 
it  appear  when  final  proof  was  made  by  Hilton,  but  in 
January,  1869,  some  eight  months  prior  to  the  issuance  of 
the  patent,  Hilton  executed  and  delivered  to  William  and 
Albert  Lane  a  quit  claim  deed  conveying  "that  land  in 
Pierce  county,  Washington  Territory,  described  as  follows, 
to-wit,  being  forty  (40)  acres  of  section  nine  (9) ;  said 
forty  acres  running  east  and  west,  joining  the  north  side 
of  McCarver's  and  Starr's  eighty-four  acres,  and  the  west 
side  of  DeLano's  donation  claim."  This  deed  was  re- 
corded with  the  auditor  of  Pierce  county.  Subsequently, 
and  within  a  short  time  after  its  execution,  the  words 
"&  8  eight''  were  inserted  after  the  words  "section  nine 
(9)"  in  the  description  contained  in  the  deed,  and  on  the 
margin  of  the  deed  were  added  the  words  "Conmiencing 
at  N.  E.  corner  of  McCarver's  and  Starr's  84  acres  and 
running  north  far  enough  to  make  40  acres  by  running 
west  to  the  west  line  of  Hilton's  claim,  and  thence  south 
to  McCarver's  and  Starr's  claim."  And  the  record  in  the 
auditor's  office  was  amended  so  as  to  contain  the  inter- 
lineation and  addition  made  in  and  upon  the  deed.  The 
respondent  claims  through  this  deed.  In  1873  Hilton  exe- 
cuted and  delivered  to  Richard  W.  Ryerson  a  quit  claim 
deed  to  all  the  land  included  in  his  pre-emption  claim 
above  described.  The  appellant  claims  through  this  last 
mentioned  deed. 

Respondent's  answer  contains  a  general  and  specific 
denial  of  the  complaint,  and  also  alleges  affirmatively,  and 
by  way  of  cross-complaint,  title  in  the  respondent  to  the 
premises  here  in  controversy.     There  was  a  trial,  which 
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resulted  in  the  decree  in  defendant's  favor,  from  which 
the  plaintiff  has  appealed. 

The  court  found  that  the  deed  from  Hilton  to  the  Lanes 
was  drawn  by  William  L.  Allison,  clerk  of  the  United 
States  district  court  for  the  territory  of  Washington,  on 
the  application  of  Hilton  and  William  L.  Lane ;  that,  upon 
discovering  that  it  did  not  describe  "the  forty  acres  as 
lying  in  section  8  as  well  as  in  section  nine,"  Lane  went  to 
Hilton  to  have  the  deed  corrected,  and,  after  a  conference 
with  him,  took  the  deed  to  Allison,  who  then  made  the 
changes  in  the  original  already  set  forth  herein ;  and  that 
afterwards,  upon  the  representations  of  Allison  and  Lane, 
the  auditor  of  the  county  made  the  record  to  correspond 
with  the  corrected  deed.    Also, 

"  That  said  S.  S.  Hilton  made  no  claim  adverse  to  the 
claim  of  William  Lane  and  Albert  Lane  to  the  forty  acres 
in  said  sections  eight  and  nine  in  his  said  preemption  claim 
lying  north  of  said  eighty-four  acres  of  McCarver  and 
Starr  and  that  the  said  S.  S.  Hilton  was  afterwards  em- 
ployed by  the  said  Lanes  upon  that  portion  of  said  forty 
acres  lying  in  section  eight  to  assist  them  in  clearing  and 
removing  the  timber  from  that  portion  of  said  forty  acres 
lying  in  section  eight  and  that  the  said  S.  S.  Hilton  after- 
wards spoke  of  said  forty  acres  lying  north  of  said  eighty- 
four  acre  tract  of  McCarver  and  Starr  in  both  sections 
eight  and  nine  as  Lanes'  forty  acre  tract  and  stated  that 
he  had  sold  forty  acres  to  said  Lanes." 

"  That  said  William  Lane  and  Albert  Lane  took  posses- 
sion of  said  forty  acres  in  sections  eight  and  nine  as  con- 
veyed by  the  said  corrected  deed,  and  paid  all  taxes  upon 
said  forty  acres  until  the  year  eighteen  hundred  and  sev- 
enty-three, when  they  conveyed  thirty  acres,  including  the 
land  in  controversy  in  this  action,  by  deed  dated  the  second 
day  of  June,  eighteen  hundred  and  seventy-three,  to  C.  H. 
Spinning  and  that  said  C  H.  Spinning  and  wife,  by  good 
and  sufficient  deed,  afterwards  conveyed  the  twenty  acres 
of  land  so  conveyed  to  him  by  the  said  Lanes,  said  twenty 
acres  including  the  land  in  controversv  in  this  action,  to 
William  P.  Byrd." 
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"  That  said  William  P.  Byrd  platted  the  twenty  acres 
80  conveyed  to  him  as  ^Byrd's  Addition  to  the  City  of 
Tacoma/  subdividing  the  said  twenty  acres  into  lots  and 
blocks  and  dedicated  the  streets  to  the  public,  all  as  shown 
upon  the  plat  of  said  addition  recorded  on  page  '20'  in 
Book  '1'  of  the  record  of  plats  in  the  office  of  the  auditor 
of  said  Pierce  county  and  the  corrected  and  amended  plat 
of  said  addition,  recorded  on  page  '21'  of  Book  '1'  of  said 
plat  records;  that  numerous  lots  were  sold  and  conveyed 
according  to  said  plat,  and  residences  built  upon  said  lots 
and  occupied  by  many  persons  holding  adversely  to  the 
plaintiff  in  this  action  and  those  from  whom  plaintiff 
claims  to  have  deraigned  title." 

"That  the  said  William  P.  Byrd  conveyed  lots  seven- 
teen, eighteen  and  nineteen  in  block  five  of  said  Byrd's 
Addition  to  Ira  Cogswell  by  deed  dated  the  seventh  day 
of  January,  eighteen  hundred  and  seventy-four,  and  the 
said  Ira  Cogswell  conveyed  the  said  three  lots  to  Myron 
Cogswell ;  that  said  Ira  Cogswell  and  Myron  Cogswell  paid 
the  taxes  on  said  land  and  were  seized  of  the  same  without 
any  adverse  claim  or  possession  being  made  or  had  on  the 
part  of  any  one  for  fourteen  years,  to-wit :  from  the  year 
eighteen  hundred  seventy-four  imtil  the  year  eighteen  hun- 
dred eighty-seven  and  until  the  said  Myron  Cogswell  and 
wife  conveyed  lot  seventeen  and  the  south  half  of  lot 
eighteen  in  said  Block  five  of  Byrd's  Addition  to  E.  W. 
Ely  by  deed  dated  the  twenty-third  day  of  July,  eighteen 
hundred  and  eighty-eight." 

"  That  said  E.  W.  Ely  held  said  lot  seventeen  and  the 
south  half  of  lot  eighteen  without  any  adverse  claim  or 
possession  being  had  or  made  against  him  until  he  con- 
veyed the  same  by  deed  executed  by  himself  and  wife  in 
favor  of  E.  Platter  on  the  twenty-third  day  of  February, 
eighteen  hundred  and  eighty-nine." 

"  That  said  E.  Platter  took  actual  possession  of  said  lot 
seventeen  and  the  south  half  of  said  lot  eighteen,  built  a 
small  house  thereon  and  resided  therein  until  the  said 
until  said  Platter  afterwards  sold  and  conveyed  the  said  lot 
seventeen  and  the  south  half  of  lot  eighteen  to  John  G.  Mc- 
Bride  by  deed  dated  the  ninth  day  of  May,  eighteen  hun- 
dred and  eighty-nine." 

36—21  WASH. 
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"  That  said  John  G.  McBride  built  the  house  now  stand- 
ing on  said  lot  seventeen  and  the  south  half  of  said  lot 
eighteen;  that  said  John  G.  McBride  resided  upon  said 
lot  seventeen  and  the  south  half  of  lot  eighteen  most  of  the 
time  and  the  remaining  time  rented  the  same  until  the 
eighth  day  of  April,  eighteen  hundred  ninety-five." 

"That  the  defendant  Ogden  Bolton,  as  the  owner  of  a 
certain  mortgage  executed  by  said  John  G.  McBride  and 
wife  in  favor  of  the  Lombard  Investment  Company  upon 
said  lot  seventeen  and  the  south  half  of  lot  eighteen  fore- 
closed said  mortgage  in  an  action  in  the  superior  court  of 
the  state  of  Washington  for  Pierce  county,  being  case  No. 
11,962,  entitled  Ogden  Bolton,  plaintiff,  vs.  John  G.  Mc- 
Bride and  others,  defendants,  and  pursuant  to  decree  ren- 
dered in  said  foreclosure  suit  the  said  lot  seventeen  and  the 
south  half  of  lot  eighteen  were  on  the  eighth  day  of  April 
eighteen  hundred  ninety-five  sold  at  sheriff's  sale  by  the 
sheriff  of  Pierce  county,  Washington,  to  the  defendant, 
Ogden  Bolton,  and  the  said  sale  having  been  confirmed  by 
the  court  and  there  having  been  no  redemption  of  said 
mortgaged  premises  within  the  time  allowed  by  law,  the 
said  sheriff  executed  a  deed,  dated  the  eleventh  day  of 
April,  eighteen  hundred  ninety-six,  pursuant  to  law  in 
such  cases  made  and  provided,  conveying  said  mortgaged 
premises  to  the  said  Ogden  Bolton." 

The  court  also  found  that,  after  the  execution  of  his  deed 
to  the  Lanes,  Hilton  made  no  attempt  to  disturb  the  posses- 
sion, seizin  or  title  of  any  of  the  grantees  claiming  under 
said  deed,  and  had  no  possession  of  any  portion  of  the 
forty  acres  so  deeded;  that  neither  Hilton,  Ryerson,  nor 
respondent  Chezum  paid  any  taxes  upon  said  forty  acres, 
or  made  any  improvements  on  the  land,  or  ever  went  into 
possession  thereof,  prior  to  the  commencement  of  this 
action.  It  is  earnestly  insisted  by  appellant  that  the  evi- 
dence does  not  justify  the  findings,  but  an  examination 
of  it  has  satisfied  us  that  it  was  sufficient,  and  that  the 
findings  are  fully  supported. 

There  are  two  grounds  upon  which  the  decree  must  be 
affirmed:     (1).  It  sufficiently  appears  from  the  evidence 
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and  the  findings  of  the  court  that  the  corrections  and  ad- 
ditions in  and  to  the  deed  from  Hilton  to  Lane  were  fully 
ratified  by  Hilton,  and  the  evidence  tends  strongly  to  show 
that  they  were  made  with  his  consent.  The  record  at  all 
times  afforded  full  notice  to  appellant  and  to  his  grantors 
of  the  claim  of  respondent's  grantors.  (2).  It  also  suf- 
ficiently appears  that  the  respondent's  grantors  went  into 
possession  of  the  premises  under  the  deed  from  Hilton, 
cleared  and  removed  timber  therefrom,  and,  while  they  at 
no  time  actually  occupied  the  same,  they  made  improve- 
ments, and  performed  many  acts  of  ownership,  and  also 
paid  taxes  thereon  continuously  for  a  period  of  upwards 
of  twenty-five  years ;  that  during  this  entire  period  neither 
the  appellant  nor  his  grantors  made  any  claim  to  the  prem- 
ises adverse  to  that  of  respondent  and  his  grantors.  They 
never  gave  in  the  land  in  controversy  to  the  assessor  for 
taxation,  made  no  attempt  to  possess  themselves  of  any 
part  of  it,  and  it  would  be  inequitable  and  unconscionable 
to  permit  them,  after  the  lapse  of  so  long  a  period,  without 
any  legal  excuse  or  reasonable  explanation,  to  dispossess 
the  respondent. 

"  The  law  of  laches,  like  the  principle  of  the  limitations 
of  actions,  was  dictated  by  experience,  and  is  founded  in 
a  salutary  policy.  The  lapse  of  time  carries  with  it  the 
memory  and  life  of  witnesses,  instruments  of  evidence,  and 
other  means  of  proof.  The  rule  which  gives  it  the  effect 
prescribed  is  necessary  to  the  peace,  repose  and  welfare  of 
society.  A  departure  from  it  would  open  a  field  to  the 
evils  intended  to  be  excluded."  Brown  v.  Buena  Vista 
County,  95  U.  S.  157. 

The  action  is  barred  by  the  laches  of  appellant  and  his 
grantors. 

"Delay  in  the  assertion  of  a  right  unless  satisfactorily 
explained,  even  when  it  does  not  constitute  a  positive  stat- 
utory bar,  operates  in  equity  as  evidence  of  assent,  acqui- 
escence or  waiver."    Mullan's  Admr.  v.  Carper,  37  W.  Va. 
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215  (16  S.  E.  527) ;  Parker  v.  Dacres,  130  U.  S.  43  (» 
Sup.  Ct  433)  ;  Richards  v.  Mackall,  124  U.  S.  183  (8  Sup. 
Ct.  437) ;  Eorr  v.  French,  99  Iowa,  73  (68  K  W.  581) ; 
Bryant  v.  Groves,  42  W.  Va.  10  (24  S.  E.  605). 

The  decree  is  affirmed. 

DuNBAB,  Reavis,  Andbbs  and  Fullebton,  JJ.,  concur. 


[No.  S311.    Decided  November  10,  1899.] 

The  State  of  Washington  on  the  Relation  of  Sasie  F. 
Montgomery,  v.  The  Supebiob  Coubt  of  Kittitas. 
County  and  John  B.  Davidson,  Judge. 

executions — sale  of  lands — ^bioht  of  pxtbcha8ee  to  possession — 

mortgagee's  right  of  possession. 

The  purchaser  of  lands  at  an  execution  sale,  which  has  been 
duly  confirmed,  is  entitled  to  possession  of  the  premises  as  against 
a  mortgagee  of  the  judgment  debtor,  who  has  been  placed  in  poe- 
session  pending  the  suit  to  enforce  the  lien  of  the  judgment,  to 
which  the  mortgagee  is  a  party,  since  a  mortgagee  has  no  right 
to  possession  of  mortgaged  premises  prior  to  foreclosure  and 
sale,  in  the  absence  of  a  stipulation  in  the  mortgage  granting  the 
right. 

Original  Application  for  Prohibition. 

Henry  J.  Snively,  for  relator. 
Graves  &  Englehart,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  C.  J. — In  February,  1891,  John  M.  Mont- 
gomery  (then  unmarried)  mortgaged  the  premises  involved 
in  this  litigation  to  Barnes  &  McCandless.  For  the  dispo- 
sition of  the  present  controversy,  it  may  be  assumed  that 
that  mortgage  has  not  been  paid.  Subsequent  to  its  exe- 
cution the  mortgagor  and  Sasie  F.  Montgomery  (relator) 
intermarried,  and  are  now  husband  and  wife.    In  Decern- 
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ber,  1896,  the  husband  executed  to  the  relator  a  warranty 
deed  to  the  premises  in  question.  On  January  4,  1897, 
in  an  action  then  and  theretofore  pending  in  the  superior 
court  of  Kittitas  xjounty,  in  which  action  John  P.  Clerf 
was  plaintiff  and  John  M.  Montgomery  and  Sasie  F.  Mont- 
gomery were  defendants,  the  last  mentioned  conveyance 
was  adjudged  fraudulent,  and  the  land  in  question  was 
directed  to  be  sold  to  satisfy  the  lien  of  plaintiff's  judg- 
ment. Pursuant  to  that  judgment  and  decree,  the  prem- 
ises were,  on  March  22,  1899,  sold  to  the  said  John  P. 
Clerf,  plaintiff  therein,  and  on  May  8,  1899,  the  sale  was 
duly  confirmed.  The  relator  alleges  that  on  January  4, 
1897,  she  purchased  from  Barnes  &  McCandless  the  mort- 
gage hereinbefore  mentioned  and  the  note  secured  thereby, 
and  received  from  said  mortgagee  an  assignment  thereof; 
that  on  March  18,  1899,  four  days  prior  to  the  sale  fef  the 
premises  under  the  judgment  and  decree  heretofore  men- 
tioned, she  entered  into  an  agreement  with  her  husband 
whereby,  for  a  valuable  consideration,  she  was  let  into  pos- 
session of  the  mortgaged  property,  and  in  pursuance 
thereof  has  continued  as  a  mortgagee  in  possession.  In 
June,  1899,  John  P.  Clerf,  the  purchaser  at  the  sale,  ap- 
plied to  the  superior  court  for  a  writ  of  assistance  for  the 
purpose  of  placing  him  in  possession  of  the  premises.  The 
relator  herein,  Sasie  F.  Montgomery,  appeared  and  filed 
her  affidavit  resisting  the  application  for  the  writ,  and  this 
affidavit  was  in  turn  replied  to.  Thereafter  the  superior 
court,  over  the  objection  of  the  relator,  proceeded  to  fix  a 
time  for  hearing,  without  a  jury,  the  questions  raised  by 
the  respective  affidavits,  and  thereupon  the  relator  applied 
to  this  court  for  a  writ  of  prohibition  directed  to  the 
superior  court  and  the  judge  thereof,  requiring  him  to 
desist  from  further  proceedings  on  the  application  for  the 
writ  of  assistance. 
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Since  this  application  was  made,  all  of  the  questions 
and  contentions  raised  and  urged  in  this  proceeding  have 
heen  determined  by  this  court  in  the  cases  of  Hagerman 
V.  Heltzel,  decided  on  September  9,  1899  {ante,  p.  444), 
and  State  ex  rel.  Hartman  v.  Superior  Court  of  Thurston 
County,  decided  on  October  3,  1899  (ante,  p.  469).  The 
basis  of  relator's  right  in  the  present  proceedings  is  that 
she  is  the  holder  of  the  unpaid  mortgage  upon  the  premises 
in  question,  which  mortgage  lien  she  asserts  (and  for  pres- 
ent purposes  it  may  be  assumed)  is  paramount  to  the  lien 
of  Clerf's  judgment.  But  her  right  to  possession  is  not 
predicated  upon  any  stipulation  contained  in  the  mortgage, 
and  our  law  does  not  recognize  the  right  of  a  mortgagee  to 
possession  of  mortgaged  premises  prior  to  foreclosure  and 
sale.  Relator's  agreement  with  her  husband,  made  on 
March  18,  1899,  was  subsequent  to  the  judgment  and  de- 
cree which  awarded  Clerf  a  lien  and  directed  a  sale.  To 
that  proceeding  the  relator  here  was,  as  we  have  seen,  a 
party.  The  subsequent  agreement  between  herself  and 
her  husband  was,  in  legal  contemplation,  made  with  full 
knowledge  of  the  lien  of  Clerf's  judgment,  and  therein  is 
the  present  case  distinguishable  from  State  ex  rel.  Hart- 
man  V,  Superior  Court,  supra.  It  follows  that  upon  her 
own  showing,  conceding  everything  that  she  alleges  to  be 
true,  the  relator  is  not  entitled  to  the  writ  of  prohibition. 
We  are  not  called  upon  in  this  proceeding  to  determine 
any  question  of  priority  between  relator's  mortgage  and 
Clerf's  rights  as  purchaser  under  the  sale.  The  remedy 
of  a  mortgagee  under  a  valid  mortgage  is  ample,  and  we 
decide  nothing  herein  that  is  to  be  considered  as  interfer- 
ing with  relator's  right  to  foreclose  her  mortgage,  if  it  is  a 
valid  subsisting  one.  All  that  is  decided  is  that  her  mort- 
gage did  not  entitle  her  to  possession  of  the  premises,  and 
that  the  agreement  with  the  mortgagor  for  possession, 
made  during  the  pendency  of  the  suit  to  enforce  the  lien 
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of  Clerf  8  judgment,  is  not  enforceable  against  Clerf. 
The  writ  is  denied. 

DuNBAK,  Reavis,  Fullebton  and  Anders,  JJ.,  concur. 


[No.  3330.     Decided  November  13,  1899.] 

GwiN  Hicks,  State  Printer,  v.  George  H.  Kino  et  al.. 
Board  of  Regents  of  University  of  State  of  Wash- 
ington. 

STATE  PRINTING  BOARD — ^POWER  OVER  APPROPRIATIONS  BT  LEGISLATURE. 

Laws  1893,  p.  214,  providing  for  a  state  printing  board  and 
granting  such  board  full  power  to  adopt  such  rules  and  regular 
tlons  for  the  transaction  of  its  business  as  it  may  deem  necessary, 
does  not  contemplate  that  such  board  shall  have  power  to  direct 
the  funds  from  which  printing  bills  shall  be  paid;  hence,  a  rule 
adopted  by  them  to  the  effect  that  all  bills  for  printing  for  institu- 
tions located  outside  the  capital  shall  oe  paid  from  the  mainten- 
ance fund  of  such  institutions  is  an  unwarranted  exercise  of  legis- 
lative power,  where  such  power  has  not  been  delegated  to  the 
board  by  statute. 

Original  Application  for  Mandamus. 

Thomas  M.  Vance,  for  relator. 
Richard  Winsor,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — On  the  3d  day  of  December,  1897,  requi- 
sition was  made  by  the  respondents,  the  regents  of  the 
university  of  the  state  of  Washington,  on  the  state  printer, 
for  printing  and  binding  five  hundred  copies  of  a  cata- 
logue for  use  by  the  said  institution.  The  requisition  was 
duly  executed  by  the  state  printing  board,  with  instruc- 
tions to  the  state  printer  to  print  the  same,  and  on  said 
requisition  said  state  printing  board  noted  h  memorandum 
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that  said  printing  was  to  be  paid  for  out  of  the  mainten- 
ance fund  of  the  said  state  university.  The  catalogues 
were  printed,  and  the  bill  of  the  printer  for  performing 
the  work,  viz.,  $70.83,  was  audited  and  passed  upon  by 
the  secretary  of  state.  The  work  was  done  to  the  satisfac- 
tion of  the  university  and  of  the  printing  board.  Said  bill 
was  forwarded  to  the  respondents,  the  board  of  regents  of 
the  university  of  the  state  of  Washington,  with  the  request 
that  they  audit  the  same  and  issue  vouchers  for  the  amount 
of  said  bill  in  favor  of  the  relator,  Gwin  Hicks,  upon  which 
the  auditor  of  state  might  issiie  his  warrants  against  the 
maintenance  fund  of  the  state  university  in  payment  of 
said  bill.  The  respondents  refused  to  audit  the  bill  or  to 
issue  vouchers  for  the  same;  whereupon  this  writ  was 
prayed  for  to  compel  the  performance  of  that  alleged  duty. 

An  answer  was  filed  by  the  respondents,  admitting  that 
the  requisition  was  approved  by  the  printing  board,  and 
that  the  catalogues  were  subsequently  printed  by  the  re- 
lator as  state  printer,  and  furnished  the  university  of 
Washington  through  its  proper  officers,  but  denying  that 
said  printing  board  had  any  authority  to  appropriate  funds 
for  the  purpose  of  paying  for  said  printing,  or  to  designate 
any  other  funds  out  of  which  bills  for  state  printing  ap- 
proved by  it  should  be  paid ;  denying  that  this  bill  was  a 
proper  charge  against  the  fund  appropriated  for  the  main- 
tenance of  the  state  university ;  asserting  that  all  such  bills 
are  payable  solely  and  only  out  of  the  funds  appropriated 
for  that  purpose,  on  which  the  state  auditor  is  by  law 
authorized  to  draw  his  warrants  upon  the  presentation  to 
him  of  the  certified  duplicate  of  the  bill  audited  by  the 
secretary  of  state.  To  this  answer  the  relator  interposed 
a  demurrer,  to  the  effect  that  the  answer  set  up  no  suf- 
ficient defense  to  the  complaint 

It  is  insisted  by  the  relator  that  the  university  of  Wash- 
ington is  a  state  institution,  and  that  the  work  under  con- 
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sideration  here  is  public  printing.  These  propositions  are 
admitted  by  the  respondents,  so  that  it  will  not  be  neces- 
sary to  discuss  them  here.  The  contention  of  the  relator 
is  based  principally  upon  chapter  87  of  the  Laws  of  1893 
(p.  214),  an  act  relating  to  the  public  printing.  This  act 
amends  the  act  of  1890,  providing  that  all  printing,  book- 
making,  and  binding  required  by  any  officer,  institution, 
board,  or  commission  of  the  state  of  Washington,  except 
printing  in  newspapers  and  legislative  printing,  shall  be 
done  under  the  supervision  of  the  board  to  be  known  as  the 
"state  printing  board,"  consisting  of  the  governor,  secre- 
tary of  state,  and  state  treasurer,  of  which  the  governor 
shall  be  ex  officio  chairman;  and  the  especial  power  con- 
ferred upon  this  board  upon  which  the  relator  relies  is  as 
follows:  "Said  board  shall  have  full  power  to  adopt  such 
rules  and  regulations  for  the  transaction  of  its  business  as 
by  it  may  be  deemed  necessary."  In  1895  the  board 
adopted  a  rule  to  the  effect  that  the  public  printing  should 
be  paid  for  out  of  the  funds  appropriated  for  the  mainten- 
ance of  state  institutions,  excepting  those  which  were 
located  at  the  capital  of  the  state,  and  it  is  insisted  that, 
under 'the  authority  above  quoted,  this  rule  was  warranted. 
We  do  not  think  this  conclusion  is  justified  by  the  stat- 
ute. We  have  been  unable  to  find  either  any  specific  dis- 
crimination made  by  law  in  relation  to  the  payment  of 
printing  bills  for  state  institutions  outside  of  the  capital, 
or  anything  which  could  logically  lead  up  to  such  conclu- 
sion. The  law  provides,  it  is  true,  that  the  printing  shall 
be  done  under  the  supervision  of  the  board.  It  also  pro- 
vides what  the  duty  of  the  board  is,  viz.,  to  determine 
what  stationery  and  printing  shall  be  furnished  every  state 
officer,  institution,  board,  or  commission,  and  to  examine 
all  matters  for  biennial  reports  of  state  officers,  institu- 
tions, boards,  or  commissions,  and  reject  therefrom  all  un- 
necessary verbiage  or  statistics,   and  provides   that  the 
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officer,  institution,  board,  or  commission  so  reporting  shall 
be  bound  by  the  action  of  the  majority  of  such  board  in  the 
rejection  of  such  unnecessary  matter.  It  was  for  the  pui^ 
pose  of  the  pro])er  transaction  of  such  business  as  this  that 
the  statute  provided  for  the  adoption  of  rules  and  regula- 
tions, and  not  for  the  purpose  of  giving  the  board  any 
legislative  discretion  as  to  what  fund  particular  bills 
should  be  paid  out  of.  There  is  nothing  in  any  act  of  the 
legislature  that  indicates  that  it  was  the  intention  that  the 
general  appropriation  bill  for  printing  should  be  exclu- 
sively used  for  the  benefit  of  the  supreme  court  and  the 
executive  department,  and  it  might  as  consistently  be  urged 
that  the  printing  of  those  departments  should  be  paid  for 
out  of  the  maintenance  funds  provided  for  them  as  that 
the  printing  of  the  university  should  be  paid  for  out  of  its 
maintenance  fund.  So  far  as  the  adequacy  of  the  appro- 
priation is  concerned,  that  is  a  matter  entirely  for  legis- 
lative discretion  and  not  for  judicial  determination  or  con- 
struction. In  any  event,  there  is  no  authority  of  law  for 
the  board  of  regents  to  audit  and  allow  these  bills.  Their 
duty  is  fulfilled  when  they  make  the  requisition.  The  law 
especially  provides  that  it  is  the  duty  of  the  state  auditor 
to  draw  warrants  of  this  kind;  for  the  law  makes  it  his 
duty  and  right  to  draw  the  warrant  upon  any  fund  out  of 
which  it  is  payable.  If  this  application  for  mandate  could 
be  entertained  at  all,  it  should  run  against  the  auditor  of 
the  state  instead  of  against  the  board  of  regents.  But,  as 
we  have  before  indicated,  we  think  that  the  board  exceeded 
its  authority  in  l^slating  upon  the  question  as  to  what 
fund  such  bills  should  be  paid  out  of.  It  is  urged  by  the 
relator  that  the  construction  contended  for  by  him  was  a 
construction  placed  upon  the  law  by  the  department  into 
whose  keeping  the  public  printing  was  confided,  and  it  is 
true  that  great  respect  should  be  paid  to  the  opinions  of 
departmental  officers  in  relation  to  matters  over  which  they 
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have  especial  control,  and  in  which,  in  determining  the 
intention  of  the  law  makers,  they  have  peculiar  advan- 
tages. But  this  rule  can  be  invoked  only  when  there  is 
reasonable  doubt  as  to  the  construction  to  be  given  the 
statute,  and  in  this  instance  we  think  the  statute  is  not 
susceptible  of  construction,  and  that  the  power  exercised 
by  the  board  was  palpably  unwarranted. 

The  demurrer  will  be  overruled  and  the  application  for 
the  writ  denied. 

GJoBDON,  C.  J.,  and  Fttllebton,  Andebs  and  Keavis, 
JJ.,  concur. 


[No.  3440.     Decided  November  15,  1899.] 

The  State  of  Washington  on  the  Relation  of  La  Belle 
B.  Vincent,  v.  E.  D.  Benson,  as  Judge  of  the  Superior 
Court  of  King  County,  et  al. 

PBOHIBmON,  WKIT  OP — ^WHEN  ISSUES — ^REMEDY  BY  APPEAL. 

The  writ  of  prohibition  will  not  issue  to  prevent  the  superior 
court's  proceeding  with  the  trial  of  an  action,  of  whose  subject 
matter  it  has  Jurisdiction,  when  the  court  erroneously  assumes 
Jurisdiction  of  the  parties  on  irregular  service  of  summons  and 
of  garnishment,  as  such  error  is  reviewable  on  appeal  from  final 
Judgment  in  the  action,  as  one  occurring  in  the  progress  of  the 
cause  leading  up  to  the  final  Judgment. 

Original  Application  for  Prohibition. 

Tucker  &  Hyland,  for  relator. 
Shank  &  Smith,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  J. — On  the  19th  day  of  April,  1899,  A.  D. 
Miller,  as  plaintiff,  commenced  an  action  against  relator 
by  filing  a  complaint  in  the  superior  court  of  King  county, 
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in  which  he  sought  to  recover  of  relator  a  money  judgment 
alleged  to  be  due  by  reason  of  a  certain  contract  entered 
into  between  himself  and  the  relator.  At  the  time  of  filing 
the  complaint  the  plaintiff  caused  a  writ  of  garnishment 
to  issue  and  to  be  served  upon  the  Puget  Sound  National 
Bank,  alleging  in  the  affidavit  for  the  issuance  of  the  writ 
that  the  bank  was  indebted  to  the  relator,  and  had  personal 
property  in  its  possession  and  under  its  control  belonging 
to  the  relator.  At  the  same  time  a  summons  was  duly 
issued,  and  placed  in  the  hands  of  the  sheriff  of  King 
county  for  service,  who  returned  thereon  that  the  relator 
could  not  be  found  in  that  county.  The  plaintiff  there- 
upon filed  the  usual  affidavit  for  publication  of  summons, 
and  caused  a  summons  for  publication  to  issue,  which  was 
published  for  the  required  time  in  a  weekly  newspaper 
published  in  King  county.  The  relator,  at  the  expiration 
of  the  time  for  publication,  appeared  specially  in  the 
action  and  moved  to  quash  the  summons  for  irregularities 
occurring  in  its  service,  and,  at  the  same  time,  moved  to 
quash  the  writ  of  garnishment  for  irregularities  occurring 
in  the  proceedings  leading  up  to  its  issuance,  and  for  irreg- 
ularities in  its  service;  appearing  specially  also  for  the 
latter  motion.  The  court  overruled  the  motions,  and  the 
relator  seeks  by  this  application  a  writ  of  prohibition 
against  the  superior  court  prohibiting  it  from  proceeding 
further  in  the  action.  The  basis  of  the  application  is  that 
the  lower  court  has  not  acquired  jurisdiction  of  the  cause 
because  of  the  invalidity  of  the  services  of  the  summons 
and  the  writ  of  garnishment. 

On  the  hearing  in  this  court  it  was  suggested  to  counsel 
that  this  was  not  a  proper  case  for  the  issuance  of  this 
extraordinary  writ,  and,  upon  more  mature  consideration, 
we  are  satisfied  that  the  application  must  be  denied.  It  is 
true  that  authority  can  be  foxmd  in  the  former  decisions 
of  this  court  authorizing  the  issuance  of  a  writ  of  pro- 
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hibition  upon  a  state  of  facts  similar  to  that  presented  by 
the  record  in  this  case,  but  in  the  late  case  of  State  ex  reL 
Light  Co.  v.  Superior  Court,  20  Wash.  502  (55  Pac.  933), 
we  sought  to  point  out  the  distinction  between  the  cases 
where  the  writ  was  properly  and  where  it  was  improperly 
issued,  and  attempted  to  get  back  to  the  correct  procedure. 
If  we  may  judge  from  the  fact  that  applications  for  these 
writs  are  still  being  made  to  this  court  in  cases  falling 
squarely  within  that  case,  the  principle  sought  to  be  an- 
nounced therein  cannot  have  been  generally  understood, 
and  it  may  be  well  to  restate  the  rule  here.  In  that  case 
we  sought  to  emphasize  the  fact  that  it  was  a  rule  of  the 
common  law,  as  well  as  the  rule  of  the  statute,  that  the 
extraordinary  writs  of  mandate  and  prohibition  could  not 
be  resorted  to  where  the  complaining  party  had  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.  After  confessing  that  the  former  decisions  of  this 
court  had  not  been  entirely  uniform  on  the  question,  and 
quoting  from  our  earlier  decision  where  the  correct  rule 
was  announced,  we  said : 

"  Since  that  time,  however,  many  cases  have  been  de- 
cided where  the  writ  of  prohibition  issued  where  the  court 
was  proceeding  to  act  without  jurisdiction,  and  a  writ  of 
mandate  has  issued  where  the  court  refused  to  take  juris- 
diction which  rightfully  belonged  to  it,  without  regard  to 
whether  an  adequate  remedy  existed  by  appeal  or  other- 
wise. We  have  become  satisfied,  however,  that  this  prac- 
tice is  not  in  consonance  with  the  best  authority,  and  is 
not  conducive  to  a  careful  and  close  investigation  of  causes 
by  this  court.  When  causes  are  regularly  appealed,  they 
are  presented  to  this  court  by  briefs,  which,  as  a  rule,  are 
carefully  prepared  by  the  attorneys  in  the  cases,  and  the 
court  has  an  opportunity  to  examine  them  with  more  delib- 
eration than  when  submitted,  as  they  are  under  the  prac- 
tice which  has  lately  been  tolerated,  by  typewritten  briefs, 
which  cannot  be  preserved  in  the  records  of  the  court. 
Hence  hurried  decisions  are  necessarily  made,  leading 
sometimes  to  embarrassing  results.     We  think  that  the 
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better  authority,  as  well  as  the  better  practice,  precludeB 
the  issuance  of  these  writs  when  the  law  furnishes  an  ade- 
quate remedy.  In  the  last  case  above  referred  to,  viz., 
State  ex  rel.  Reed  v.  Jones,  this  court  quoted  from  §  770, 
High,  Extraordinary  Remedies,  to  the  effect  that  pro- 
hibition, being  an  extraordinary  remedy,  is  resorted  to 
only  in  cases  where  the  usual  and  ordinary  forms  of  rem- 
edy are  insufficient  to  afford  redress ;  and  from  the  case  of 
Ex  parte  Roundtree,  51  Ala.  51,  that 

^If  the  court  is  one  of  established  jurisdiction,  a  plea 
that  the  subject-matter  of  a  particular  suit  lies  without  its 
jurisdiction,  or  that  the  party  is  not  amenable  to  its  cogni- 
zance, will  ordinarily  afford  full  relief.  But  .when  the 
question  involves  the  legal  existence  and  construction  of  a 
court, — a  denial  of  all  jurisdiction,  and  not  of  the  particu- 
lar jurisdiction  proposed  to  be  exercised, — a  prohibition,  it 
seems  to  us,  is  the  only  adequate  remedy.' 

It  seems  to  us  now  that  this  is  a  clear  distinction  which 
ought  to  be  made,  and  that  the  rule  ought  not  to  be  ex- 
tended beyond  the  case  mentioned  above,  where  there  is  a 
denial  of  all  jurisdiction  which  involves  the  legal  existence 
of  the  court  exercising  the  jurisdiction  complained  of." 

In  the  present  case  it  is  not  denied  that  the  superior 
court  has  juri^iction  of  the  subject-matter  of  the  action, 
and  can  render  a  valid  judgment,  so  far  as  the  property 
garnished  is  concerned,  if  the  services  of  the  summons  and 
the  writ  of  garnishment  are  sufficient.  The  objection  is 
that  the  court  erred  in  adjudging  these  services  sufficient, 
when  in  law  they  are  insufficient.  But,  conceding  this  to 
be  true,  it  is  an  error  occurring  in  the  progress  of  the 
cause  leading  up  to  a  final  judgment,  which  may  be  re- 
viewed on  an  appeal  from  such  final  judgment.  Stewart 
V.  Lohr,  1  Wash.  341  (25  Pac.  457,  22  Am.  St  Rep.  160)  ; 
Sheppard  v.  Ouisler,  10  Wash.  41  (38  Pac.  759) ;  Rhode 
Island  Mortgage,  etc.,  Co.  v.  Spokane,  19  Wash.  616  (53 
Pac.  1104) ;  Woodbury  v.  Henningsen,  11  Wash.  12  (39 
Pac.  243). 
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The  application  is  denied. 

Gordon,  C.  J.,  and  Dunbak,  Keavis  and  Anders.,  JJ., 
concnr. 


[No.  3319.     Decided  November  21,  1899.] 

The  State  of  Washington,  on  the  Relation  of  Mrs, 
Sidney  Cox,  v.  Superior  Court  of  Pierce  County, 
W.  H.  H.  Kean,  Judge  thereof. 

KXECITTOR8  UNDER  NON-INTERVENTION  WILLS — RIGHTS  OF  CREDITOR  OF 
HEIRS. 

The  superior  court  has  no  Jurisdiction  to  inquire  into  the  mis- 
management of  an  estate  by  its  executors,  when  application  there- 
for is  made  at  the  suit  of  a  creditor  of  an  heir,  where  the  powers 
of  the  executors  are  derived  from  the  terms  of  a  non-intervention 
will,  made  under  the  provisions  of  Code  Proc,  §  955. 

Original  Application  for  Mandamus, 

Charles  8,  Fogg  and  Jesse  TF.  Thomas,  for  relator. 
Campbell  &  Powell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Relator  filed  her  petition  in  the  superior 
court  of  Pierce  county,  stating  that  John  W.  Sprague 
died  testate  in  Tacoma  about  the  24th  day  of  December, 
1893,  leaving  an  estate  in  Pierce  county,  consisting  of  real 
and  personal  property  reputed  to  be  of  great  value ;  that 
about  the  29th  day  of  December,  1893,  the  last  will  and 
testament  of  Sprague  was,  on  petition  of  James  R.  Hay- 
den  and  Otis  Sprague  (who  were  named  in  the  will  as 
executors),  admitted  to  probate  and  letters  testaihentary 
were  issued  to  Hayden  and  Otis  Sprague;  that  an  order 
of  the  probate  court  was  entered  on  January  6,   1894, 
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directing  the  executors  to  publish  a  notice  to  the  creditors 
of  the  estate,  and  directing  such  notice  to  be  published  in 
a  weekly  paper  in  Tacoma;  that  on  the  16th  of  Novem- 
ber, 1898,  James  E.  Hayden  resigned  his  executorship 
and  W.  W.  Sprague,  a  son  of  the  deceased,  petitioned  the 
court  to  appoint  him  executor,  and  that  an  order  was 
made  accepting  the  resignation  of  Hayden  and  appoint- 
ing W.  W.  Sprague  as  executor;  that  on  the  13th  of  Feb- 
ruary, 1899,  Otis  Sprague  resigned  his  executorship,  and 
thereafter  Clarke  W.  Sprague  was  appointed  executor 
and  letters  testamentary  issued  to  him;  that  no  notice 
was  given  of  the  resignation  of  either  of  the  executors 
or  of  the  application  for  letters  testamentary  by  W.  W. 
Sprague  or  0.  W.  Sprague;  that  Otis  Sprague,  W.  W. 
Sprague,  C.  W.  Sprague  and  Charles  Sprague,  are  heirs 
at  law  of  the  deceased  John  W.  Sprague,  and  are  the  res- 
iduary devisees  and  l^atees  in  his  will,  and  that  all  of 
the  testator's  real  estate,  except  two  small  tracts,  was  de- 
vised directly  to  them,  with  power  in  the  executors  to  sell 
the  same;  that  no  inventory  of  the  assets  of  the  estate  of 
the  deceased  was  filed  in  the  probate  court  and  no  exhibit 
or  report  of  the  action  of  the  executors  or  the  conditioh 
of  the  estate  has  been  filed  in  the  probate  court;  that 
on  October  24,  1896,  relator  recovered  judgment  in  the 
superior  court  against  said  Otis  Sprague  and  Charles 
Sprague,  heirs  at  law  of  said  deceased,  for  a  large  sura; 
that  relator  has  received  no  payment  upon  said  judgment, 
except  a  small  sum,  and  that  such  judgment  has  been  a 
lien  upon  the  interests  of  said  Otis  and  Charles  Sprague 
in  the  real  estate  devised  to  them  by  the  will  of  said  de- 
ceased, John  W.  Sprague;  and  that  relator  is  entitled,  on 
a  distribution  of  the  real  property  of  the  estate,  to  receive 
the  distributive  share  of  her  said  judgment  debtors,  Otis 
and  Charles  Sprague,  or  sufficient  thereof  to  satisfy  her 
judgment      It  is  also  alleged  that,  by  reason  of  the  fail- 
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lire  of  the  executors  to  file  an  inventory  of  the  assets  and 
liabilities  of  the  estate,  relator  has  been  unable  to  deter- 
mine what  steps,  if  any,  could  be  properly  and  legally 
taken  by  her  to  subject  the  interests  of  Otis  and  Charles 
Sprague  in  said  estate  to  the  satisfaction  of  the  judgment, 
and  that  she  has  been  prejudiced  and  delayed  by  the 
doings  and  omissions  of  the  executors.  It  is  charged 
that  the  executors  have  so  mianaged  the  estate  that  relator 
has  been  imable  to  obtain  payment  of  her  judgment.  The 
will  was  annexed  to  the  petition.  After  making  various 
bequests,  as  well  to  the  said  Otis  and  Charles  Sprague  as 
to  other  chilclren  of  the  testator,  it  appoints  the  said  Hay- 
den  and  Otis  Sprague  executors,  and,  in  case  of  their  in- 
ability or  resignation,  appoints  Clarke  W.  Sprague  and 
Charles  Sprague  as  executors ;  also  gives  full  power  to  the 
executors  or  trustees  to  sell  any  and  all  of  the  real  or 
personal  property  except  such  property  as  is  specifically 
bequeathed,  and  provides  that  it  shall  not  be  necessary  to 
obtain  confirmation  by  any  officer  or  court  of  any  sale  or 
sales  made  by  them;  also  expressly  directs  that  no  bonds 
or  obligations  of  any  nature  whatsoever  shall  be  required 
of  any  of  the  persons  named  as  executors  or  as  trustees; 
that  the  executors  shall  not  return  an  inventory  of  the 
estate  to  the  probate  or  any  court;  that  the  executors  or 
trustees  shall  not  be  required  to  take  out  letters  testa- 
mentary except  to  admit  to  probate  the  will  in  the  manner 
required  by  law ;  that,  after  the  probate  thereof,  the  estate 
shall  be  settled  without  the  intervention  of  the  superior 
court,  or  any  court  or  officer,  in  any  manner  whatever. 
The  petition  to  the  superior  court  prayed  that  a  citation 
be  issued  to  the  executors  requiring  them  to  file  a  full 
inventory  of  all  the  property  of  the  estate,  setting  forth 
the  assets  and  liabilities  of  the  estate;  for  an  account  of 
all  moneys  belonging  to  the  deceased,  or  which  should 
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have  come  to  the  possession  and  knowledge  of  the  execu- 
tors, or  any  of  them ;  and  for  a  full  accounting.  A  cita- 
tion was  issued  to  the  executors  to  show  cause  why  such 
inventory  should  not  be  filed,  and,  upon  the  hearing,  lie 
superior  court  dismissed  the  petition  on  the  ground  that 
relator  was  a  creditor  of  two  of  tJie  devisees,  and  not  of 
the  estate  of  the  deceased,  and,  under  the  provisions  of 
§  955,  2  HilPs  Code  (§  6196,  Bal.  Code),  the  court  had 
no  jurisdiction  of  the  executors  under  the  facts  stated 
in  the  petition.  Relator  applies  for  a  writ  of  mandate 
directing  the  superior  court  to  hear  the  petition  and  grant 
such  relief  as  relator  is  entitled  to. 

It  is  evident  that  the  deceased  intended  to  make,  and 
did  execute,  a  non-intervention  will.  The  effect  of  such 
a  will  has  been  construed  in  a  number  of  cases  before  this 
court.  It  was  said  in  Moore  v.  Kirhman,  19  Wash.  605 
(64  Pac.  24) : 

"  Section  955  was  evidently  intended  to  authorize  one 
while  living,  and  when  competent,  to  provide  for  the  man- 
agement, disposition  and  distribution  of  his  property  after 
death,  without  administration  in  the  probate  court. 
.  If  the  testator  has  chosen  to  dispose  of  his  estate  with- 
out the  intervention  of  the  probate  court,  the  procedure 
controlling  the  administration  in  probate  is  not  applicable, 
and  the  notice  to  creditors  published  by  appellants  as 
executors  was  without  any  legal  effect" 

See,  also,  Newport  v.  Newport,  5  Wash.  114  (31  Pac. 
428)  ;  Smith  v.  Smith,  15  Wash.  239  (46  Pac.  249). 

And  again,  in  State  ex  rel.  Phinney  v.  Superior  Court 
of  King  County,  ante,  p.  186  (57  Pac.  337),  it  was  de- 
termined that  §  2,  ch.  98,  of  the  Laws  of  1897,  requiring 
an  executor  acting  without  the  intervention  of  the  pro- 
bate court  to  file  an  inventory  within  thirty  days  after  the 
passage  of  the  act,  was  not  applicable  to  non-intervention 
wiUs  made  under  the  statute  (§  955,  supra),  and  fully  re- 
affirming the  construction  that  the  probate  court  had  no 
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further  jurisdiction  of  the  estate  or  the  executors  than 
specified  in  the  section.  The  exceptions  are,  if  the  party 
named  as  executor  should  decline  to  execute  the  trust,  or 
should  die,  then  letters  testamentary  or  of  administration 
shall  issue;  or,  if  the  executor  shall  fail  to  execute  the 
trust  faithfully  and  to  take  care  and  protect  the  interests 
of  all  parties  taking  under  the  will,  then,  upon  petition 
of  any  creditor,  or  heir,  or  person  on  behalf  of  any  minor 
heirs,  it  shall  be  the  duty  of  the  court  to  cite  the  executors 
before  it,  and  have  the  trust  faithfully  executed.  But  it 
is  determinative  of  this  proceeding  to  state  that  relator  is 
not  a  creditor  or  an  heir  of  the  estate,  nor  does  she  appear 
in  the  interest  of  any  minor  heir.  Her  petition  in  the 
probate  court  seems  to  be  in  the  nature  of  a  bill  of  dis- 
covery to  find  assets,  if  any,  belonging  to  two  of  the  exec- 
utors, who  have  resigned.  The  testator  in  the  will  having 
disposed  of  his  estate,  and  appointed  executors  or  trustees 
of  his  choice,  and  directed  that  they  alone  should  execute 
the  trust,  only  a  creditor  of  the  estate,  or  an  heir,  or  some 
one  in  the  interest  of  the  minor  heir,  can  come  within  the 
provision  of  §  955,  supra,  and  complain  in  the  probate 
court. 

The  writ  is  denied. 

GU>BDOisr,  C.  J.,  and  Fttllebton  and  Dunbab,  JJ., 
concur. 
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The  State  of  Washington,  on  the  Relation  of  Adam 
Orth,  V.  E.  D.  Benson,  as  Judge  of  the  Superior  Court 
of  King  County. 

APPEAL — SUPEBSEDEAB  AGAINST  WRIT  OF  BBSTITUTION— GESSATION  OT 
OONTBOVEBSY. 

Under  Bal.  Code,  §§  5646-5548,  providing  for  appeals  in  actions 
of  unlawful  detainer,  and  that,  if  defendant  appeals,  he  may  have 
a  stay  of  proceedings  pending  appeal,  upon  filing  a  bond  therefor,, 
which  will  stay  all  proceedings  in  the  case,  suspend  any  writ  of 
restitution,  and  permit  the  defendant  to  remain  in  possession  of 
the  premises,  until  the  determination  of  the  appeal,  it  is  the  duty 
of  the  judge  to  fix  the  amount  of  a  supersedeas  bond  staying  the 
issuance  and  service  of  the  writ  of  restitution,  even  if  it  appear 
from  the  pleadings  in  the  case  that  the  contract  under  whiclk 
defendant  claims  possession  has  expired  prior  to  his  application 
for  the  stay  of  the  writ    (Ditnbab  and  Fullebton,  J  J.,  dissent.) 

Original  Application  for  Mandamus. 

Fred  H.  Peterson,  for  relator. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — On  the  5th  of  June,  1899,  the  Yesler 
Estate,  Incorporated,  commenced  an  action  of  unlawful 
detainer  against  the  relator,  Orth,  and  procured  the  issu- 
ance of  a  writ  of  restitution  of  the  premises  in  contro- 
versy in  the  action.  Three  days  thereafter  the  relator 
gave  a  bond  to  stay  the  writ  as  provided  by  law,  and 
remained  in  possession  of  the  premises  until  after  the 
rendition  of  judgment.  The  action  was  tried  on  the  7th 
of  September,  1899,  before  the  respondent,  as  judge  of 
the  superior  court;  and  at  the  trial,  after  hearing  the 
testimony,  and  at  the  conclusion  thereof,  the  judge  sus- 
tained a  challenge  made  by  plaintiff  to  the  legal  sufficiency 
of  the  evidence,  and  decided  as  a  matter  of  law  that  a 
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verdict  should  be  found,  discharged  the  jury  from  further 
consideration  of  the  cause,  and  directed  judgment  to  be 
entered  for  plaintiff.  A  motion  for  a  new  trial  was  made 
in  said  cause  and  overruled.  Judgment  was  duly  entered 
therein.  On  the  8d  of  October,  1899,  notice  of  appeal 
was  duly  served  «nd  filed  in  said  cause  by  the  relator,  and 
immediately  thereafter  relator  appeared  before  the  re- 
spondent as  judge,  and  moved  that  the  amount  of  the 
supersedeas  bond  to  be  given  and  filed  by  relator  in  favor 
of  said  Yesler  Estate,  Incorporated,  to  stay  all  proceed- 
ings upon  said  judgment,  including  also  a  stay  of  the  writ 
of  restitution,  be  fixed  by  the  court  Counsel  for  both 
plaintiff  and  defendant  appeared  before  the  judge,  and, 
after  argument,  the  respondent,  as  judge,  denied  the  appli- 
cation to  fix  the  amount  of  the  supersedeas  bond  staying 
the  issuance  and  the  service  of  the  writ  of  restitution,  but 
offered  to  fix  the  amount  of  the  supersedeas  bond  to  stay 
execution  of  the  money  judgment  entered  in  said  action. 
A  return  of  the  respondent  to  the  alternative  writ  avers 
that  it  appeared  as  an  undisputed  fact  in  the  pleadings 
that  relator's  only  claim  of  right  to  the  possession  of  the 
premises  had,  by  the  terms  of  the  contract  of  agreement 
stated  in  the  answer,  expired  on  the  first  day  of  October, 
1899,  and  that  the  relator  had  remained  in  the  possession 
of  the  premises  for  the  full  period  of  time  to  which  he 
was  entitled  in  the  premises  by  the  agreement  pleaded  by 
him;  and  that  it  further  appeared  by  the  undisputed  tes- 
timony that  the  relator  was  required  to  pay,  imder  his 
contract,  for  the  period  of  time  involved  in  the  contro- 
versy, the  sum  of  $820,  the  amount  for  which  judgment 
was  in  fact  entered.  And  the  respondent  concluded  that 
relator  was  not  at  the  time  aggrieved  by  that  part  of  the 
order  and  judgment  of  the  court  directing  the  issuance 
against  him  of  the  writ  of  restitution  to  restore  possession 
of  the  premises,  and  refused  to  fix  the  amount  of  the  super- 
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sedeas  bond  to  stay  the  issuance  and  service  of  the  writ  of 
restitution. 

Substantially  the  contention  made  by  counsel  for  re- 
spondent is  that  no  real  contention  arises  upon  the  appeal, 
and  therefore  the  superior  court  was  authorized  to  end 
the  controversy  relative  to  the  right  to  stay  the  writ  of 
restitution.  The  pleadings  are  annexed  to  the  return, 
and  show  the  issues  upon  which  the  cause  was  tried.  Sec- 
tion 5546,  Bal.  Code,  relative  to  appeals  in  this  class  of 
actions,  provides :  "If  either  party  feels  aggrieved  by  the 
judgment  he  may  appeal  to  the  supreme  court,  as  in  other 
civil  actions;"  and  §  5548  provides  what  proceedings  shall 
be  had  if  writ  of  restitution  has  been  issued,  and  also  if 
it  has  been  executed.  It  was  not  competent,  under  the 
statutes  cited,  for  the  superior  court  to  determine  the 
relator's  right  of  appeal.  Its  clear  duty  was,  when  notice 
of  appeal  was  duly  served  and  filed,  upon  application,  to 
exercise  its  discretion  and  fix  the  amount  of  the  bond  to 
stay  the  service  of  the  writ  of  restitution. 

But  another  suggestion  is  made  by  counsel  for  respond- 
ent to  this  court,  and  that  is  that,  when  the  subject  matter 
of  the  controversy  ceases  to  exist,  the  appeal  should  be 
dismissed;  and  the  case  of  Hice  v.  Orr,  16  Wash.  163  (47 
Pac.  424),  and  other  cases  are  cited  to  maintain  such  view. 
But  Hice  V.  Orr  is  not  the  same  as  this  casa  That  was  a 
proceeding  to  compel  the  mayor  of  Tacoma  to  make  a  nom- 
ination for  the  office  of  city  attorney,  which  was  vacant. 
An  alternative  writ  was  issued  by  the  superior  court,  and 
on  the  return  day  a  demurrer  to  the  writ  was  sustained, 
and,  the  plaintiff  standing  upon  the  sufficiency  of  the  writ, 
judgment  was  entered  dismissing  the  proceedings,  and  the 
plaintiff  appealed.  When  the  cause  on  appeal  came  on 
for  hearing  in  this  court,  it  appeared  by  the  affidavit  of 
the  city  clerk  and  other  proper  exhibits  that,  after  the 
appeal  was  perfected  here,  a  city  attorney  had  been  nomi- 
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nated  by  the  mayor  and  eonfinned  by  the  council,  and  was 
then  discharging  the  duties  of  the  office.  A  motion  was 
made  to  dismiss  the  appeal  because  there  was  no  longer 
any  actual  controversy  involving  any  substantial  rights, 
and  no  subject  matter  upon  which  the  judgment  of  this 
court  could  operate.  The  principle  there  asserted  was 
merely  that,  if  there  is  no  longer  any  controversy  to  be 
determined,  a  case  will  not  be  heard  on  appeal.  The 
pleadings  in  the  return  in  the  case  at  bar  disclose  a  con- 
troversy. We  cannot  inspect  the  record  of  the  trial  to 
determine  the  merits  of  that  controversy.  The  right  of 
appeal  is  given  by  the  statute,  and  relator  was  entitled  to 
have  the  bond  fixed  for  which  he  applied. 

The  writ  of  mandate  will  issue  as  prayed  for. 

GoBDON,  C.  J.,  and  Anders,  J.,  concur. 

Dtjnbab,  J.  (dissenting) — I  am  compelled  to  dissent 
from  the  opinion  of  the  majority  in  this  case.  It  seems 
to  me  it  falls  squarely  within  the  rule  announced  by  this 
court  in  Hice  v.  Orr,  16  Wash.  163  (47  Pac.  424).  It  is 
true  that,  in  that  case,  as  stated  by  the  majority  opinion 
in  this,  when  the  cause  on  appeal  came  on  for  hearing  in 
this  court  it  appeared  that  a  city  attorney  had  been  nomi- 
nated by  the  mayor  and  confirmed  by  the  council,  and  was 
then  discharging  the  duties  of  the  office ;  but  a  motion  was 
made  to  dismiss  the  appeal  because  there  was  no  longer 
any  actual  controversy  involving  any  substantial  rights, 
and  no  subject  matter  upon  which  the  judgment  of  this 
court  could  operate.  The  same  state  of  affairs  exists  in 
the  case  at  bar.  It  appears  by  the  record  made  by  the 
relator  that  his  lease  had  expired  before  the  judgment 
from  which  he  seeks  to  appeal  was  rendered,  and  that, 
according  to  the  record  which  he  has  made,  there  is  no 
subject  of  controversy  to  be  litigated  in  this  court.  When 
a  controversy  exists,  it  is  no  doubt  true,  as  said  by  the 
majority,  that  it  is  the  duty  of  the  court  to  exercise  its 


584  STATE.  EX  REL.  OETH,  ▼.  BENSON. 

Dissenting  Opinion — Dunbab,  J.  [21  Wash. 

discretion  and  fix  the  amount  of  the  supersedeas  bond  on 
appeal.  It  is  true,  also  that  the  statute  provides  that,  if 
either  party  feels  aggrieved  by  the  judgment,  he  may 
appeal  to  the  supreme  court  as  in  other  civil  actions ;  but 
the  statute  must  be  construed  with  reference  to  the  rem- 
edy intended,  and  it  must  be  a  real,  and  not  a  fancied, 
grievance  which  appears  from  the  record.  But  when  it 
aflEb-matively  appears  from  the  record  that  there  is  no 
grievance  which  this  court  can  determine,  then  it  would 
be  useless  to  hold  with  the  dry  letter  of  the  law.  In  other 
words,  it  is  not  the  correctness  of  the  party's  contention, 
but  the  question  whether  he  makes  any  contention  in  the 
record,  that  gives  the  right  of  appeal,  or  that  determines 
whether  he  feels  aggrieved  within  the  meaning  of  the  law. 
In  the  case  of  Hice  v,  Orr,  supra,  and  in  many  other  sub- 
sequent cases,  this  court  has  dismissed  appeals  upon  mo- 
tion where  a  showing  was  made  that  the  subject  of  the 
controversy  no  longer  existed.  It  is  palpable  that,  if  the 
answer  of  the  relator  shows  that  his  lease  had  expired 
before  the  judgment  was  rendered,  the  subject  of  contro- 
versy in  this  case  no  longer  exists.  It  would  be  incon- 
sistent for  this  court  to  compel  the  lower  court  to  nomi- 
nate a  supersedeas  bond  for  the  purpose  of  effecting  an 
appeal  for  the  benefit  of  the  relator,  when,  if  the  same 
state  of  facts  which  exists  here  was  shown  upon  a  motion 
to  dismiss  the  appeal  after  it  comes  here,  the  court  would 
sustain  the  motion.  Certainly,  under  the  authorities 
cited,  and  under  all  authority,  if,  upon  a  motion  made 
to  dismiss  this  appeal  after  it  is  instituted,  it  should 
appear,  not  only  that  before  judgment  the  subject  of  con- 
troversy, viz.,  the  tenure  of  the  lease,  had  expired,  but  that 
after  judgment  it  had  expired,  this  court  would  hold  that 
there  was  no  controversy  existing,  and  that  the  appeal 
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should  be  dismissed.     That  being  the  case,  the  writ  should 
be  denied. 

FuLLERTON^  J.,  coucurs  in  dissenting  opinion. 
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John  C.  Caetbb^  Respondent,  v.  City  of  Seattle,  Ap- 
pellant. 

ASSIGNMENT  OF  EKBOB8 — BUFFIOIENOT. 

An  assignment  of  errors  in  appeUant's  brief,  that  the  lower 
court  erred  in  giving  and  in  refusing  certain  instructions,  is  suf- 
ficient, without  assigning  as  error  that  the  lower  court  denied  a 
motion  for  a  new  trial  based  on  the  errors  alleged. 

NEOLIOENGB— EVIDENCE — SUBSEQUENT    BEPAIES. 

The  fact  that  a  city  filled  up  an  excavation  in  a  sidewalk  after 
an  accident  occurred  there  cannot  be  considered  by  the  jury  in 
passing  upon  the  question  of  the  city's  negligence  in  permitting 
the  sidewalk  at  that  point  to  remain  in  a  dangerous  and  unsafe 
condition. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.     Reversed. 

Edward  Von  Tohel,  for  appellant: 

The  fact  that  repairs  were  made  after  the  accident  can- 
not be  considered,  or  in  any  way  taken,  to  prove  defend- 
ant's negligence.  Corcoran  v.  Peekskillj  15  N".  E.  809; 
N alley  v.  Hartford  Carpet  Co.,  61  Conn.  524  (50  Am. 
Eep.  47) ;  Terre  Haute  &  I.  R.  R.  Co.  v.  Clem,  23  N.  E. 
965  (18  Am.  St.  303,  7  L.  R.  A.  588) ;  Hodges  v.  Per- 
cival,  23  N.  E.  423 ;  Baird  v.  Daly,  68  N.  Y.  547 ;  Hud- 
son V.  Chicago  &  N.  W.  R.  R.  Co.,  59  Iowa,  581  (44  Am. 
Rep.  692) ;  Shinners  v.  Proprietors  of  Lochs  and  Canals, 
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28  N.  E.  10  (26  Am.  St.  Rep.  226,  12  L.  E.  A.  554) ; 
Wabash  County  Commissioners  v,  Pearson,  28  N.  E. 
1120. 

John  E.  Humphries^  for  respondent : 

Errors  relating  to  matters  occurring  on  the  trial  for 
which  a  new  trial  was  asked  cannot  be  considered  on  re- 
view, unless  the  action  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial  is  assigned  as  error.  Whitinger  v. 
Nelson,  29  Ind.  441 ;  Stilwell  v.  Chappell  30  Ind.  72 ; 
Huffman  v.  Indiana  National  Bank,  51  Ind.  394;  Bar- 
tholomew V,  Preston,  46  Ind.  286;  Carson  v.  Funk,  27 
Kan.  524 ;  Struthers  v.  Fuller,  45  Kan.  735 ;  Wolcott  t?. 
Bachman,  3  Wyo.  335;  Pierce  v.  Manning,  2  6.  D.  517; 
Chicago,  B,  &  Q.  R.  R,  Co,  v.  Oerman  Ins.  Co,,  42  Pac. 
594;  Wanamaker  v.  Manufacturers*  National  Bank,  43 
Pac.  796;  Richardson  v.  Mackay,  46  Pac.  546;  School 
District  v.  Western  Tube  Co.,  38  Pac.  922.  The  reason 
of  the  rule  is  shown  when  it  is  \mderstood  that  errors  as- 
signed in  a  motion  for  a  new  trial  are  brought  before  the 
supreme  court  by  the  assignment  of  error  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  Chicago 
&  R.  L  Ry.  Co.  V.  Northern  Illinois  Coal  &  Iron  Co.,  36 
111.  60;  Ottawa,  etc.,  R.  R.  Co.  v.  McMath,  91  111.  104; 
Shaw  V.  People,  81  111.  150. 

The  appellant  cannot  waive  the  error,  if  any,  in  over- 
ruling the  motion  for  a  new  trial  and  then  assign  as  error 
for  review  in  the  appellate  court  one  of  the  causes  for  a 
new  trial.  All  errors  assigned  by  appellant  are  merged 
in  the  motion  for  a  new  trial  and  must  stand  or  fall  with 
that  motion.  Becker  v.  Foster,  64  111.  App.  192 ;  Mun^er 
V.  Supancicz,  64  111.  App.  661 ;  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Grant,  26  S.  W.  286;  Western  Union  Tel.  Co.  r. 
Sanders,  26  S.  W.  734. 
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TJpon  the  point  that  subsequent  repairs  in  a  defective 
sidewalk  are  admissible  in  evidence  in  an  action  for  in- 
juries received  through  the  defect,  counsel  cites  Emporia 
i\  Schmidling,  6  Pac.  893;  Alberts  v.  Village  of  Vernon, 
55  IJ".  W.  1022;  Goshen  v.  England,  21  N.  E.  977  (5  L. 
R.  A.  253).  There  are  a  number  of  authorities  to  the 
effect  that  where  the  evidence  shows  incidentally  that  the 
condition  of  the  highway  has  been  changed  that  it  is  not 
error  to  admit  it.  Stone  v.  Town  of  Poland,  30  N.  T. 
Supp.  748;  Woolsey  v.  Village  of  Ellenville,  82  N.  T. 
Supp.  543 ;  Teasdale  v.  Village  of  Malone,  45  N.  T.  Supp. 
360;  Hopkins  v.  Boyd,  47  N.  E.  480. 

The  opinion  of  the  court  was  delivered  by 

DuwBAB,  J. — This  is  an  action  brought  by  the  respond- 
ent against  the  city  of  Seattle,  a  municipal  corporation, 
to  recover  the  sum  of  $5,000  damages  for  injuries  alleged 
to  have  been  sustained  by  reason  of  his  falling  into  an 
excavation  or  hole  in  the  sidewalk  of  a  certain  street  of 
said  city,  the  allegation  being  that  the  city  had  negligently 
constructed  a  sidewalk  at  said  point  so  as  to  render  said 
place  dangerous  and  unsafe,  and  negligently  permitted 
said  sidewalk  at  that  place,  up  to  and  including  said  date, 
to  remain  in  a  dangerous  and  unsafe  condition ;  that  the 
city  negligently  permitted  to  be  in  the  alley  at  said  point 
a  large  excavation  or  hole,  and  that  while  plaintiff  (re- 
spondent) was  going  along  Pine  street,  he  fell  into  the 
excavation  and  broke  his  leg.  The  defendant  denied  all 
the  affirmative  allegations  of  the  complaint,  and  alleged 
as  an  affirmative  answer  contributory  negligence  on  the 
part  of  the  plaintiff.  TJpon  trial  of  the  issues,  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of 
$2,000.  From  this  judgment  an  appeal  is  taken  to  this 
court,  and  error  is  assigned  for  the  refusal  of  the  court 
to  give  certain  instructions  requested  on  behalf  of  the  de- 
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fendant,  and  for  the  giving  by  the  court  of  certain  other 
instructions,  which  we  will  hereafter  notice. 

The  respondent  moves  to  strike  the  brief  of  the  appel- 
lant for  the  reason  that  it  fails  to  make  an  assignment  of 
errors,  and  it  is  contended  that  the  only  way  that  the 
giving  or  refusal  to  give  instructions  to  the  jury,  and  the 
admission  or*  refusal  to  admit  testimony,  and  errors  re- 
lating to  other  matters  occurring  at  the  trial,  can  be 
brought  into  the  record  is  by  the  motion  for  a  new  trial ; 
and  the  only  way  errors  can  be  brought  to  the  attention 
of  the  supreme  court  is  by  an  assignment  of  error  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 
Quite  an  elaborate  array  of  authorities  is  presented  in 
support  of  this  motion,  but  we  do  not  think  that,  under 
our  statute,  the  motion  is  well  taken.  The  attention  of 
the  lower  court  was  called  to  the  alleged  errors  by  due 
exceptance  to  the  giving  of  the  instructions  and  the  re- 
fusals to  give,  and  that  is  sufficient. 

The  court,  on  its  own  motion,  instructed  the  jury  as 
follows : 

"  The  jury  are  instructed  that  the  mere  fact  that  after 
the  accident  the  city  has  filled  up  the  hole  where  the  plain- 
tiff claims  to  have  been  injured,  may  be  taken  into  con- 
sideration by  you  in  considering  the  question  of  negli- 
gence or  not." 

This  instruction  was  excepted  to  by  the  defendant,  and 
is  onei  of  the  errors  alleged.  On  this  question  of  the 
admissibility  of  testimony  tending  to  show  changes  in 
machinery  or  repairs  in  walks  or  streets  after  the  accident 
has  occurred,  there  is  some  little  conflict  of  authority,  but 
we  think  that  the  overwhelming  weight  is  now  opposed 
to  the  admission  of  such  testimony.  In  Kansas  and 
Pennsylvania  the  courts  have  held  that  such  testimony  is 
admissible,  as  tending  to  show  negligence  on  the  part  of 
the  municipal  corporation  or  the  owners  of  the  machinery. 
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But  we  are  not  aware  of  any  other  states  now  holding  to 
this  doctrine,  although  some  of  the  states,  notably  Minne- 
sota, did  BO  hold  in  their  earlier  decisions.  This  doctrine, 
however,  has  since  been  ovef  ruled  in  Minnesota  in  the  case 
of  Morse  v.  Minneapolis  &  St.  L.  By.  Co,,  30  Minn.  465 
(16  N.  W.  358),  and  in  a  very  strong  opinion  rendered  by 
Judge  Mitchell  in  that  case,  among  other  things,  it  is 
said: 

"  But,  on  mature  reflection,  we  have  concluded  that  evi- 
dence of  this  kind  ought  not  to  be  admitted  under  any 
circumstances,  and  that  the  rule  heretofore  adopted  by  this 
court  is  on  principle  wrong;  not  for  the  reason  given  by 
some  courts,  that  the  acts  of  the  employees  in  making  such 
repairs  are  not  admissible  against  their  principals,  but 
upon  the  broader  ground  that  such  acts  afford  no  legiti- 
mate basis  for  construing  such  an  act  as  an  admission  of 
previous  neglect  of  duty.  A  person  may  have  exercised 
all  the  care  which  the  law  required,  and  yet  in  the  light 
of  his  new  experience,  after  an  unexpected  accident  has 
occurred,  and  as  a  measure  of  extra  caution,  he  may  adopt 
additional  safeguards.  The  more  careful  a  person  is,  the 
more  regard  he  has  for  the  lives  of  others,  the  more  likely 
he  would  be  to  do  so,  and  it  would  seem  unjust  that  he 
could  not  do  so  without  being  liable  to  have  such  acts  con- 
strued as  an  admission  of  prior  negligence.  We  think 
such  a  rule  puts  an  unfair  interpretation  upon  human 
conduct,  and  virtually  holds  out  an  inducement  for  con- 
tinued negligence.  Dougan  v.  Champlain  Transp.  Co., 
56  N.  T.  1 ;  Sewell  v.  City  of  Cokoes,  11  Hu4i,  626 ; 
Baird  v.  Daly,  68  N.  Y.  547 ;  Payne  v.  Troy  £  B.  B.  Co., 
9  Hun,  526 ;  Bolters  v.  Delaware  &  H.  Canal  Co.,  8  Hun, 
338 ;  Dale  v.  Delaware,  L.  &  W.  B.  Co.,  78  N.  Y.  468.'* 

This  case  is  cited,  and  the  doctrine  also  indorsed,  by 
Jonea  on  Negligence  of  Municipal  Corporations,  §  243, 
and  by  all  the  leading  cases  lately  decided  on  that  ques- 
tion. In  fact,  the  argument  of  the  court  seems  to  us  to 
be  unanswerable. 

In  addition,  this  question  has  been  squarely  decided  in 
opposition  to  respondent's  views  by  the  supreme  court  of 
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the  United  States  in  a  case  which  went  up  from  our  own 
commonwealth  before  its  admission  to  the  Union,  viz., 
Columbia  &  Puget  Sound  R.  R.  Co.  v.  Hawthorne,  re- 
ported in  3  Wash.  T.  353  (19  Pac.  25),  and  in  144  U.  S. 
202  (12  Sup.  Ct.  591).  In  view  of  this  decision,  and  of 
the  overwhelming  preponderance  of  authority,  as  well  as 
the  weight  of  reason,  we  have  concluded  that  the  rule  an- 
nounced by  the  court  in  the  instruction  under  considera- 
tion was  opposed  to  the  law. 

It  is  contended,  however,  by  respondent  that,  inasmuch 
as  the  testimony  in  relation  to  the  filling  up  of  this  hole 
was  admitted  without  objection  by  the  appellant,  and  the 
negligence  of  the  city  was  plainly  proven  by  other  testi- 
mony, the  instruction  was  harmless.  From  investigation 
of  the  record  we  are  not  convinced  that  the  mind  of  the 
jury  on  the  question  of  negligence  of  the  city  in  relation 
to  this  hole  was  not  influenced  by  this  instruction.  In 
any  event,  under  the  instruction  it  seems  to  us  there  was 
no  discretion  left  with  the  jury.  It  was  instructed  that 
the  fact  that,  after  the  accident,  the  city  had  filled  up  the 
hole,  should  be  taken  into  consideration  in  considering 
the  question  of  negligence.  It  was  admitted  that  the  city 
had  filled  up  the  hole,  and,  if  that  fact  was  to  be  taken 
into  consideration  so  far  as  negligence  was  concerned,  its 
consideration  must  affirmatively  lead  to  the  conclusion 
that  negligence  had  been  committed  by  the  city.  We 
think  the  instruction  was  wrong  and  prejudicial,  and  for 
that  reason  the  judgment  must  be  reversed. 

We  find  no  error  in  the  other  instructions  given  by  the 
court,  or  in  the  refusal  of  the  court  to  instruct  as  re- 
quested. 

Reversed. 

Gordon,  C.  J.,  and  Fullbbton  and  Beavis,  JJ., 
concur. 
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[No.  S267.    Decided  November  26,  1890.] 

The  State  of  Washinotoi^,  on  the  Relation  of  Oeorge 
Kinnear,  v.  Robert  Bridges,  State  Land  Commis- 
sioner. 

MANDAMUS — WHEN  LIES. 

Mandamus  will  not  lie  to  compel  the  state  land  commission  to 
sell  certain  tide  lots  to  one  who  has  heen  adjudged  by  the  superior 
court  as  having  the  preference  right  of  purchase,  when  there  is 
pending  before  the  court  an  undetermined  motion  to  vacate  the 
judgment  upon. which  the  application  for  the  writ  is  baaed. 

Original  Application  for  Mandamus. 

McCutcheon  &  Gilliam,  for  relator. 
Thomas  M.  Vance,  Assistant  Attorney  General,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Relator  and  W.  R.  and  D.  C.  Brawley  filed 
in  the  office  of  the  commissioner  of  public  lands,  on  May 
6,  1895,  an  application  to  purchase  Seattle  tide  lands,  the 
application  being  No.  1440,  and  claiming  certain  lots  in 
block  362  of  said  tide  lands.  On  May  14th  thereafteir, 
an  application  No.  1747  was  filed  by  the  Washington 
Dredging  &  Improvement  Company  to  purchase  all  of 
said  block  362;  and  also,  on  the  same  day,  application 
No.  1790,  by  E.  F.  Runyan,  to  purchase  a  portion  of  said 
block  362 ;  and  on  May  11th,  No.  1622,  by  W.  P.  Trimble. 
The  claimants  in  the  above  applications  all  claimed  to  be 
upland  owners.  There  was  also  the  application  of  Will- 
iam Collins,  No.  1623,  filed  on  May  13th,  to  purchase  said 
block  362.  The  last  application  was  based  upon  a  claim 
to  ownership  of  improvements  situated  on  the  tide  land 
used  for  purposes  of  commerce  and  business,  and  erected 
thereon  prior  to  March  26,  1890.     A  hearing  upon  proper 
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notice  was  had  before  the  board  of  state  land  commission- 
ers in  the  city  of  Seattle,  on  March  26,  1896.  At  the 
hearing  no  appearance  was  made  by  E.  F.  Eunyan  and 
the  Washington  Dredging  &  Improvement  Company,  and 
their  default  was  entered  by  the  board.  Applications 
No.  1790  and  1747  were  -rejected  as  to  lots  1  and  2  of 
block  362.  On  June  30,  1896,  the  board  of  commission- 
ers met  in  Olympia  and  found,  as  a  matter  of  fact,  that 
none  of  the  parties  making  applications  No.  1440,  1747, 
1790,  1622  and  1623  were  owners  of  abutting  lands,  or 
were  the  owners  of  any  improvements  on  block  362,  and 
that  no  preference  right  of  purchase  was  in  any  manner 
in  the  applicants,  and  rejected  each  application  for  the 
reason  that  no  upland  ownership  or  ownership  of  improve- 
ments was  vested  in  any  party  applying  for  the  tide  lands. 
This  order  and  judgment  referred  to  lots  1,  2,  3,  4,  19, 
20,  21  and  22  of  block  362.  Following  said  finding,  and 
at  the  same  meeting,  the  lots  in  controversy  were  ordered 
thrown  open  for  public  sale  in  the  manner  provided  by 
law.  On  February  11,  1896,  the  Washington  Dredging 
&  Improvement  Company  filed  with  the  board  of  state 
land  commissioners  its  formal  relinquishment  to  all  of 
block  362,  except  the  north  half  thereof.  On  July  80, 
1896,  notice  of  appeal  from  the  decision  of  the  board  of 
state  land  commissioners  to  the.  superior  court  of  King 
county  was  filed  with  the  board  by  relator  and  W.  R.  and 
D.  C.  Brawley,  parties  to  application  No.  1440.  The 
notice  of  appeal  was  addressed  to  all  of  the  parties  in  in- 
terest, including  the  state  of  Washington,  and  appears  to 
have  been  served  on  all  parties  except  the  state ;  and  there- 
after a  proper  bond  on  appeal  was  filed,  and  the  cause  was 
docketed  in  the  superior  court,  and  n  stipulation  was  en- 
tered in  said  court  by  all  of  the  parties  to  the  record  be- 
fore the  board  of  commissioners  except  the  state.  On 
March  14,  1899,  the  superior  court  entered  a  decree,  based 


STATE,  EX  REL.  KINNEAR,  v.  BRIDGES  593 

Nov.  1899.]  Opinion  of  the  Court—  Rbavib,  J. 

on  said  stipulation,  that  George  Kinnear,  the  relator,  as 
an  owner  of  abutting  lands,  was  entitled  to  lots  1,  2,  3,  4, 
19,  20,  21  and  22  of  block  362,  and  awarding  such  tide 
lots  to  Kinnear,  and  directing  that  the  commissioner  of 
public  lands  enter  into  a  deed  or  contract  with  said  Kin- 
near for  the  sale  of  said  tide  lots.  The  commissioner  re- 
fused to  enter  into  such  contract.  On  the  7th  of  April, 
1899,  the  attorney  general  for  the  state  filed  a  motion, 
petition,  and  affidavit  in  the  superior  court  of  King 
county,  asking  that  the  decree  filed  in  the  cause  be  modi- 
fied, vacated,  and  annulled,  and  service  was  directed  to 
be  made  upon  the  relator  and  other  parties,  but,  through 
some  mistake,  was  not  perfected  at  the  time  of  the  hearing 
of  this  application,  but  an  endeavor  was  being  made  to 
procure  the  service.  The  petition  filed  in  the  superior 
court  set  up  all  the  facts,  as  above  stated,  relating  to  the 
cause,  and  that  the  parties  to  the  stipulation  in  the  cause 
in  the  superior  court  had  not  any  of  them  appealed  from 
thej  decision  of  the  board  of  commissioners  except  relator 
and  the  Brawleys;  that  the  only  controversy  which  could 
arise  upon  the  record  made  in  the  superior  court,  and 
before  the  board  of  land  commissioners,  was  between  re- 
lator and  the  Brawleys  and  the  state  of  Washington,  and 
the  only  issue  was  that  the  state  disputed  the  preference 
right  of  relator  and  the  Brawleys. 

This  is  an  application  for  an  extraordinary  remedy.  It 
appears  from  the  answer  to  the  alternative  writ  that  the 
attorney  general,  on  behalf  of  the  state,  had  petitioned 
for  a  vacation  of  the  judgment  of  the  superior  court,  claim- 
ing the  interest  of  the  state  in  the  proceeding,  and  its 
right  to  original  notice  of  the  appeal  taken  by  relator  and 
the  Brawleys,  and  that  a  motion  for  a  vacation  of  such 
judgment  was  still  pending  and  undetermined  in  the 
superior  court.     Thus  it  would  seem  that  apparently  the 

38^21  irAslft. 
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power  of  the  superior  court  was  not  yet  exhausted  in  the 
proceeding  before  it.  The  controversy  between  the  state 
and  the  relator  has  been  discussed  by  counsel  upon  this 
application,  but,  in  view  of  the  fact  that  the  superior  court 
still  has  the  power  to  hear  and  determine  the  application 
for  a  vacation  of  its  judgment,  the  merits  of  the  contro- 
versy will  not  be  examined  here.  We  do  not  think  it  a 
proper  case  for  the  issuance  of  the  writ. 

Application  denied. 

Gk)BDON,  C.  J.,  and  Dunbab  and  Fuixebton,  JJ., 
concur. 


[No.  8889.    Decided  December  1,  1B99.] 
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NEOLIOENGE — ^BEMOVAL  OF  OBSTBUCTIONS  FBOM  HIGHWAY. 

Where  through  the  negUgence  of  defendant  obstructions  were 
placed  in  a  highway,  which  were  subsequently  removed  by  em- 
ployees of  defendant  and  the  road  supervisor,  and  so  negligently 
placed  beside  the  highway  as  to  fall  and  injure  one  below»  the 
defendant  cannot  shift  responsibility  from  itself  to  the  county, 
on  the  ground  that  it  was  the  duty  of  the  county  to  clear  the 
highway  and  that  it  was  the  act  of  the  supervisor  and  not  of  its 
employees  which  was  the  proximate  cause  of  the  injury. 

SAME — CONCURRENT  CAUSE. 

If  defendant  places  a  log  on  the  side  of  a  hill  in  such  an  inse- 
cure way  that  it  could  be  dislodged  by  a  landslide,  at  a  place 
where  he  has  knowledge  that  such  slides  are  apt  to  occur,  and  the 
log  is  dislodged  as  the  immediate  result  of  a  land  slide  and  falls, 
causing  injury,  the  concurring  act  of  defendant  would  render  him 
liable  for  the  Injury  caused. 

INSTRUCTIONS — ^FAn^URE  TO  GIVE — CHARMLESS  ERROR. 

Error  cannot  be  predicated  upon  the  failure  of  the  court  to 
instruct  upon  matters  in  issue,  when  no  proper  instructions  on  the 
point  are  requested. 
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Appeal  from  Superior  Court,  King  County.— Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

Struve,  Allen  J  Hughes  &  McMicTcen,  for  appellant. 
Frank  B.  Wiestling  and  McLaughlin,  Morris  &  South- 
ard, for  respondent : 

A  defendant  whose  act  in  law  amounts  to  a  legal  wrong 
is  responsible  in  damages  for  all  the  loss  which  is  a  natural 
and  proximate  consequence  of  his  wrongful  act.  Wiley  v. 
West  Jersey  R.  R.  Co.,  44  K  J.  Law,  248;  Scott  v. 
Hunter,  46  Pa.  St.  192  (84  Am.  Dec.  642) ;  Pollett  v. 
Long,  56  N.  Y.  200.  The  fact  that  a  consequence  is  not 
immediate,  either  in  point  of  time  or  in  sequence  of  events, 
will  not  vary  the  responsibility  of  the  author  of  the  orig- 
inal wrong,  provided  the  consequences  which  follow  are 
natural  and  probable.  Hill  v.  Winsor,  118  Mass.  251; 
Texas  &  N.  0.  R.  R.  Co.  v.  BlacTc,  44  S.  W.  673 ;  Coley 
V.  Statesville,  28  S.  E.  482 ;  Deisenrieter  v.  Malting  Co., 
72  K  W.  735 ;  Bateman  v.  Peninsular  By.  Co.,  20  Wash. 
133. 

It  does  not  matter  who  directed  the  putting  of  the  log 
in  the  place  in  which  it  is  shown  to  have  been  left,  so 
long  as  it  was  put  upon  private  property,  with  knowledge 
that  it  there  became  a  dangerous  menace  of  injury;  and 
every  person  connected  with  the  act  having  such  knowl- 
edge is  liable  for  such  injury  as  is  the  natural  and  prob- 
able result  of  such  act.  Negligence  is  imputable  to  every 
person  so  connected  with  such  act ;  and  this  applies  as  well 
to  corporations  as  to  individuals.  Chacey  v.  Fargo,  5 
N.  Dak.  173 ;  Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  23 ; 
Brown  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  54  Wis.  342  (41 
Am.  Eep.  41) ;  Pastene  v.  Adams,  49  Cal.  87. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  action  was  brought  by  the  respondent 
against  the  appellant,  the  West  Seattle  Land  &  Improve- 
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ment  Company,  and  also  against  the  county  of  E!ing,  for 
damages  for  the  death  of  respondent's  minor  child.  The 
West  Seattle  Land  &  Improvement  Company  is  the  owner 
of  a  certain  tract  of  land  immediately  west  of  and  con- 
tiguous to  Cascade  avenue  in  West  Seattle.  A  certain  tree 
was  growing  upon  said  land,  which,  by  the  direction  of 
said  company,  was  cut  down  to  prevent  it  from  endanger- 
ing the  lives  of  passers-by.  The  tree  fell  with  its  top  reach- 
ing upon  the  avenue.  Shortly  after  this,  a  slide  occurred 
on  the  hillside  west  of  the  avenue,  bringing  down  the 
stump  from  which  the  tree  was  cut,  and  a  large  amount  of 
dirt,  filling  up  the  avenue  to  a  considerable  depth  and 
carrying  the  tree  above  mentioned  on  to  the  sidewalk  of 
the  avenue.  The  ground  from  the  avenue  east  as  well  aa 
west  is  precipitous.  Shortly  after  the  slide  spoken  of,  a 
deputy  road  supervisor,  together  with  two  men  sent  by  the 
appellant  company  for  the  purpose  of  clearing  out  the 
avenue,  cut  the  tree  up,  one  cut  being  made  into  a  log- 
about  thirty-five  feet  long,  some  twenty  inches  in  diameter 
at  the  larger  end  and  tapering  to  about  ten  inches  at  the 
other  end.  This  log  was,  by  these  three  men  and  some  one 
else,  who  voluntarily  assisted  them,  placed  parallel  with 
the  avenue  and  about  ten  feet  distant  therefrom,  on  the 
side  of  the  hill  east  of  the  edge  of  the  avenue.  The  testi- 
mony shows  that  it  was  placed  against  some  small  stand- 
ing alders,  the  largest  of  which  was  from  three  to  four 
inches  in  diameter  at  the  ground,  the  hillside  being  covered 
with  many  other  alders  of  smaller  dimensions  and  brush 
of  different  kinds.  After  placing  the  log  in  this  position, 
they  proceeded  to  clean  out  the  avenue  by  shoveling  there- 
from the  dirt  that  had  slid  into  it  from  the  hill  above.  A 
large  portion  of  this  dirt  went  under  a  depression  which 
was  immediately  under  the  middle  of  the  log,  and,  beings 
wet  and  thin,  escaped  therefrom  to  the  bottom  of  the  hill. 
Other  portions  of  it  were  thrown  upon  the  ends  of  the  log^ 
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Thus  the  log  remained  for  several  days,  when  another 
slide  or  avalanche  occurred,  bringing  down  a  great  amount 
of  dirt  from  the  hillside  above,  a  portion  of  it  sweeping 
over  the  avenue  and  upon  this  log.  This  dislodged  the 
log,  and  it  was  driven  to  the  bottom  of  the  hill,  where,  it  is 
alleged,  it  struck  the  child  of  the  respondent,  who  was  in 
a  closet  at  the  foot  of  the  hill,  and  killed  it.  The  com- 
plaint alleges  that  the  agents  of  this  company  so  negli- 
gently placed  the  log  there,  and  so  n^ligently  covered  it 
with  dirt,  that  it  was  precipitated  to  the  foot  of  the  hill 
and  did  the  damage  complained  of.  Upon  the  trial  of  the 
cause  a  verdict  was  rendered  against  the  appellant  and  in 
favor  of  the  respondent  for  damages  in  the  sum  of  $1,000. 

At  the  close  of  the  plaintiffs  testimony  each  of  the  de- 
fendants moved  for  a  non-suit.  The  motion  was  granted 
80  far  as  King  county  was  concerned,  but  denied  as  to  the 
appellant.  There  are  quite  a  number  of  allegations  of 
error,  relating  principally  to  the  refusal  of  the  court  to 
give  instructions  asked  for  by  appellant.  A  demurrer  was 
also  introduced  to  the  plaintiff's  amended  complaint  and 
was  overruled,  which  action  of  the  court  is  alleged  as  error 
here. 

Appellant's  first  contention  is  that  the  motion  for  a  non- 
suit should  have  been  granted,  for  the  reason  that  it  is  an 
undisputed  fact  that  the  entire  control  and  authority  over 
the  public  highways  of  a  county  is  vested  in  the  county 
itself,  through  its  legally  constituted  officers;  that  Cas- 
cade avenue  was  a  public  highway;  that  a  sudden  slide 
had  occurred,  filling  the  highway  and  carrying  the  log  in 
question  on  to  it,  where  it  obstructed  foot  passengers ;  that 
the  work  of  removing  these  obstructions  was  under  the 
charge  of  the  road  supervisor;  that  he  was  the  only  person 
who  had  authority  to  direct  the  work,  and  that  it  was 
solely  on  account  of  the  emergency  that  the  two  men,  Gold- 
berg and  Stevenson,  were  sent  by  the  company  to  assist 
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the  road  supervisors ;  that  they  were  voluntarily  sent,  and 
had  no  responsibility  or  authority  in  the  work ;  that,  being 
mere  volunteers,  they  cannot  be  held  responsible  for  any 
negligence  that  may  have  been  exercised  in  clearing  this 
highway.  An  instance  is  offered  which  is  claimed  to  be 
parallel  with  the  case  at  bar,  viz. :  If  a  public  highway 
in  the  vicinity  of  a  farm  were  to  become  suddenly  ob- 
structed, and  a  farmer  sent  his  farm  hand  to  assist  the 
public  officers  in  removing  such  obstruction,  and  the  assist- 
ance was  voluntarily  given,  it  would  not  be  held  that  the 
farmer  would  be  liable  to  any  third  person  for  the  alleged 
negligent  manner  in  which  the  work  of  removal  was  done. 
It  seems  to  us  that  the  cases  are  easily  distinguished.  In 
the  case  at  bar  it  appears  from  the  undisputed  testimony 
that  the  appellant  was  the  original  cause  of  the  log  being 
in  the  street.  That  being  true,  it  was  the  duty  of  appel- 
lant, having  obstructed  a  public  highway,  to  remove  such 
obstruction;  and  if,  while  such  obstruction  was  in  the 
street,  any  one  by  reason  of  the  obstruction  had  been  in- 
jured, there  can  be  no  doubt  that  the  person  placing  it 
there  would  have  been  responsible  for  such  injury.  The 
testimony  does  not  show  who  specially  superintended  the 
moving  of  the  log  from  the  road.  It  simply  shows  that  the 
agent  of  the  coimty  and  the  agents  of  the  appellant  re^ 
moved  it.  Again,  it  is  not  parallel  with  the  case  of  the 
improvement  of  a  road,  by  which  improvement,  if  negli- 
gently made,  some  one  is  hurt  or  injured.  This  log,  if  we 
understand  the  testimony  correctly,  was  not  left  in  the 
road  at  aU,  but  was  placed  parallel  with  the  road,  some  ten 
feet  east  of  its  boundary ;  not  for  the  purpose  of  mending 
the  road,  but  solely  for  the  purpose  of  disposing  of  the  log. 
Then,  if  it  be  true  that  the  log  was  placed  there  by  the 
agents  of  this  company,  although  assisted  by  the  agents  of 
the  county,  in  such  a  negligent  manner  that  it  worked 
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injury  to  the  respondent,  the  appellant  cannot  escape  re- 
sponsibility. 

That  portion  of  the  court's  charge  which  refers  to  the 
subject  of  negligence  on  the  part  of  the  appellant  is  as 
follows : 

"If  you  believe  from  a  preponderance  of  the  evidence 
in  this  case  that  the  death  of  plaintiff's  son  was  caused  by 
the  failure  of  the  servants  of  the  West  Seattle  Land  & 
Improvement  Company,  while  employed  upon  such  Cas- 
cade avenue  by  said  defendant,  to  use  such  care  as  ordi- 
narily prudent  workmen  upon  highways  generally  exer- 
cise, under  circimistances  entirely  similar  to  those  which 
surrounded  the  servants  of  said  defendant  while  they  were 
doing  the  work  complained  of,  then  your  verdict  will  be 
for  the  plaintiffs.  .  .  .  Should  you  be  unable  from 
the  evidence  to  determine  whether  the  acts  of  defendant's 
servants  caused  the  death  in  question  or  not,  or  should  you 
believe  from  the  evidence  that  the  acts  of  defendant  West 
Seattle  Land  &  Improvement  Company's  servants  did  not 
cause  or  materially  assist  in  causing  said  death,  your  ver- 
dict must  be  for  defendant.  Should  you  believe  from  a 
preponderance  of  the  evidence  that  the  acts  of  the  servants 
of  the  West  Seattle  Land  &  Improvement  Company  caused 
the  death  in  question,  but  that  reasonably  prudent  work- 
men in  the  position  of  the  servants  doing  such  acts  would 
not  have  realized  or  discovered  any  danger  in  such  act  or 
acts,  or  any  of  them,  then  you  will  find  for  the  defendant. 
The  mere  fact,  if  such  there  was,  that  other 
laborers  assisted  the  servants  of  the  defendant  West  Seattle 
Land  &  Improvement  Company  in  performing  the  acts 
complained  of,  will  not,  of  itself,  exonerate  defendant 
from  liability,  but  defendant  is  not  to  be  held  responsible 
for  the  acts  of  any  but  its  own  servants." 

These  instructions  are  criticised  by  the  appellant,  but 
we  think  they  fairly  presented  the  law  of  the  case  to  the 
jury,  at  least  so  far  as  they  went.  The  criticism  is  that 
the  instructions  entirely  ignored  the  avalanche  or  slide, 
which,  it  is  conceded  by  the  testimony,  occurred;  and, 
inasmuch  as  the  plaintiff  bases  his  right  to  recovery  on 
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certain  specific  acts  of  negligence,  which  were  alleged  to 
consist  in  shoveling  and  placing  earth,  rock,  and  other 
obstructing  material  against  and  upon  the  log  until  a  large 
and  heavy  mass  of  earth  was  resting  against  and  upon 
the  said  log,  whereby  the  weight  of  the  whole  thereof  be- 
came and  was  so  great  that  the  said  log  broke  away  from 
its  flimsy  fastenings  and  lateral  support  and  caused  the 
death  of  plaintiff's  child,  that  the  law  in  relation  to  the 
effect  that  the  avalanche  had  upon  the  breaking  away  of 
the  log  should  have  been  submitted  to  the  jury,  and  that 
the  first  instruction  offered  by  the  defendant  should  have 
been  given.  The  first  instruction  asked  for,  in  addition 
to  reciting  the  facts  stated  in  the  complaint,  was  simply 
to  the  effect  that  the  burden  of  proof  was  upon  the  plaintiff 
to  establish  the  facts  mentioned  by  a  fair  preponderance 
of  the  evidence  in  the  case.  This  instruction,  we  think, 
was  substantially  given  by  the  court  when  he  instructed  the 
jury  that  a  belief  from  the  preponderance  of  the  evidence 
that  the  death  of  plaintiff's  son  was  caused  by  the  failure 
of  the  servants  of  the  West  Seattle  Land  &  Improvement 
Company,  etc.,  would  justify  a  verdict  against  the  com- 
pany. It  may  be  that  there  should  have  been  an  instruc- 
tion given  by  the  court  in  relation  to  the  effect  which  the 
avalanche  or  slide  had  upon  the  log,  and  that  was  a  subject 
which  the  jury  should  have  taken  into  consideration  in 
determining  their  verdict.  But  it  seems  to  us  that  no 
proper  instruction  on  that  point  was  asked,  and,  that  being 
true,  no  error  can  be  predicated  on  the  neglect  of  the  court 
to  instruct.  The  instruction  on  the  subject  asked  was  as 
follows : 

"You  are  further  instructed  that  if  you  believe  from 
the  evidence  in  this  case  that  the  death  of  said  child  was 
caused  by  a  slide  occurring  at  the  time  and  place  in  ques- 
tion, and  that  said  slide  started  on  the  hillside  above  Cas- 
cade avenue  and  swept  down  across  Cascade  avenue  and 
over  the  said  embankment,  carrying  the  said  log  and  earth 
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with  it,  and  that  said  slide  or  avalanche  was  the  immediate 
cause  of  the  death  of  said  child,  then  it  will  be  your  duty 
to  return  a  verdict  in  favor  of  the  defendant  West  Seattle 
Land  &  Improvement  Company." 

This  instruction  could  not  be  properly  given  without 
some  qualification.  The  testimony  was  to  the  eflFect  that  it 
was  known  to  the  agents  of  this  company  who  were  doing 
this  work  that  slides  were  frequent  and  were  liable  to  occur 
at  that  particular  place  during  the  rainy  season.  That 
being  true,  it  was  a  question  whether  or  not  the  knowledge 
of  the  probability  of  a  slide  should  properly  be  imputed 
to  these  agents.  If  that  knowledge  could  be  imputed  to 
them,  then  it  was  their  duty  to  have  placed  this  log  on  the 
side  of  the  hill  with  reference  to  the  effect  that  a  probable 
slide  would  have  upon  it,  and  they  could  not  escape  respon- 
sibility by  transferring  it  to  the  slide.  If  a  mechanic  con- 
tracts to  build  a  house  in  a  substantial  manner  in  a  country 
where  deep  snows  are  known  to  fall,  and  the  snow  does  fall 
upon  the  roof,  thereby  breaking  it  in,  he  cannot  defend 
against  an  action  for  damages  by  pleading  that  the  roof 
was  sufficiently  strong  to  have  maintained  itself  had  it  not 
been  that  a  weight  of  snow  fell  upon  it,  which  was  the 
immediate  cause  of  its  breaking.  If  the  avalanche  was 
of  such  character  that  it  could  be  considered  the  act  of 
Ood,  then  the  rule  contended  for  would  apply.  But  the 
character  of  the  avalanche,  and  the  notice  that  should  have 
been  imputed  to  the  defendants  in  this  case,  were  ques- 
tions for  the  jury,  under  proper  instructions,  to  determine. 
If  the  instruction  asked  for  had  had  incorporated  in  it  the 
statement  that,  if  the  jury  should  find  that  the  avalanche 
or  slide  was  of  such  a  character  that  ordinary  prudence 
could  not  have  foreseen  and  guarded  against  it,  the  verdict 
should  be  for  the  defendant,  such  instruction  should  have 
been  given ;  but  as  the  instruction  was  proffered  it  did  not. 
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in  our  judgment,  state  the  law.     The  next  instructioii 
asked  for  was  as  follows : 

"You  are  further  instructed  that  if  you  find  from  the 
evidence  that  a  slide  occurred  at  the  time  and  place  of  the 
accident  in  question,  and  that  said  slide  commenced  above 
and  to  the  west  of  Cascade  avenue  and  swept  across  said 
avenue,  and  down  over  said  bank,  and  that  said  slide 
caused  the  said  log  and  the  earth  resting  against  the  same 
to  come  down  the  said  hill  at  that  particular  time,  then 
it  would  be  your  duty  to  return  a  verdict  for  the  defendant 
West  Seattle  Land  &  Improvement  Company,  even  though 
you  may  believe  from  the  evidence  that  said  log  was  negli- 
gently placed  in  an  insecure  and  imsafe  position,  and  a 
weight  of  earth  and  stones  negligently  placed  against  the 
same,  and  that  the  said  log  and  earth  would  or  might 
have  come  down  of  their  own  weight  at  some  other  and 
later  period." 

This  instruction  has  the  same  fault  as  the  one  just  con- 
sidered. The  next  instruction  asked  for  is  covered  by 
what  we  have  said  in  the  first  part  of  this  opinion  in  rela- 
tion to  the  undisputed  testimony  that  the  company  was  the 
cause  of  the  blockading  of  the  highway  by  the  log  in  the 
first  instance.  The  fifth  instruction  asked  by  defendant 
and  refused  was  as  follows: 

"  If  you  believe  from  the  evidence  in  this  case  that  the 
said  slide  occurred  at  the  particular  time  and  place  when 
the  said  child  was  caught  and  killed  thereunder  because 
of  the  weight  of  earth  and  rocks  placed  upon  or  against 
said  log  by  the  officers  and  agents  of  King  county  in  clear- 
ing said  Cascade  avenue,  or  unless  you  believe  from  the 
evidence  that  said  log  and  debris  would  have  come  down 
at  the  particular  time  in  question  and  caused  the  death  of 
the  child  of  plaintiflF,  without  reference  to  the  earth  or 
rocks  which  you  may  find  to  have  been  placed  against  the 
same  by  the  officers  and  agents  of  King  county,  and  solely 
by  reason  of  the  acts  of  the  agents  of  the  other  defendant, 
then  it  will  be  your  duty  to  fiiid  a  verdict  in  favor  of  the 
defendant  West  Seattle  Land  &  Improvement  Company." 
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The  sixth  instruction  asked  bj  defendant  and  refused 
is  as  follows : 

"  You  are  further  instructed  that  before  you  can  find  a 
verdict  against  the  defendant  West  Seattle  Land  &  Im- 
provement Company,  you  must  believe  from  the  evidence 
in  this  case  not  only  that  the  ofiicers  and  agents  of  the  said 
defendant  West  Seattle  Land  &  Improvement  Company 
were  guilty  of  the  said  negligent  acts  complained  of  as 
aforesaid,  but  that  such  acts  done  by  them  and  under  their 
control  were  alone  and  of  themselves  the  direct  and  suf- 
ficient cause  of  the  death  of  said  child." 

This  seems  to  be,  in  substance,  the  same  as  the  fifth  in- 
struction asked  for,  and  we  do  not  think  it  states  the  law. 
The  doctrine  of  concurring  cause  is  so  well  established  that 
it  is  scarcely  worth  while  to  discuss  it  here,  and  these  in- 
structions asked  for  ignore  that  doctrine.  Other  instruc- 
tions asked  for  embraced,  in  substance,  this  same  point, 
so  that  it  is  not  necessary  to  especially  set  them  out.  Cer- 
tain instructions  in  relation  to  contributory  negligence 
were  asked  for  by  the  defendant,  and  refused  by  the  court, 
but  we  think,  from  an  examination  of  the  instructions 
given  by  the  court,  that  the  question  of  contributory  negli- 
gence was  correctly  and  concisely  presented  to  the  jury; 
and,  considering  all  the  instructions  asked  for  in  connec- 
tion with  those  given,  we  cannot  say  that  the  jury  was 
misled  in  any  particular  with  reference  to  the  law  govern- 
ing the  case. 

Neither  are  we.  able  to  conclude  that  the  amount  of  the 
verdict  was  so  excessive  that  it  indicated  passion  or  preju- 
dice on  the  part  of  the  jury.  We  are  free  to  confess  that, 
so  far  as  some  of  the  questions  of  fact  are  concerned,  had 
this  court  been  sitting  as  a  jury,  it  would  probably  have 
reached  a  diflFerent  conclusion  from  that  reached  by  the 
jury;  but,  the  questions  of  fact  having  been  submitted  to 
that  tribunal  under  proper  instructions,  and  the  jury  hav- 
ing weighed  the  testimony,  and  passed  upon  its  weight. 
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this  court  cannot,  under  the  law,  disturb  its  verdict. 

The  judgment  will  be  affirmed. 

Gordon,    C.    J.,    and   Fullerton   and   Reavis,    JJ., 
concur. 


U   u»\  [No.  a086.     Decided  December  2»  1899.] 

PuYALLUP  Light,  Heat  and  Power  Company,  Appel- 
lant, y.  James  £.  Stevenson  et  al..  Respondents. 

APPEAL  —  JURISDICTION    OF    SUPEBIOB    COUET  —  AMOUNT    IN    OONTBO- 
VEBSY. 

Where,  subsequent  to  appeal,  in  an  action  for  unlawful  de- 
tainer and  damages,  the  possession  of  the  premises  is  surrendered, 
leaving  but  the  question  of  damages  in  controversy,  which 
amount  is  less  than  $200,  the  supreme  court  cannot  entertain 
jurisdiction. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
W.  H.  H.  Kban,  Judge.    Appeal  dismissed. 

A.  R.  Heilig,  for  appellant. 

JEf.  0.  Rowland,  for  respondents. 

Per  Curiam. — This  was  an  action  for  unlawful  de- 
tainer and  the  recovery  of  $24  damages.  The  defendants 
had  judgment  in  the  superior  court,  and  plaintiff  appealed. 
Subsequent  to  the  taking  of  the  appeal,  possession  of  the 
premises  was  surrendered,  so  that  the  existing  controversy 
embraces  only  a  demand  for  the  recovery  of  $24.  We  can- 
not entertain  jurisdiction.  Hice  v.  Orr,  16  Wash.  163  (47 
Pac.  424)  ;  State  Constitution,  art.  4,  §  4. 

The  motion  to  dismiss  is  granted. 
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[No.  317L     Decided  December  i,  18M.] 

Fred  D.  Babto,  as  Receiver  of  the  Bank  of  Puyallup, 
Respondent,  v.  M.  A.  Stewakt  et  al..  Executors  of  the 
Estate  of  J.  P.  Stewart,  deceased.  Appellants. 

EXECVTOBS  AND  ADMINISTRATORS  —  PRESENTMENT  OP  CLAIMS  —  CON- 
TINGENT AND  UNMATURED  CLAIMS. 

Under  the  statutes  of  this  state  goveming  claims  against  de- 
cedents' estates,  action  on  any  claim  is  barred,  if  it  has  not  been 
presented  to  the  executor  or  administrator  within  one  year  after 
published  notice  of  the  appointment  of  such  personal  representa- 
tive, although  such  claim  at  the  time  within  which  it  should  have 
been  presented  may  not  have  been  due,  or  may  in  fact  have  been 
wholly  contingent 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
James  A.  Williamson,  Judge.    Reversed. 

Remington  &  Reynolds,  for  appellants : 

(1.)  The  action  is  barred  by  the  three  years  limita- 
tion of  Bal.  Code,  §  4800,  subd.  3.  The  right  of  action 
accrues  against  stockholders  immediately  upon  the  de  facto 
insolvency  or  any  other  equivalent  default  of  the  company. 
Hawkins  v.  Fxima^ce  Co.,  40  Ohio  St  507;  Barrick  r. 
Oifford,  47  Ohio  St.  181  (24  N.  E.  269,  21  Am.  St.  Rep. 
798) ;  McDonnell  v.  Alabama  Oold  Life  Ins.  Co.,  85  Ala. 
401  (5  South.  120,  122) ;  First  National  Bank  v.  Oreene,. 
64  Iowa,  445  (17  N.  W.  86,  20  id.  754)  ;  Commonwealth 
V.  Cochituate  Bank,  3  Allen,  42 ;  BaJeer  v.  Atkis  Bank,  9 
Mete.  (Mass.)  182;  Younglove  v.  Kelly  Island  Lime  Co., 
49  Ohio  St  663  (33  N.  E.  234) ;  Terry  v.  Tubman,  92 
U.  S.  156  (23  L.  ed.  537) ;  Terry  v.  Anderson,  95  XJ.  S. 
628  (24  L.  ed.  365) ;  Carrol  v.  Green,  92  XJ.  S.  509  (23 
L.  ed.  738)  ;  Freeland  v.  McCullough,  1  Denio,  414  (43 
Am.  Dec.  685) ;  Hardman  v.  Sage,  124  N.  Y.  25,  32  (26 
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N.  E.  854) ;  State  v.  Union  Stock  Yards  State  Bank,  70 
N.  W.  752 ;  State  Savings  Association  v,  Kellogg,  52  Mo. 
583,  588;  Oihhs  v.  Davis,  27  Fla.  531  (8  South.  633, 
635);  Todhunter  v.  Randall,  29  Ind.  275;  Sleeper  v. 
Norris,  53  Pac.  757 ;  HicJcs  v.  Bums,  38  N.  H.  141 ;  New 
England  Commercial  Bank  v.  Stockholders,  6  R.  L  154, 
187  (75  Am.  Dec.  688)  ;  Penniman  v.  Briggs,  1  Hop.  Ch. 
300 ;  Briggs  v.  Penni^nan,  8  Cow.  387  (18  Am.  Dec.  454)  ; 
Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend.  473 ;  Shell- 
ington  v.  Rowland,  53  N.  Y.  371 ;  Hunting  v,  Blun,  143 
K  T.  511  (38  N.  E.  716) ;  Hirshfeld  v.  Bopp,  39  K  E. 
817,  820;  Flash  v.  Conn,  107  XJ.  S.  371  (27  L.  ed.  966)  ; 
McKusick  V.  Seymour,  50  N.  W.  1114 ;  Crease  v.  Babcock, 
10  Mete.  525,  567 ;  Orew  v.  Breed,  10  Mete.  569 ;  Stewart 
V.  Lay,  45  Iowa,  604;  Godfrey  v.  Terry,  97  XJ.  S.  171  (24 
L.  ed.  944)  ;  Long  v.  Bank  of  YanceyvUle,  90  N.  C.  405 ; 
In  re  Empire  City  Bank,  4  Abb.  Pr.  118 ;  Franklin  Sav- 
ings Bank  v.  Bridges,  8  Atl.  611 ;  Oaresche  v.  Lewis,  93 
Mo.  197  (6  S.  W.  54)  ;  Hospes  v.  Northwestern  Mfg.  Co., 
50  K  W.  1117,  1122;  Webber  v,  Hovey,  65  N.  W.  619; 
Payne  v.  Bullard,  23  Miss.  88  (55  Am.  Dec.  74). 

The  elements  of  any  cause  of  action  are  (1)  a  right 
possessed  by  the  plaintiff;  (2)  an  infringement  of  such 
right  by,  or  the  delict  of  the  defendant.  Atchison,  T.  <£  8. 
F.  R.  R.  Co.  V.  Rice,  36  Kan.  600  (14  Pac.  229)  ;  Rodgers 
V.  Association,  17  S.  C.  410;  Veeder  v.  Baker,  83  N.  T. 
156,  160;  Pomeroy,  Eemedies  (Ist  ed.),  §  452. 

When  these  two  elements  co-exist,  "arise,  happen  or 
come  to  pass,"  they  are  combined  and  a  cause  of  action 
has  accrued.  The  insolvency  of  the  corporation  is  a  gen- 
eral default  on  all  obligations, — ^the  "delict'*  of  the  defend- 
ant,— ^which  gives  an'  immediate  right  of  action  against 
the  corporation  as  the  principal  debtor.  Mitchell  v.  Beck- 
man,  28  Pac.  110 ;  Meadowcroft  v.  People,  45  N.  E.  991, 
999  (54  Am.  St.  Kep.  447,  35  L.  R.  A.  176) ;  People  v. 
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Security  Life  Ins.,  etc.,  Co.,  78  N.  Y.  114,  125  (34  Am. 
Kep.  522);  Davis  v.  Industrial  Mfg.  Co.,  19  8.  E.  371, 
373  (23  L.  K.  A.  322)  ;  Watson  v.  Phoenix  Bank,  8  Mete. 
217  (41  Am.  Dec.  500) ;  New  York  Life  Ins.  Co.  v.  Stat- 
ham,  93  XJ.  S.  24  (23  L.  ed.  789). 

And  treating  a  stockholder  as  surety,  the  cause  of  action 
accrues  against  a  surety  upon  the  default  of  the  principal. 
Spokane  County  v.  Prescott,  19  Wash.  418  (53  Pac.  661, 
67  Am.  St.  Eep.  733). 

The  familiar  rule  that  the  primary  or  corporate  assets 
must  be  first  exhausted  does  not  affect  the  accrual  of  the 
right  of  action,  but  only  the  equitable  application  of  the 
funds.     This  rule  is  expressly  recognized  in  many  of  the 
above  authorities,   and  none  of  the  cases  declaring  the 
"secondary  theory"  extend  its  operation  to  bar  or  to  post- 
pone the  right  of  action.     Commonwealth  v.  Cochituate 
Bank,  3  Allen,  42 ;  Hawkins  v.  Furnace  Co.,  40  Ohio  St 
507;   Younglove  v.  Kelly,  etc.,  Co.,  49  Ohio  St   663 
Hirshfeld  v.  Bopp,  39  N.  E.  817 ;  First  National  Bank  v 
Greene,  64  Iowa,  445;  Stewart  v.  Lay,  45  Iowa,  604 
Grew  V.  Breed,  10  Mete.  569 ;  Hicks  v.  Bums,  38  K  H. 
141 ;  New  England  Com^mercial  Bank  v.  Stockholders,  6 
K.  I.  154  (75  Am.  Dec.  688)  ;  Oibbs  v.  Davis,  27  Fla 
531;  Wright  v.  McCormack,  17  Ohio  St  87;  Perry  v. 
Turner,  55  Mo.  418,  425 ;  McClaren  v.  Franciscus,  43  Mo. 
452 ;  Patterson  v.  Wyomissing  Mfg.  Co.,  40  Pa.  St  117 
Appeal  of  Means,  85  Pa.  St.  75 ;  Peck  v.  Miller,  39  Mich. 
594 ;  Hanson  v.  Donkersley,  37  Mich.  184 ;  Ladd  v.  Cart- 
wright,  7  Ore.  329;  Howell  v.  Manglesdorf,  5  Pac.  759; 
Middleton  Bank  v.  Magill,  5  Conn.  28 ;  State  v.  German 
Savings  Bank,  70  N.  W.  221 ;  Coming  v.  McCullough,  1 
IT.  T.  47  (49  Am.  Dec.  287)  ;  Harper  v.  Union  Mfg.  Co., 
100  111.  225 ;  Willis  v.  St.  Paul  Sanitation  Co.,  50  N.  W. 
1110  (16  L.  K.  A.  281). 


608  BARTO  ▼.  STEWART. 

Argument  of  Goonael.  [21  Wash. 

Another  reason  why  the  right  of  action  must  accrue  be- 
fore the  assets  are  exhausted  is  that  it  is  not  the  policy  of 
the  law  to  put  it  within  the  power  of  a  party  to  thus  extend 
the  statute  of  limitations.  Spokane  County  v.  Prescott, 
19  Wash.  418  (53  Pac.  661,  67  Am.  St.  Kep.  733) ;  Spin- 
ning V.  Pierce  County,  20  Wash.  126;  Baker  v.  Atlas 
Bank,  9  Mete.  182;  Schriher  v.  Town  of  Richmond,  73 
Wis.  5,  11;  Curran  v.  Witter,  68  Wis.  16  (60  Am.  Kep. 
827) ;  Baxter  v.  State,  17  Wis.  588 ;  Arapahoe  v.  Albee, 
38  N.  W.  737  (8  Am.  St.  Kep.  202)  ;  Brehm  v.  New  York, 
104  K  T.  186  (10  N.  E.  158) ;  Hostetter  v.  Hollinger, 
117  Pa.  St.  606 ;  Borland  v,  Borland,  66  Cal.  189 ;  Pres- 
cott V.  Gonser,  34  Iowa,  175 ;  Beecher  v.  Clay  County,  52 
Iowa,  140  (2  N.  W.  1037)  ;  Wheeler  v.  Warner,  47  N.  Y. 
519  (7  Am.  Rep.  478) ;  Nelson  v.  Commissioners,  105 
Ind.  287  (4  N.  E.  703)  ;  Litchfield  v,  McBonald,  35  Minn. 
167  (28  N.  W.  191)  ;  Palmar  v.  Palmer,  36  Mich.  489  (24 
Am.  Kep.  605) ;  Baker  v,  Johnson  County,  33  Iowa,  151. 

Where  certain  steps  in  the  control  of  a  party  must  be 
taken  before  an  action  can  be  brought,  they  must  be  taken 
at  least  within  the  period  of  the  statute  barring  the  action. 
Atchison,  T.  &  S.  F.  B.  R.  Co.  v.  Burlingame  Township,. 
36  Kan.  628  (14  Pac.  271,  59  Am.  Rep.  578) ;  Ball  v. 
Keokuk  &  M.  By.  Co.,  62  Iowa,  751  (16  N.  W.  592)  ; 
Wright  v.  Paine,  62  Ala.  340  (34  Am.  Rep.  24)  ;  Codmanr 
V.  Rogers,  10  Pick.  Ill,  119 ;  Pittsburgh  &  C.  B.  R.  Co. 
V.  Byers,  32  Pa.  St.  22 ;  Monison  v.  Mvllin,  34  Pa.  St  12. 

The  proper  remedy  is  by  a  proceeding  to  marshal  the 
assets  and  charge  the  stockholders  in  a  single  suit,  and  this 
can  be  done  before  exhausting  assets,  by  bringing  the 
stockholders  into  the  sequestration  proceeding  already 
pending.  Wilson  v.  Book,  13  Wash.  676;  Walterson  v. 
Masterson,  15  Wash.  511;  State  v.  Union  Stock  Yards 
Bank,  70  IST.  W.  752;  Arthur  v.  Willius,  44  Minn.  409 
(46  K  W.  851)  ;  Farmers'  Loan  £  Trust  Co.  v.  Funk,  68- 
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X.  W.  520;  Cushing  v.  Perot,  34  Atl.  447  (52  Am.  St. 
Rep.  835,  34  L.  R.  A.  737) ;  Patterson  v.  Wyomissing 
Mfg.  Co.,  40  Pa.  St.  122 ;  Hurlbut  v.  Marshall,  62  Wis. 
590,  604;  Ballin  v.  Loeh,  78  Wis.  404;  Ford  v.  Planking- 
tm  Bank,  87  Wis.  363 ;  Hirshfeld  v.  Bopp,  39  N.  E.  817 ; 
Barrick  v.  Gifford,  47  Ohio  St.  181  (21  Am.  St.  Rep. 
798) ;  Crease  v.  Babcock,  10  Mete.  525 ;  Baker  v.  Atlas 
Bank,  9  Mete.  182 ;  McKusick  v.  Seymour,  50  N.  W.  1114. 

This  power  to  bl-ing  in  the  stockholders  exists  at  com- 
mon law,  without  any  statutory  authority  for  the  purpose, 
as  a  distinct  exercise  of  equitable  jurisprudence,  and  prior 
to  the  exhaustion  of  corporate  assets.  Adler  v.  Milwaukee 
Patent  Brick  Co.,  13  Wis.  57,  64;  Mann  v.  Pentz,  3  N.  Y. 
415,  422 ;  Vose  v.  Grant,  15  Mass.  505,  522 ;  Matter  of 
Empire  City  Bank,  18  N.  T.  199 ;  Pfohl  v.  Simpson,  74 
N.  Y.  137,  143 ;  Atlas  Bank  v.  Nahant  Bank,  23  Pick. 
480 ;  Spear  v.  Grant,  16  Mass.  9,  15 ;  Coleman  v.  White, 
14  Wis.  700,  702  (80  Am.  Dec.  797)  ;  Palmar  v.  Bank  of 
Zumhrota,  67  N.  W.  893;  Story  v.  Furman,  25  N.  Y. 
214 ;  Wood  v.  Dummer,  3  Mason,  308 ;  West  v.  Randall, 
2  Mason,  181,  190 ;  3  Thompson,  Corporations,  §§  3492, 
3515. 

(2d)  The  right  of  action  is  barred  by  failure  to  pre- 
sent a  claim  against  the  estate  within  the  year  limited  to 
creditors,  under  Bal.  Code,  §  6228.  The  short  statute 
of  "non-claim"  applies  to  claims  upon  a  stockholder's 
"double"  liability.  2  Thompson,  Corporations,  §2023; 
Garesche  v.  Leuns,  93  Mo.  197  (6  S.  W.  54)  ;  New  Eng- 
land Commercial  Bank  v.  Stockholders,  6  R.  I.  154  (75 
Am.  Dec.  688)  ;  Sayles  v.  Bates,  15  R.  I.  342  (5  Atl. 
497)  ;  Davidson  v.  Rankin,  34  Cal.  503 ;  Grand  Rapids 
Sav.  Bank  v.  Warren,  52  Mich.  557  (18  N.  W.  356)  ; 
Nolan  V.  Hazen,  44  Minn.  478  (47 'X.  W.  155);  Hospes 

39—21  WASH. 
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V.  Northwestern  Mfg.  Co.,  48  Minn.  174  (50  K  W.  1117, 

31  Am-  St.  Rep.  637, 15  L.  R  A.  470). 

The  intimation  of  Neis  v.  Farquharson,  9  Wash.  608 
(decided  upon  other  grounds),  that  the  presentation  of  a 
claim,  during  pendency  of  an  equitable  suit  for  an  un- 
liquidated amount,  under  Bal.  Code,  §  6237,  would  be  an 
"idle  ceremony"  has  no  application  to  the  statute  of  non- 
claim  (§  6228),  and  the  doctrine  of  that  case  ought  not  to 
be  extended.  The  presentation  of  a  claim  is  indispensible 
to  the  recovery  of  a  money  judgment  against  the  estate, 
even  in  suits  for  equitable  relief.  Scammon  v.  Ward,  1 
Wash.  179  (23  Pac.  439)  ;  Reed  v.  Miller,  1  WasL  428 
(25  Pac.  334)  ;  Casey  v.  Ault,  4  Wash.  167  (29  Pac 
1048);  Allen  v.  Moer,  16  Iowa,  307;  Fisher's  Emfr  v. 
Mossman,  11  Ohio.  St.  42 ;  Willard  v.  Van  Leeuwen,  56 
Mich.  15  (22  N.  W.  185) ;  McClure  v.  Owens,  32  Ark. 
443;  Richardson  v.  Hickman,  32  Ark.  407;  Fallon  v. 
Butler,  21  Cal.  24  (81  Am.  Dec.  140) ;  Glarh  v.  Davis, 

32  Mich.  154;  Mahone  v.  Haddock,  44  Ala.  92;  Watt  v. 
White,  46  Tex.  338 ;  Willis  v.  Farley,  24  Cal.  498 ;  PiUe 
V.  Shipley,  46  Cal.  158 ;  Orafton  Bank  v.  Doe,  19  Vt  463 
(47  Am.  Dec.  697)  ;  Mutual  Benefit  Life  Ins.  Co.  v. 
Howell,  32  ISr.  J.  Eq.  146 ;  O'Doherty  v.  Toole,  15  Pac.  28. 

And  the  short  statute  also  applies  to  unliquidated  claims. 
White  V.  Fitzgerald,  19  Wis.  480 ;  Lannon  v.  Hackett,  49 
Wis.  261 ;  Fern  v.  Leuthold,  39  N.  W.  399 ;  Falkner  v. 
Hendy,  107  Cal.  49  (40  Pac.  21);  WhUlock's  Estate,  1 
Tuck.  (N.  Y.  Surr.)  491;  Lathrop  v.  Bampton,  31  Cal. 
17  (89  Am.  Dec.  141)  ;  Ferrall  v.  Irvine,  12  Iowa,  52; 
Glass  V.  Woolfs  Adm'r..  82  Ala.  281  (3  South.  11); 
Zachary  v.  Chambers,  1  Ore.  321 ;  Ellissen  v.  Halleck,  6 
Cal.  386;  Walker  v.  Cheever,  39  K  H.  420;  Hoyt  v. 
Bonnett,  58  Barb.  529 ;  Williams  v.  Purdy,  6  Paige  Ch. 
166 ;  Batchelder  v.  Batchelder,  20  Wis.  452. 

Walter  M.  Harvey  and  John  Leo,  for  respondent : 


BARTO  V.  STEWART.  611 

Dec.  1899.]  Argument  of  Ooanael. 

T^e  cause  of  action  in  this  case  is  of  a  purely  equitable 
nature  and  one  which  the  receiver  must  go  into  a  court  of 
equity  to  enforce.  It  has  always  been  of  an  uncertain 
and  contingent  character.  It  could  not  be  ascertained 
within  the  year  allowed  by  law  for  the  presentation  of 
claims  what,  if  anything,  would  be  required  to  be  paid  by 
any  of  the  stockholders.  They  were  only  liable  for  a  pro 
rata  share  after  the  assets  were  exhausted  and  a  deficiency 
had  been  determined  to  exist  It  was  impossible  for  the 
receiver,  or  any  one  else,  to  make  the  affidavit  required  by 
the  statute  as  to  the  amount  of  the  claim,  or  that  anything 
whatever  was  justly  due,  as  required  by  law.  Where  a 
demand  is  merely  for  equitable  relief,  it  is  not  a  "claim" 
within  the  meaning  of  the  probate  act.  Neis  v.  Farquhar- 
3on,  9  Wash.  517;  2  Woemer,  Administration,  §386; 
Evans  v.  Hardeman,  15  Tex.  480;  Toulouse  v.  BurTcett, 
2  Idaho,  170 ;  Thompson  v.  Reno  Savings  Bank,  19  Nev. 
242  (3  Am.  St.  Rep.  883). 

The  stockholders'  liability  for  the  debts  of  the  corpora- 
tion to  the  extent  of  the  unpaid  subscriptions  or  the  double 
liability  is  contingent  until  the  assets  of  the  corporation 
are  distributed.  National  Oerman-Amsrican  Bank  v. 
Tapley,  57  N.  W.  1065 ;  Wickham  v.  Hull,  71  N.  W.  352 ; 
Hospes  V.  Northwestern  Mfg.  Co.,  48  Minn.  174  (31  Am. 
St  Eep.  637);  Robinett  v.  Starling,  72  Miss.  652; 
Oaresche  v.  Lewis,  15  Mo.  App.  565. 

Under  statutes  merely  requiring  creditors  to  present 
their  claims  and  demands  against  the  estate,  without  any 
express  provision  as  to  contingent  claims,  the  holder  of  a 
contingent  claim  is  not  required  to  file  the  same  before  it 
becomes  absolute.  Payson  v.  Hadduck,  8  Biss.  293; 
Walker  v,  Byers,  14  Ark.  246 ;  Hendricks  v.  Keesee,  32 
Ark.  714;  May  v.  Vann,  15  Fla.  553;  Bugger  v.  Oglesby, 
99  HL  405 ;  Suppiger  v.  Oruaz,  137  111.  216 ;  Dunnigan 
V.  Stevens,  19  111.  App.  310;  Blair  v.  Allen,  55  Ind.  409; 
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Security  Fire  Ins,  Co.  v.  Hansen^  73  N.  W.  596 ;  Harding 
V.  Smith,  11  Pick.  478;  Bullard  v.  Moor,  158  Mass.  418: 
Harris  v.  Hutcheson,  65  Miss.  9;  Jones  v.  Carrollton 
Bank,  71  Miss.  1023;  Morgan  v.  Oibson,  42  Mo.  App. 
234;  State  v.  Tiitmann,  134  Mo.  162 ;  Caplinger  v.  Vaden,. 
5  Humph.  629 ;  Mann  v.  Everts,  64  Wis.  372. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON,  J. — The  Bank  of  Puyallup  was  organized 
as  a  banking  corporation  under  the  laws  of  the  state  of 
Washington  on  the  10th  day  of  September,  1890,  with  a 
capital  stock  of  $100,000,  divided  into  one  thousand  shares 
of  the  par  value  of  $100  each.  On  the  26th  day  of  May, 
1893,  the  bank  closed  its  doors  and  discontinued  business 
as  a  going  concern,  and  on  the  7th  day  of  June,  1893,  in 
an  action  brought  in  the  superior  court  of  Pierce  county 
for  that  purpose,  was  by  that  court  adjudged  insolvent,, 
and  the  respondent  was  appointed  receiver  of  its  property, 
for  the  purpose  of  winding  up  its  affairs  and  distributing- 
its  property  among  its  creditors.  The  receiver  took  posses- 
sion of  the  property  of  the  bank  and,  under  the  direction 
of  the  court  appointing  him,  reduced  its  property  to  cash, 
and  from  time  to  time  distributed  the  same  pro  rata  among- 
the  creditors  according  to  the  amounts  of  their  respective 
claims.  The  last  of  this  property  (so  the  court  found  on 
the  trial)  was  converted  into  cash  on  the  5th  day  of  August, 
1897 ;  and  until  that  date  it  was  not  ascertained  or  deter- 
mined the  exact  amount  there  would  remain  due  to  the 
creditors  after  the  property  of  the  bank  in  the  hands  of  the 
receiver  should  be  applied  thereon.  The  amount  so  due 
was  found  to  be  $39,095.52. 

At  the  time  of  the  organization  of  the  Bank  of  Puyallup 
one  J.  P.  Stewart  subscribed  for,  and  there  was  issued  to 
him,  ten  shares  of  its  capital  stock.  Stewart  continued  ta 
be  a  stockholder  therein  during  the  life  of  the  corporation,. 
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and  owned  euch  shares  at  the  time  the  bank  was  adjudged 
insolvent.  He  died  testate  on  the  13th  day  of  January, 
1895,  leaving  estate  in  the  county  of  Pierce,  state  of 
Washington,  and  in  his  will  named  the  appellants  as 
executrix  and  executor  thereof,  who  duly  qualified  as  such. 
The  appellants,  inmiediately  upon  their  qualification, 
caused  the  statutory  notice  to  be  given,  requiring  all  per- 
sons having  claims  against  the  estate  of  the  decedent  to 
present  them  within  one  year  from  the  date  of  the  first 
publication,  which  was  made  on  the  8th  day  of  February, 
1895.  No  claim  for  the  liability  sued  on  in  this  action 
was  presented  to  the  executrix  and  executor  within  the 
year  limited  for  the  presentation  of  claims,  nor  until  the 
25th  day  of  September,  1897,  at  which  time  the  receiver 
presented  a  verified  written  demand  for  the  amount 
claimed  to  be  assessable  against  the  shares  of  stock  owned 
by  J.  P.  Stewart  under  the  superadded  liability  provided 
for  in  the  constitution  (art  12,  §11).  The  claim  was 
rejected,^  and  the  receiver  was  on  the  27th  day  of  the  same 
month  ordered  by  the  court  to  prosecute  this  action  to 
recover  the  amoxmt  claimed  to  be  due.  The  action  was 
begun  on  the  15th  day  of  October,  1897,  and  resulted  in 
a  judgment  against  the  executrix  and  executor  for  the  sum 
of  $3,909.55,  and  interest  from  the  date  of  the  commence- 
ment of  the  action.  From  that  judgment  this  appeal  is 
taken. 

While  many  errors  are  assigned  for  reversal,  the  prin- 
cipal contention  is  over  the  statute  of  limitations.  It  is 
contended  by  the  appellants  that  the  action  is  barred,  be- 
cause of  the  failure  to  present  the  claim  within  the  year 
limited  by  law  in  which  to  present  claims  against  the 
estates  of  decedents.  As  the  view  we  have  taken  of  this 
question  is  decisive  of  the  case,  it  is  unnecessary  to  discuss 
the  other  questions  raised. 
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The  statute  (§6226,  Ballinger's  Code)  enacts,  that 
every  executor  or  administrator  shall,  immediately  after 
his  appointment,  cause  to  be  published  in  some  newspaper 
printed  in  the  county,  a  notice  to  the  creditors  of  the  de- 
ceased, requiring  all  persons  having  claims  against  the 
deceased  to  present  them,  with  the  necessary  vouchers, 
within  one  year  after  the  date  of  such  notice,  at  a  place  to 
be  specified  in  the  notice.    By  §  6228,  it  is  provided, 

"  If  a  claim  be  not  presented  within  one  year  after  the 
first  publication  of  the  notice,  it  shall  be  barred/* 

And  by  §  6235, 

"  No  holder  of  any  claim  against  an  estate  shall  main- 
tain on  action  thereon,  unless  the  claim  shall  have  been 
first  presented  to  the  executor  or  administrator." 

The  respondent  contends  that  the  liability  sued  on  in 
this  action  is  not  a  claim,  within  the  meaning  of  the  pro- 
visions of  the  statute  above  cited.  He  argues  that  the 
statute  refers  only  to  legal  demands,  and  was  not  intended 
to  apply  to  a  liability  of  a  purely  equitable  nature,  which 
the  receiver  must  go  into  a  court  of  equity  to  enforce;  that 
the  claim  sued  on  was,  at  the  time  the  statute  was  running, 
of  an  uncertain  and  contingent  character,  and  it  could  not 
be  ascertained  during  that  time  what,  if  anything,  would 
be  required  to  be  paid;  that  the  presentation  of  a  claim 
under  such  circumstances  would  be  an  idle  ceremony,  and 
the  law  does  not  require  a  vain  and  useless  thing:  He 
argues  further  that  this  construction  is  supported  by  that 
section  of  the  statute  (6229)  which  requires  that  "every 
claim  presented  to  the  administrator  shall  be  supported 
by  the  affidavit  of  the  claimant  that  the  amount  is  justly 
due,  that  no  payments  have  been  made  thereon,  and  that 
there  are  no  offsets  to  the  same  to  the  knowledge  of  the 
claimant,*'  for  the  reason  that  this  affidavit  could  not  have 
been  made  to  the  claim  sued  on  in  this  action  during  the 
time  the  statute  was  running. 
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Were  the  sections  of  the  statutes  cited  all  that  appeared 
on  the  subject  of  claims,  there  would  be  much  force  to  the 
contention  made.  But  the  statute  refers,  in  terms,  to  con- 
tingent claims.    By  §  6338  it  is  provided, 

"If  there  be  any  claim  not  due,  or  any  contingent  or 
disputed  claim  against  the  estate,  the  amount  thereof,  or 
such  part  thereof  as  the  holder  would  be  entitled  to  if  the 
claim  were  due,  established,  or  absolute,  shall  be  paid  into 
the  court,  where  it  shall  remain,  to  be  paid  over  to  the 
party  when  he  shall  become  entitled  thereto ;  or  if  he  fail 
to  establish  his  claim,  to  be  paid  over  or  distributed,  as  the 
circumstances  of  the  case  may  require." 

It  also  refers  in  terms  to  claims  not  due.  By  §  6245 
it  isi  provided  that  the  executor  or  administrator  is  re- 
quired at  stated  times  to  present  a  statement  of  claims  in 
which  he  shall  designate  "the  nature  of  each  claim,  when 
it  did  or  will  become  due,  and  whether  it  was  allowed  or 
rejected  by  him,"  and  a  special  provision  is  made  for  the 
payment  of  claims  not  due  when  the  administration  is 
ready  to  be  closed  (6338).  The  word  claim,  in  its  ordi- 
nary use,  has  a  broad  meaning,  and  has  been  construed 
as  synonymous  with  cause  of  action.  Northwestern  &  P. 
H.  Bank  v.  State,  18  Wash.  73  (50  Pac.  586)  ;  Minich  v. 
Troy,  83  IST.  Y.  514.  In  Gray  v.  Palmer,  9  Cal.  636,  it  is 
said: 

"The  word  claim  is  certainly  a  very  broad  term,  when 
used  in  certain  connections,  and  in  reference  to  certain 
matters.  liOrd  Coke  truly  says,  that  Hhe  word  demand  is 
the  largest  "word  known  to  the  law,  save,  only,  claim/  " 

It  is  also  a  primary  rule  of  statutory  construction  that 
all  of  the  parts  of  an  act  relating  to  the  same  subject  shall 
be  construed  together,  and  not  each  by  itself.  The  object 
and  general  intent  must  be  sought  for,  and  one  provision 
may  be  qualified  by  another,  though  it  does  not  profess  to 
have  that  effect.  And,  when  the  object  and  general  intent 
of  a  statute  is  ascertained,  general  words  may  be  restrained 
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to  it,  and  those  of  narrower  import  may  be  expanded  to 
effectuate  that  intent.  As  was  said  by  Mr.  Justice  Fieij> 
in  the  Eureka  Case,  4  Sawy.  302, 

"  Instances  without  number  exist  where  the  meaning  of 
words  in  a  statute  has  been  enlarged  or  restricted  and 
qualified  to  carry  out  the  intention  of  the  legislature.  The 
inquiry,  where  any  uncertainty  exists,  always  is  as  to  what 
the  legislature  intended,  and  when  that  .is  ascertained  it 
controls." 

It  is  unreasonable  to  suppose  that  the  legislature  would 
have  made  provision  for  the  payment  of  contingent  claims 
by  the  executor  or  administrator,  did  it  not  also  intend  to 
provide  that  such  claims  should  be  presented  for  payment. 
And  if  we  are  to  give  effect  to  all  these  provisions  of  the 
statute,  and  the  general  rules  of  statutory  construction 
applicable  thereto,  it  is  obvious  that  the  word  "claim" 
must  have  a  uniform  sense  throughout  the  statute  and  be 
held  to  include  every  species  of  liability  which  the  execu- 
tor or  administrator  can  be  called  on  to  pay,  or  to  provide 
for  the  payment  of,  out  of  the  general  fund  belonging  to 
the  estate.  It  is  equally  obvious  that  the  word  "due"  was 
not  used  in  the  sense  of  "mature,"  in  the  statute  prescrib- 
ing the  form  of  affidavit,  but  was  intended  to  apply  to  all 
claims,  whether  due,  to  become  due,  or  contingent.  The 
object  of  this  provision  is  to  secure  good  faith  in  their 
presentation,  and  is  satisfied  by  an  affidavit  stating  the 
facts  to  be  true  out  of  which  the  liability  is  claimed  to 
arise.  It  follows  from  this  that  the  claim  sued  on  in  this 
action  was  barred  prior  to  the  commencement  of  the  action, 
because  not  presented  to  the  executrix  and  executor  for 
allowance  or  rejection  within  the  year  limited  for  the  pres- 
entation of  claims. 

But  counsel  say,  "What  claim  could  the  receiver  pre- 
sent ?  He  had  no  claim  whatever  on  the  last  day  for  pre- 
senting claims.  But  suppose  he  had.  He  could  not  comply 
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with  one  essential  element  of  the  statute.  The  amatint 
could  not  be  stated  within  thousands  of  dollars.  It  could 
not  be  said  that  anything  was  justly  due  or  would  become 
due  at  any  particular  time,  or  at  all."  Answering  a  like 
objection  made  in  a  similar  case,  the  supreme  court  of 
California,  in  Verdier  v.  Roach,  96  Cal.  467  (31  Paa 
554),  say, 

"It  is  further  contended  for  appellants  that  they  had 
no  existing  claim  against  Blythe's  estate  which  could  have 
been  presented  during  the  period  of  ten  months  after  pub- 
lication of  notice  to  creditors,  since  Blythe's  liability  to 
indemnify  them  did  not  become  absolute  or  due  until  the 
contingency  happened,  two  years  after  that  period  had 
expired. 

"  It  is  true  that  their  claim  was  neither  absolute  nor  due 
during  that  period,  but  it  was,  nevertheless,  an  existing 
valuable  claim  against  the  estate  of  Blythe,  assignable,  de- 
visable, and  descendible  (Kenyon  v.  See,  94  N.  Y.  563), 
and  also  detrimental  to  Blythe's  estate.  It  consisted  of  a 
then  existing  obligation  arising  from  an  express  covenant 
of  the  decedent  to  indemnify  the  appellants  for  one  half 
of  all  damages  they  might  suffer  from  water,  etc.,  during 
the  term  of  the  lease.  It  was  substantially  a  covenant  of 
insurance. 

"Counsel  ask.  What  would  have  been  the  effect  of  an 
allowance  of  this  claim  by  the  administrator?  A  suf- 
ficient answer  to  this  is,  that  an  allowance  of  the  claim 
would  have  admitted  and  established  the  validity  of  the 
obligation,  and  would  have  entitled  it  %  be  filed  in  court 
and  ranked  among  the  acknowledged  debts  of  the  estate, 
to  be  paid  in  due  course  of  administration'  (Sec.  1497), 
^as  the  circumstances  of  the  estate  required.'  (Sec.  1647.) 
If  still  contingent  at  the  time  of  the  settlement  of  accounts, 
'the  amount  thereof,  or  such  part  of  the  same  as  the  holder 
would  be  entitled  to  if  the  claim  were  due,  established,  or 
absolute,  must  be  paid  into  the  court,  and  there  remain,  to 
be  paid  over  to  the  party  when  he  becomes  entitled  thereto.' 
(Sees.  164S,  1650,  1651.) 

"  It  is  assumed  by  counsel  for  appellants  that  before  the 
contingency  happens  the  obligation  is  not  a  debt;  and 
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hence  they  conclude  that  it  could  not  have  been  'ranked 
among  the  acknowledged  debts  of  the  estate.' 

"  Conceding,  for  the  sake  of  the  argiunent,  that  a  con- 
tingent claim  is  not  a  technical  legal  debt,  it  does  not 
follow  that  it  may  not  be  ranked  among  debts.  The  first 
two  examples  given  by  Mr.  Webster  of  authorized  uses  of 
the  verb  'to  rank'  are  as  follows:  Toets  were  ranked  in 
the  class  of  philosophers' ;  'Heresy  is  ranked  with  idolatry 
and  witchcraft.'  The  first  does  not  necessarily  mean  nor 
imply  that  poets  are  philosophers;  nor  the  second  that 
heresy  is  idolatry  or  witchcraft.  Nor  does  the  require- 
ment that  an  allowed  claim  shall  be  ranked  among  debts 
exclude  from  the  ranks  all  claims  which  may  not  properly 
be  termed  legal  debts.  The  statute  plainly  requires  con- 
tingent claims  to  be  presented  for  allowance;  and  that  all 
allowed  claims  shall  be  filed  in  court  and  ranked  among 
the  acknowUniged  (allowed)  debts,  whether  all  such  al- 
lowed claims  are  technical  debts  or  not." 

The  counterpart  of  the  sections  found  in  the  California 
Code,  cited  by  the  court  in  the  forgoing  extract  are  found 
in  our  own  Code.  See,  in  addition  to  those  above  cited, 
§6231. 

It  is  said  that  this  court,  in  Nei^  v.  Farquharson,  9 
Wash.  517  (37  Pac.  697),  held  a  contrary  doctrine.  It 
is  true  it  was  said  in  that  case  that  it  is  questionable 
whether  a  claim  of  this  character  was  within  the  meaning^ 
of  the  statute  requiring  claims  to  be  presented  to  the  ex- 
ecutor or  administrator  on  pain  of  being  barred  if  not  so 
presented ;  but  that  point  was  not  necessary  to  a  decision 
of  the  case,  and  the  decision  seems  to  have  been  put  upon 
an  entirely  different  ground,  viz.,  that  the  question  could 
not  be  raised  for  the  first  time  in  this  court.  The  principle^ 
too,  appears  not  to  be  in  accord  with  some  of  the  earlier 
decisions  of  this  court  Scammon  v.  Ward,  1  Wash.  179 
(23  Pac.  439)  ;  Reed  v.  Miller,  1  Wash.  426  (25  Pac. 
334)  ;  Casey  v.  Ault,  4  Wash.  167  (29  Pac.  1048).  But, 
however  this  may  be,  the  case  will  be  overruled  in  so  far  as 
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the  point  urged  conflicts  with  the  conclusion  reached  in 
the  present  case.  The  judgment  of  the  lower  court  is  re- 
versed and  remanded,  with  instructions  to  dismiss  the 
action. 

GoKDON,  C.  J.,  and  Dunbab  and  Reavis,  JJ.,  concur. 
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Stetson-Post    Mill    Company    et   al..   Appellants,   v.       2ilii9 
Annie  M.  Bbown  et  al,.  Respondents.  i  21  m\ 

|00    2761 
mechanics'    liens — ^BUILDING    ON    LEASED    PREMISES — ^WHEN    LESSEE 
AGENT  OF  OWNER. 

Where  a  lessee  of  lands  is  accorded  the  privilege  of  erecting  a 
building  thereon,  which  shall  become  the  property  of  the  lessor 
on  the  termination  of  the  tenancy,  but  the  privilege  is  wholly 
optional  with  the  lessee,  and  no  enforceable  contract  exists  whereby 
he  is  required  to  build,  the  fee  cannot  be  subjected  to  mechanics' 
liens  incurred  by  the  lessee,  as  the  lessee  can  in  no  sense  be  held 
to  be  the  agent  of  the  owner,  under  the  statutory  provision  (Bal. 
Code,  §  5900)  that  every  person  performing  labor  upon,  or  fur- 
nishing material  to  be  used  in,  the  construction  of  buildings  has 
a  lien  thereon,  whether  performed  or  furnished  at  the  instance  of 
the  owner  of  the  property  or  his  agent;  and  that  any  person 
having  charge  of  the  construction,  alteration  or  repair  of  any 
property  subject  to  lien  shall  be  held  to  be  the  agent  of  the  owner 
for  the  purpose  of  the  establishment  of  the  liens.  {Kremer  v, 
Walton,  11  Wash.  120  and  16  Wash.  139,  distinguished.) 

SAME STATUTES — REPEAL. 

Laws  1893,  ch.  24,  p.  32  (Bal.  Code,  §S  5900-5918),  being  a  com- 
plete act  upon  the  subject  of  liens  of  mechanics  and  material  men, 
and  providing  in  §  2  that  if  the  person  causing  the  construction, 
alteration  or  repair  of  any  building  own  less  than  a  fee  simple 
in  such  land,  then  only  his  interest  therein  is  subject  to  the  lien, 
and  the  repealing  clause  being  to  the  effect  that  all  acts  or  parts 
of  acts  in  conflict  with  its  provisions  are  thereby  repealed,  it 
must  be  construed  that  the  act  of  1893  works  a  repeal  of  Oen. 
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Stat.  9  1671,  which  provides  that  should  the  owner  of  any  land 
desire  to  prevent  the  lien  from  attaching,  he  may  do  so  by 
giving  notice  in  writing,  posted  in  some  conspicuous  place  upon 
said  land  or  improvement,  to  the  effect  that  he  will  not  be  respon- 
sible for  said  improvement. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Fbank  T.  Keid,  Judge.    Affirmed. 

John  E.  Humphries,  William  E.  Humphrey,  Harrison 
BostwicJc,  P.  G,  Ellsworth  and  Charles  E.  Shepard,  for 
appellants. 

Preston,  Carr  &  Oilman  and  Bausman,  Kelleher  dk 
EwfOry,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  by  the  appellants,  Stet- 
son-Post Mill  Company  et  al,,  against  Annie  M.  Browii 
et  al.,  respondents,  to  recover  judgment  for  materials  fur- 
nished for  the  erection  of  a  building,  and  ako  to  foreclose 
mechanics'  liens  upon  the  building  and  realty. 

On  February  23,  1898,  Amos  Brown  and  his  wife, 
Annie  M.  Brown,  and  James  D.  Lowman  and  his  wife, 
Mary  K.  Lowman,  were  the  owners  of  a  certain  lot  situ- 
ated in  Seattle,  and  on  that  day  they  leased  the  same  to  Ida 
M.  Cort.  The  lessee  mortgaged  the  leasehold  interest, 
together  with  any  building  which  she  should  erect  under 
the  terms  of  the  lease,  to  respondent  Parsons,  to  secure  the 
payment  of  money  loaned  her  by  him,  which  money  was 
used  toward  paying  the  cost  of  the  building.  Thereafter 
the  lessee  commenced  the  erection  on  the  premises  of  a 
brick  building,  which  was  designed  to  be  three  stories  in 
height,  but  after  the  erection  of  the  first  story,  a  temporary 
roof  was  put  over  the  basement  or  first  story,  and  no  fur- 
ther building  was  done.  The  lessee  let  a  contract  to  one 
Jones  to  construct  the  building  aforesaid,  under  the  terms 
of  which  the  lessee  was  to  pay  Jones  in  installments  as  the 
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work  progressed.  The  contractor,  Jones,  bought  lumber 
from  the  appellant  Stetson-Poet  Mill  Company  for  use, 
and  which  was  used,  in  the  building,  which  lumber  has  not 
been  paid  for.  The  Seattle  Gas  &  Electric  Light  Company 
furnished  certain  pipe  fittings  and  light  fixtures  in  the 
building,  which  have  not  been  paid  for.  The  intervenor 
McDougall  performed  certain  labor  in  plasterhig  the  base- 
ment of  the  building,  which  has  not  been  paid  for.  This 
labor  was  performed  under  contract  with  the  lessee.  The 
interveners  Brown  and  Westover,  also  under  contract  with 
the  lessee,  did  the  plumbing  for  the  basement  of  the  build- 
ing, a  part  of  which  has  not  been  paid  for.  The  intervenor 
Viele,  also  tmder  contract  with  the  lessee,  performed  cer- 
tain labor  in  painting,  a  portion  of  which  only  has  been 
paid  for.  Intervenor  Richards,  under  contract  with  the 
lessee,  furnished  certain  materials  and  performed  labor  in 
placing  the  temporary  roof  on  the  building,  a  part  of  which 
only  has  been  paid  for.  These  several  parties  filed  lien 
notices,  and  the  Stetson-Post  Mill  Company  commenced 
this  action  against  the  respondents  for  foreclosure  of  its 
lien,  the  several  other  claimants  intervening  to  enforce 
their  lien  claims. 

The  right  of  the  several  lien  claimants  to  enforce  their 
liens  against  the  interest  of  the  lessee  in  the  premises  is 
not  disputed  by  the  respondents,  and  they  were  awarded 
that  right  by  the  judgment  of  the  court  The  lien  claim- 
ants, however,  sought  to  impress  their  liens  upon  the  fee ; 
and  it  is  also  contended  by  them  that  their  liens  are  prior 
to  the  lien  of  the  mortgage  in  favor  of  Parsons.  The  court 
adjudged  the  lien  of  the  mortgage  a  prior  and  superior 
lien- 
It  has  been  the  uniform  holding  of  this  court,  as  indi- 
cated by  the  decisions  in  Iliff  v.  Forssell,  7  Wash.  225  (34 
Pac.  928)  ;  8t.  Paul  &  Tacoma  Lumber  Co,  v.  Bolton^  5 
Wash.  763  (32  Pac.  787)  ;  Mentzer  v.  Peters,  6  Wash.  540 
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(33  Pac.  1078) ;  Z.  G.  Miles  Co.  v.  Gordon,  8  Wash.  442 
(36  Pac.  265),  and  Masow  v.  Fife,  10  Wash.  528  (39  Pac. 
140),  that  only  the  leasehold  interest  was  subject  to  a  lien 
for  material  furnished  or  labor  performed.  In  fact,  §2 
of  chapter  24,  of  the  Laws  of  1893  (p.  32),  especially  pro- 
vides "that  if  such  person  [referring  to  the  builder]  own 
less  than  a  fee  simple  in  such  land,  then  only  his  interest 
therein  is  subject  to  the  lien.^'  The  contention  in  this  case 
arises  over  the  construction  of  the  statute  (Bal.  Code, 
§  5900)  which  provides  that  every  person  performing 
labor  upon  or  furnishing  material  to  be  used  in  the  con- 
struction of  buildings,  etc.,  has  a  lien  upon  the  same  for 
the  labor  performed  or  materials  furnished  by  each  respect- 
ively, whether  performed  or  furnished  at  the  instance  of 
the  owner  of  the  property  subject  to  the  lien,  or  his  agent ; 
and  provides,  further,  that  every  contractor,  sub-contrac- 
tor, architect,  builder,  or  person  having  charge  of  the  con- 
struction, alteration,  or  repair  of  any  property  subject  to 
the  lien  as  aforesaid,  shall  be  held  to  be  the  agent  of  the 
owner  for  the  purpose  of  the  establishment  of  the  lien 
created.  It  is  contended  that  the  lessee  in  the  case  at  bar 
was  the  agent  of  the  owner  for  the  construction  of  this 
building,  and  it  is  insisted  that  the  case  falls  within  the 
rule  announced  by  this  court  in  Kremer  v.  Walton,  re- 
ported in  11  Wash.  120  (39  Pac.  374,  48  Am.  St.  Rep. 
870),  and  afterwards,  upon  rehearing,  in  16  Wash.  139 
(47  Pac.  238).  In  the  first  opinion  rendered  in  that  case 
it  was  held  that,  where  a  building  had  been  erected  and 
paid  for  by  a  lessee  under  an  agreement  that  the  lessor 
would  repay  the  cost  thereof  by  allowing  the  retention  of 
rents  by  the  lessee,  the  interest  of  the  owner,  as  well  as 
that  of  the  lessee,  was  subject  to  lien  for  work  and  material 
furnished  for  the  building.  We  think  that  case  can  easily 
and  logically  be  distinguished  from  the  one  at  bar.  That 
decision  was  rendered  upon  a  contract  between  the  lessee 
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and  lessor,  which  was  introduced  in  evidence,  or,  rather, 
a  letter,  which  contained  the  terms  of  the  contract  There 
it  was  stipulated  that  the  building  which  was  to  be  erected 
by  the  lessee  should  be  constructed  under  the  supervision, 
and  subject  to  the  approval,  of  the  lessor.  The  building 
was  especially  and  minutely  described,  and  its  value  fixed, 
and  it  was  specified  that  the  building  was  to  be  paid  for 
by  the  lessee  by  applying  the  rental  against  the  cost  of  the 
same.  It  was  upon  these  conditions  of  the  contract  that 
that  decision  was  rendered,  and  the  court  stated  that  if  it 
had  appeared  that  the  building  was  to  be  erected  by  the 
lessee  himself,  his  interest  as  such  lessee  would  be  all  that 
could  be  subjected  to  the  liens  for  work  and  materials  fur- 
nished for  said  building;  citing  Z.  C.  Miles  Co.  v.  Gordon, 
supra. 

"On  the  other  hand,"  said  the  court,  "if,  by  the  terms 
of  the  lease,  the  building  was  to  be  erected  and  paid  for 
by  the  lessor,  he  would  be  the  one  who  was  erecting,  even 
although  the  lessee  was  to  have  the  direction  and  control 
of  the  erection.  In  our  opinion,  the  terms  and  conditions 
of  the  lease  were  such  that  it  must  be  held  that  the  building 
was  to  be  erected  by  the  lessor." 

It  will  be  observed  that  the  expression  in  the  opinion, 
"even  although  the  lessee  was  to  have  the  direction  and 
control  of  the  erection,"  was  purely  obiter  dictum,  for, 
under  the  terms  of  the  contract  in  that  case,  it  was  spe- 
cially provided  that  the  building  was  to  be  erected  under 
the  supervision,  and  subject  to  the  approval,  of  the  lessor. 
The  court  found  that  the  contract  of  lease  included  an 
agreement  between  the  lessor  and  lessee  that  the  latter 
should  erect  for  the  former  the  building  in  question ;  that 
for  that  reason  the  interest  of  the  lessor,  as  well  as  that  of 
the  lessee,  was  subject  to  the  liens  growing  out  of  its  erec- 
tion ;  citing  in  support  of  its  conclusion  Otis  v.  Dodd,  90 
N.  T.  336.  That  case  is  distinguished  by  the  New  York 
court  of  appeals  in  Cornell  v.  Barney,  94  N.  Y.  394,  where 
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it  was  held  that,  under  a  contract  with  the  lessee  for  a 
building  in  process  of  construction  by  the  latter,  in  pursu- 
ance of  provisions  in  his  lease  by  which  he  covenanted  to 
erect  a  building  on  the  demised  premises  of  at  least  a 
specified  value,  and  the  lessor  covenanted  to  loan  a  speci- 
fied sum  as  the  building  advanced,  to  be  secured  by  mort- 
gage on  the  lessee's  interest,  in  the  absence  of  evidence 
that  the  lessor  had  some  connection  with  the  above  con- 
tract, plaintiff  was  not  entitled  to  have  or  enforce  a  lien 
against  the  interest  of  the  lessor  in  the  land  or  buildings 
but  only  against  that  of  the  lessee.  Section  1  of  the  lien 
act  applicable  to  the  city  of  New  York  (Chapter  379  of 
the  Laws  of  1875)  was  substantially  the  lien  law  of  this 
state,  which  we  are  called  upon  to  construe.  The  law 
which  was  construed  by  the  New  York  court  in  the  Otis 
V.  Dodd  case  provided  for  a  lien  where  a  building  was 
erected  upon  land  with  the  consent  of  the  owner,  and  the 
court  held  that  it  was  a  widely  different  statute  from  the 
one  then  in  existence,  which  was  passed  in  1875  and  is  the 
one  to  which  we  have  just  referred. 

When  the  case  of  Kremer  v,  Walton  was  again  before 
the  court  in  1896,  the  former  ruling  was  upheld,  and  it 
was  announced  that  the  owner  of  the  land  may  be  charged 
with  mechanics'  liens,  through  the  construction  of  a  build- 
ing thereon  by  a  lessee,  when  the  contract  between  landlord 
and  tenant,  while,  in  effect,  a  lease,  at  the  same  time  was 
equivalent  to  a  building  contract  authorizing  the  lessee 
to  proceed  with  the  construction  as  the  agent  of  the  owner. 
This  decision  was  also  based  upon  the  letter,  which  was 
presumed  to  embrace  the  substance  of  the  contract,  to- 
gether with  some  other  evidence,  which  plainly  showed 
that  the  lessor  was  acting,  not  only  with  the  consent,  but 
under  the  direction,  of  the  lessee.  An  entirely  different 
state  of  affairs  is  shown  by  the  lease  in  this  case.  The 
lease  commences  with  the  statement  that  "the  lessors,  in 
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consideration  of  the  rents  herein  reserved  and  the  cove- 
nants on  the  part  of  the  lessee  hereinafter  contained,  have 
demised  and  let,"  etc.  It  will  be  found  that  there  are  no 
covenants  on  the  part  of  the  lessee  to  erect  a  building.  The 
lease  provides  a  certain  rent,  whicjh  evidently  did  not 
take  into  consideration  the  value  of  any  building  for  the 
erection  of  which  permission  was  given.  The  terms  of  the 
lease  were  that  rental  was  to  be  paid  as  follows :  $200  per 
month  for  each  and  every  month  of  the  first  two  years  of 
the  term,  $250  per  month  for  each  and  every  month  of  the 
third  year  of  the  term,  $275  per  month  for  each  and  every 
month  of  the  fourth  year  of  the  term,  and  $300  per  month 
for  each  and  every  month  of  the  fifth  year  of  the  term; 
$600  having  been  paid  in  advance.  The  permission  to 
build  is  couched  in  the  following  language : 

"And  the  lessors  do  further  grant  to  the  lessee  the  privi- 
lege to  build  on  the  premises  described  a  brick  building, 
the  same  to  conform  in  kind  and  quality  of  material  and 
dimensions  of  walls  and  construction  of  partitions  to  the 
ordinance  of  the  city  of  Seattle  known  as  the  building 
ordinance." 

There  is  a  further  provision  that  at  the  expiration,  or 
sooner,  if  the  lease  is  terminated  for  any  cause,  the  lessee 
will  quit  the  premises  and  yield  and  surrender  possession 
thereof  to  the  lessors;  and,  if  anj  buildings  are  erected 
upon  the  same,  they  shall  remain  a  part  of  the  realty  and 
the  property  of  the  lessors,  without  payment  or  contribu- 
tion. It  is  true  that  no  sensible  or  right  distinction  can  be 
drawn  between  a  case  where  the  lessor  agrees  to  pay  in 
cash  for  a  building  which  is  contracted  to  be  erected  upon 
the  leased  premises  and  one  where  the  building  is  to  be 
paid  for  either  wholly  in  rent  or  by  a  diminution  of  the 
actual  rental  value.  In  either  case  the  value  of  the  build- 
ing enters  into  the  consideration  of  the  lease  and  is  an 
element  of  value  which  is  considered.     But  that  state  of 
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facts  does  not  exist  in  this  lease.  There  is  no  particular 
building  contracted  for  here.  The  lessee  does  not  contract 
to  erect  a  building  of  any  kind.  Her  lease  is  perfect  and 
enforceable  up  to  the  end  of  the  time  for  which  the  lease  is 
given,  whether  she  erects  a  building  or  hot  There  is  no 
basis  in  this  lease  for  an  action  against  her  by  the  lessors 
either  to  shorten  or  annul  her  lease  for  not  building,  to 
compel  her  to  build,  or  to  obtain  damages  for  her  failure 
to  build.  She  has  in  no  way  made  herself  responsible  for 
a  building,  and,  even  if  the  lease  could  be  construed  into  a 
responsibility,  the  absence  of  specifications  would  render 
it  a  nullity.  Under  the  terms  of  this  lease,  if  it  should  be 
held  that  she  was  obligated  to  build  at  all,  a  building 
costing  $100  would  meet  the  requirements  of  the  lease  as 
well  as  a  building  which  would  cost  $100,000.  So  that  it 
must  be  held  that  the  value  of  the  building  was  in  no  sense 
an  element  which  was  taken  into  consideration  in  fixing 
the  rental  value. 

A  very  ingenious  argument  is  offered  by  the  appellants 
in  their  reply  brief  to  the  effect  that  courts  must  take  into 
consideration  the  ordinary  business  sense  of  people  who  are 
entering  into  contracts,  and  that  between  the  lines  of  this 
contract  it  can  be  read  that  the  erection  of  the  building 
and  the  use  to  be  made  of  it  was  the  real  inducement  to 
one  party,  and  probably  to  both,  and  that  such  erection 
was  intended  when  the  lease  was  made,  although  it  was 
stated  as  a  mere  privilege  and  not  as  a  covenant.  It  would 
be  dangerous  for  courts  in  construing  contracts  to  ignore 
the  plain  wording  of  the  contract  and  speculate,  by  the  aid 
of  whatever  business  knowledge  the  court  might  possess, 
in  relation  to  the  supposed  actual  meaning  of  the  parties, 
which  they  had  not  seen  fit  to  express.  If  there  are  any 
hardships  which  are  liable  to  be  worked  upon  furnishers 
of  material  or  labor  through  the  enforcement  of  the  law 
as  it  now  exists,  "it  is  better,"  in  the  language  of  the 
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appellate  court  of  New  York  in  the  case  of  Cornell  v. 
Barney,  to  which  we  have  above  referred,  "to  leave  any 
amelioration  or  improvement  of  the  law  which  may  be 
needed  to  the  legislature,  than  by  a  forced  and  unnatural 
construction  of  the  language  used  in  this  act  to  seek  for  a 
legislative  purpose  not  apparently  expressed."  The  same 
rule  should  apply  to  the  construction  of  contracts. 

It  is  contended  that  the  case  of  Z.  C.  Miles  Co.  v.  Cor- 
don, supra,  is  not  in  point,  but  we  think  it  is.  It  is  true 
that  in  that  case  the  lien  was  sought  to  be  enforced  for 
improvements  made  upon  property  which  was  already  in 
existence,  but  the  principle  would  be  identically  the  same, 
whether  a  newly  erected  building  were  to  pass  into  the 
possession  and  ownership  of  the  lessor  or  an  old  building, 
the  value  of  which  had  been  enhanced  by  improvements 
during  the  lease.  It  is  insisted,  in  addition,  by  the  appel- 
lants that  the  respondents  in  this  case  could  escape  liability 
in  any  event  only  by  complying  with  the  provisions  of 
§  1671,  1  Hill's  Code,  which  provides  that  "should  the 
owner  or  owners  of  any  land  desire  to  prevent  the  lien 
from  attaching  .  .  .  he  or  they  may  do  so  by  giving 
a  notice  in  writing,  posted  in  some  conspicuous  place  upon 
said  land  or  improvement,  to  the  effect  that  he  or  they 
will  not  be  responsible  for  said  improvement,"  etc.  We 
think  that  it  was  the  legislative  intention  to  repeal  this 
statute  by  the  act  of  1893  (ch.  24,  p.  32),  creating  and 
providing  for  the  enforcement  of  liens  for  labor  and  ma- 
terial. In  §  2  of  this  act  is  a  proviso  that,  if  such  person 
own  less  than  a  fee  simple  in  such  land,  then  only  his 
interest  therein  is  subject  to  the  lien.  The  act  seems  to  be 
complete  in  itself,  and  the  repealing  clause  is  to  the  effect 
that  all  acts  or  parts  of  acts  in  conflict  with  the  provisions 
of  the  act  are  thereby  repealed.  The  provision  in  relation 
to  the  notice,  it  seems  to  us,  is  in  conflict  with  the  express 
provision  in  this  act  that,  if  such  person  own  less  than  a 
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fee  simple  in  such  land,  then  only  his  interest  therein  is 
subject  to  the  lien.  In  any  event,  this  act  has  in  many 
cases  been  construed  by  this  court  against  the  contention 
of  the  appellants. 

The  further  contention  that  the  liens  in  this  case  were 
superior  to  the  mortgage  of  Parsons  was  decided  by  this 
court  adversely  to  the  appellants'  contention  in  Home  Sav- 
ings &  Loan  Association  v.  Burton,  20  Wash.  688  (56 
Pac.  940). 

ISo  error  having  been  committed  by  the  court  in  any 
respect,  the  judgment  will  be  affirmed. 

GoBDON,  C.  J.,  and  Fulleeton  and  Reavis,  JJ.^ 
concur. 


[No.  M66.    Decided  December  4,  1899.] 

The  State  of  Washington  on  the  Relation  of  Irvine 
Baruch  v.  William  HicKikLA^N  Moore,  Judge  of  the 
Superior  Court  of  King  County. 

WRIT  OF  ASSISTANCE — WRIGHTS  OF  RBCEIVEB. 

The  fact  that  a  party  applying  for  a  writ  of  assistance  does  so 
In  his  capacity  as  a  receiver  would  not  entitle  him  to  the  writ,  if 
any  other  citizen,  under  the  same  circumstances,  could  not  legally^ 
obtain  it. 

Original  Application  for  Prohibition. 

Preston,  Carr  &  Gilman,  for  relator. 

S,  M.  Shipley  and  J,  C.  Whitlock,  for  respondent. 

Per  Curiam. — ^We  are  unable  to  distinguish  this  case 
from  the  case  of  State  ex  rel,  Hartman  v.  Superior  Court 
of  Thursto7i  County,  decided  October  3,  1899  {ante,  p. 
469).     It  makes  no  difference  in  principle  that  the  party 
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seeking  the  writ  of  assistance  in  this  case  was  a  receiver. 
A  receiver  cannot  litigate  the  independent  rights  of  indi- 
viduals under  other  or  diflferent  provisions  of  the  law  from 
those  invoked  by  any  other  citizen. 
The  writ  will  issue  as  prayed  for. 


[No.  MM.     Decided  December  i,  IBM.] 

The  State  of  Washington,  on  the  Relation  of  Washing- 
ton Dredging  and  Improvement  Company,  v.  William 
Hickman  Moobe,  Judge  of  the  Superior  Court  of  King 
County, 

MANDAMUS — WHEN  ISSUES — ^BEMEDT  BT  APPEAL. 

The  action  of  the  superior  court  In  dismissing  an  appeal  from 
the  board  of  state  land  commissioners,  although  made  more  than 
ninety  days  after  the  submission  of  the  question  to  the  court  for 
decision,  contrar>'  to  the  provisions  of  Bal.  Code,  9  4675,  is  review- 
able on  appeal,  and  therefore  mandamus  will  not  lie  to  compel  the 
court  to  redocket  the  cause  with  a  view  to  a  retrial  in  said  court. 

Original  Application  for  Mandamus. 
J.  F.  Hale,  for  relator. 

McCutcheon  &  Oilliam  and  Alfred  Battle,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — On  the  3d  day  of  May,  1898,  the  respond- 
ent filed  a  motion  in  the  superior  court  of  King  oounly 
dismissing  the  appeal  of  appellant  in  an  action  brought 
into  said  superior  court  on  appeal  from  the  board  of  state 
land  Commissioners,  state  of  Washington,  entitled  "The 
Washington  Dredging  and  Improvement  Company,  appel- 
lant, V.  George  Kinnear  et  aL,  respondents.^'     Afterwards, 
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to-wit,  on  the  14th  day  of  May,  1898,  said  motion  was 
argued  and  submitted  to  Judge  Moore,  who  took  the  same 
under  advisement  and  held  the  said  matter  until  the  20th 
day  of  August,  1898,  when  said  motion  was  granted ;  and 
afterwards,  to-wit,  on  the  5th  day  of  October,  1898,  said 
order  and  decree  of  dismissal  was  filed  in  the  office  of  the 
clerk  of  the  superior  court  of  King  county,  Washington. 
More  than  ninely  days  having  elapsed  from  the  submission 
of  the  question  to  its  decision  by  the  court,  it  is  contended 
that  the  court  lost  jurisdiction  to  determine  the  same. 

A  motion  was  subsequently  made  by  the  appellant  to 
redocket  the  said  cause  and  place  the  same  upon  the  trial 
calendar,  which  order  was  denied  by  the  court;  and  the 
relator  therefore  prays  that  a  writ  of  mandamus  issue  from 
this  court,  directing  and  commanding  the  court  bdow  to 
redocket  the  above  entitled  cause,  and  to  replace  the  same 
upon  the  trial  calendar  of  said  court.  Relator  also  affirms 
that  he  has  no  plain,  speedy,  and  adequate  remedy  at  law. 

The  records  of  this  court  show  that  the  appeal  was  taken, 
or  attempted  to  be  taken,  from  the  judgment  of  the  court 
dismissing  the  appeal  above  referred  to,  which  appeal  was, 
on  the  motion  of  the  respondents,  dismissed  by  this  court 
for  the  reason  that  the  law  in  relation  to  taking  appeals 
from  the  superior  court  to  the  appellate  court  had  not  been 
complied  with. 

It  is  contended  by  the  appellant  that,  the  court  having 
acted  without  jurisdiction  in  rendering  the  judgment  com- 
plained of,  an  appeal  would  not  lie,  and  that  therefore  his 
only  remedy  would  be  by  mandamus.  That  the  appeal 
would  lie,  even  conceding  that  the  court  acted  without 
jurisdiction,  see  Sheppard  v.  Ouisler,  10  Wash.  41  (38 
Pac.  757),  and  Stewart  v.  Lohr,  1  Wash.  341  (25  Pac. 
457,  22  Am.  St  Rep.  150). 

The  order  of  the  court,  then,  being  appealable,  under 
the  decisions  of  this  court  in  State  ex  rel.  Light  Co.  v. 
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Superior  Court,  20  Wash.  502  (55  Pac.  933),  and  State 
ex  rel.  Vincent  v.  Superior  Court/  filed  November  15, 
1899,  ante,  p.  571,  the  action  for  mandamus  will  not  lie, 
whether  the  court  was  acting  with  or  without  jurisdiction. 
Of  course,  the  fact  that  the  appeal  is  not  available  to  the 
relator  now  cannot  be  taken  into  consideration,  as  it  was 
through  his  fault  that  the  appeal  to  which  he  was  origin- 
ally entitled  failed.  This  renders  unnecessary  a  discus- 
sion of  the  merits  of  the  controversy. 
The  writ  will  be  denied. 

GoBDON,   C.   J.,   and  Fxtllbbton   and  Beavis,   JJ., 
concur. 


[No.  8296.  ^Dedded  Decembtf  6,  1899.] 

The  State  of  Washington  on  the  Relation  of  Hibbard, 
Spencer,  Bartlett  &  Co.  v.  Supebiob  Coxjbt  of  Islaih) 
County  and  Kichabd  Delanty. 

PBOHISmON,  WRIT  OF — ^WHSX  ISSUES — BEMEDT  BT  APPEAL. 

Since  the  action  of  the  superior  court  in  granting  a  motion  for 
a  new  trial  is  appealable,  although  done  without  Jurisdiction,  pro- 
hibition will  nol  issue  to  restrain  the  court  from  proceeding  with 
a  re-trial. 

ICAITDAMUS — WHEN  ISSUES — ^BEMEDT  BY  APPEAL. 

Mandamus  will  not  lie  to  compel  the  superior  court  to  con- 
firm the  sale  of  lands  sold  on  execution,  inasmuch  as.  its  order 
refusing  a  confirmation  is  appealable. 

Original   Application   for   Prohibition   and   Mandamus. 

W.  F,  Hays,  for  relator. 

A.  R.  Coleman  and  Trumbull  &  Trumbull,  for  respond- 
ents. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — This  was  an  original  application  in  this 
court  for  a  writ  of  prohibition  restraining  the  superior 
court  of  Island  county  and  the  judge  thereof  from  taking 
any  steps  looking  to  the  retrial  of  the  cause  wherein  the 
relator  here  is  plaintiff  and  one  Richard  Delanty  defend- 
ant; and  for  a  writ  of  mandate  requiring  the  said  court 
and  judge  to  enter  an  order  confirming  the  sale  of  certain 
lands  sold  upon  execution  based  upon  a  judgment  in  said 
action.  Relator  contends  that  he  is  entitled  to  the  writ  of 
prohibition,  because  he  asserts  that  in  granting  a  motion 
for  a  new  trial  in  the  action  the  superior  court  acted  with- 
out jurisdiction.  Assuming  this  to  be  true,  nevertheless 
an  appeal  would  lie  from  such  an  prder.  Sheppard  v. 
Ouisler,  10  Wash.  41  (38  Pac  759)  ;  Stewart  v.  Lohr,  1 
Wash.  341  (25  Pac.  457,  22  Am.  St.  Rep.  150).  And  in 
State  ex  rel.  Townsend  Oas  and  Electric  Light  Co.  v. 
Superior  Court  of  Jefferson  County,  20  Wash.  502  (55 
Pac.  933),  we  held  that,  to  authorize  the  writ  of  prohi- 
bition, it  was  not  enough  that  the  court  was  acting  without 
or  in  excess  of  its  jurisdiction  in  a  particular  case,  but  it 
should  also  be  made  to  appear  that  no  appeal  would  lie. 
That  case  has  recently  been  reaffirmed  in  State  ex  rel. 
Vincent  v.  Benson,  Judge,  decided  November  15,  1899, 
ante,  p.  571,  and  still  more  recently  in  State' ex  rel.  Wash- 
ington Dredging  and  Improvement  Co.  v.  Moore,  Judge, 
decided  December  5,  1899,  ante,  p.  629. 

The  application  for  the  writ  of  mandate  must  also  be 
denied,  as  an  appeal  lies  from  an  order  refusing  to  con- 
firm a  sale.  Krutz  v.  Batts,  18  Wash.  460  (51  Pac. 
1054). 

Denied. 

DuNBAB^  FuLLEETON  and  Reavis,  JJ.,  concur. 
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[No.  3341.     Decided  December  6»  1899.] 

A.  J.  Eendeb.  Respondent,  v.  Geoboe  W.  Rinkee,  De-     21  essi 

^  821    637| 

fendant,  E.  J.  Voss^  Appellant. 

ATTACHMENT — MOTION  TO  DTSCHABOE — ^BURDEN  OF  PBOOF. 

Where  a  motion  to  discharge  an  attachment  is  presented,  sup- 
ported hy  affidavits  challenging  the  existence  of  the  grounds  upon 
which  the  attachment  has  issued,  it  becomes  the  duty  of  the 
plaintiff  to  establish  one  or  more  of  such  grounds  by  a  fair  pre- 
ponderance of  the  evidence  at  the  hearing. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Richardson,  Judge.     Reversed. 

Crow  &  Williams,  for  appellant. 
Nash  &  Nash,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — Respondent  in  this  action,  plaintiff  in 
the  lower  court,  sued  one  G.  W.  Rinker  and  appellant, 
E.  J.  Voss,  to  recover  on  two  causes  of  action  for  goods 
alleged  to  have  been  sold  and  delivered  to  defendants  be- 
tween February  1  and  March  7,  1899;  the  first  cause  of 
action  being  for  goods  sold  by  the  plaintiff,  and  the  second 
for  goods  sold  by  the  firm  of  King  &  Schneider,  whose 
account  had  been  assigned  to  the  plaintiff  prior  to  the 
commencement  of  the  action.  Upon  affidavit  of  plaintiff 
an  attachment  was  issued,  and  levied  upon  certain  personal 
property.  Thereafter  the  appellant  appeared  in  the  action 
and  moved  to  discharge  the  attachment  for  the  reason  that 
the  same  was  improperly  and  improvidently  issued.  The 
motion  to  discharge  the  attachment  was  heard  upon  affi- 
davits and  denied,  and  the  present  appeal  is  from  that 
order. 

The  grounds  of  attachment,  as  set  forth  in  the  affidavit, 
are: 
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"  First — ^Defendants  have  assigned,  secreted  and  are 
about  to  assign,  secrete  and  dispose  of  their  property  with 
intent  to  delay  and  defraud  their  creditors.  Second — 
that  said  defendants  are  about  to  convert  their  property  or 
a  portion  thereof  into  money  for  the  purpose  of  placing  it 
beyond  the  reach  of  their  creditors.  Third — That  the  de- 
fendants have  been  guilty  of  a  fraud  in  contracting  the 
debt  sued  on  herein  and  for  which  this  action  is  brought" 

Neither  the  complaint  in  the  action,  nor  the  affidavit  for 
the  attachment,  contains  any  allegation  of  partnership 
existing  between  the  defendants.  The  affidavits  offered 
in  support  of  appellant's  motion  to  discharge  set  forth 
that  he  was  not  a  partner  in  the  business,  or  indebted  to 
the  plaintiff  in  any  sum  whatever,  and  that  he  had  not 
been  guilty  of  any  of  the  acts  which  are  set  forth  in  plain- 
tiff's affidavit  as  grounds  for  the  attachment.  The  sole 
effort  of  the  plaintiff  at  the  hearing  of  the  motion  to  dis- 
charge seems  to  have  been  directed  to  showing  that  the 
appellant  was  a  partner  of  Binker  at  the  time  when  the 
indebtedness  was  incurred.  It  appears  also  from  the 
record  that  that  is  the  sole  issue  in  the  main  action;  and 
because  there  has  been  a  verdict  in  the  main  action,  which 
verdict  was  set  aside  by  the  court  and  an  appeal  there- 
from taken  to  this  court  and  the  order  affirmed,  we  deem 
it  inadvisable  to  enter  upon  a  discussion  of  the  evidence 
bearing  upon  the  question  of  appellant's  liability.  Nor 
is  it  necessary  for  a  determination  of  the  present  appeal 
that  we  should  do  so,  because,  conceding  for  the  purposes 
of  this  appeal  that  the  affidavits  used  at  the  hearing  upon 
the  motion  to  discharge  established  appellant's  liability  for 
the  indebtedness,  they  certainly  failed  to  establish  any  of 
the  grounds  for  attachment  set  forth  in  the  affidavit  upon 
which  the  writ  issued.  There  is  absolutely  no  proof  upon 
which  the  court  would  be  warranted  in  finding  either  that 
appellant  had  made,  or  was  about  to  make,  any  fraudulent 
disposition  of  his  property,  or  was  guilty  of  any  of  the 
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acts  which  were  alleged  as  constitiating  the  grounds  for  the 
attachment.  The  remedy  of  attachment  is,  in  its  nature, 
harsh.  The  right  to  employ  it  as  a  means  for  the  enforce- 
ment of  a  liability  exists  only  when  the  defendant  in  the 
action  has  been  guilty  of  some  of  the  acts  enumerated  in 
the  statute  (Bal.  Code,  §  5351).  It  is  true  that,  by  ex- 
press direction  of  the  statute  (§  5380),  the  chapter  upon 
attachments  is  to  receive  a  liberal  construction;  and  we 
think  a  fair  construction  of  the  chapter  requires  us  to  hold 
that  where  a  motion  to  discharge  is  presented,  supported 
by  affidavits  challenging  the  existence  of  the  grounds  upon 
which  an  attachment  has  issued,  it  becomes  the  duty  of 
the  plaintiff  to  establish  one  or  more  of  such  grounds  by  a 
fair  preponderance  of  the  evidence  at  the  hearing.  Tested 
by  this  rule,  the  attachment  in  the  present  case  must  fall. 

The  order  denying  the  motion  to  discharge  will  be  re- 
versed and  the  cause  remanded,  with  direction  to  the  lower 
court  to  grant  the  motion  and  discharge  the  writ 

Dtinbab^  Fullebton  and  Reavis,  JJ.,  concur. 
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[No.  8368.    Decided  December  6,  1888.] 

Jakes  Watson,  Appellant,  v.  H.  E.  Mbbkle  et  ah.  Re- 
spondents. 

AFFXAli — CESSATION  OF  CONTBOVEBST — ^DISMISSAL. 

Where,  pending  an  appeal  from  an  order  quashing  a  writ  of  1 1^  ^ 
review,  which  had  been  sued  out  by  one  removed  (rom  the  office 
of  director  of  a  public  institution,  the  officer  is  reinstated  in  office, 
the  appeal  will  be  dismissed  on  the  ground  of  cessation  of  the 
controversy. 

Appeal  from  Superior  Court,  Clarke  County. — ^Hon. 
Abbaham  L.  Milleb,  Judge.     Appeal  dismissed. 
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C,  D,  Bowles,  for  appellant 

Thomas  M.  Vance  and  E,  M.  Green,  for  respondents. 

Peb  Curiam. — The  appellant  was  a  director  of  the 
School  for  Defective  Youth.  In  March,  1899,  proceed- 
ings were  instituted  before  the  board  of  trustees  of  that 
institution,  having  for  their  object  the  removal  of  the  ap- 
pellant. The  proceedings  terminated  in  an  order  of  the 
board  for  his  removal.  Thereupon  he  instituted  an  action 
in  the  superior  court  of  Clarke  county  for  a  writ  of  re- 
view. The  writ  was  issued  and  subsequently  quashed, 
and  from  the  order  quashing  the  writ  he  appealed  to  this 
court. 

It  having  been  made  to  appear  to  the  satisfaction  of 
this  court  that,  subsequent  to  his  appeal,  the  relator  was 
reinstated  to  the  position  from  which  he  was  removed, 
and  that  no  actual  controversy  exists,  the  appeal  will  be 
dismissed.  See  Hice  v.  Orr,  16  Wash.  163  (47  Pac, 
424)  ;  Staie  ex  rel.  Coiner  v.  WicJcersham,  16  Wash.  161 
(47  Pac.  421) ;  and  2  Enc.  PI.  &  Pr.,  p.  344. 

So  ordered. 


[No.  8422.    Decided  December  B,  18M.] 

zi  9dd  A.  J.  Bendee,  Appellant,  v.  Geobge  W.  Kinkeb  et  ai,, 

\~2i  ~m  Respondents. 

If42        7 

APPEAL — BEVHrW  OF  ORDER  ORAIYTINO  NEW  TRIAL. 

The  action  of  the  superior  court  in  granting  a  new  trial  wiU 
not  be  reviewed  on  appeal,  when  the  record  does  not  disclose  the 
grounds  upon  which  the  action  of  the  court  was  based. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  K  Kichabdson,  Judge.     AflSirmed, 
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Nash  &  Nash,  for  appellant. 
Crow  &  Williams,  for  respondents. 

The  opinion  of  the  court  was  delivered  hy 

Gordon,  C.  J. — This  appeal  is  from  an  order  setting 
aside  the  verdict  of  a  jury  and  granting  a  new  trial.  In 
Bender,  respondent,  v.  Rinker,  defendant,  and  Voss,  ap- 
pellant, just  decided,  ante,  p.  633,  we  were  called  upon 
to  determine  the  right  of  plaintiff  to  an  attachment  in  this 
action.  The  motion  for  a  new  trial  in  the  present  case 
was  made  by  the  defendant  Voss,  and  based  upon  all  of 
the  statutory  grounds,  including  insufficiency  of  the  evi- 
dence and  excessive  recovery.  The  order  is  general  in  its 
terms,  and  does  Eot  specify  any  particular  ground  upon 
which  the  new  trial  was  awarded.  Nor  do  counsel  agree 
as  to  the  ground  upon  which  the  lower  court  predicated 
the  conclusion.  Under  the  circumstances,  we  are  unable 
to  determine  upon  which  ground  of  the  motion  the  new 
trial  was  granted.  If  it  was  because  of  the  alleged  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  that  was  a 
matter  within  the  discretion  of  the  lower  court,  who  heard 
and  saw  the  witnesses ;  and  the  conclusion  reached  thereon 
would  not  be  disturbed  by  this  court,  excepting  for  an  abuse 
of  discretion,  and  where,  as  here,  the  evidence  at  the  trial 
is  conflicting  this  court  will  not  disturb  the  conclusion  of 
the  trial  court  upon  such  a  motion.  On  the  other  hand,  if  it 
was  for  alleged  errors  of  law  occurring  at  the  trial,  and  it 
could  be  ascertained  from  the  record  that  such  were  the 
reasons  for  awarding  the  new  trial,  an  appeal  from  such 
an  order  would  present  a  clear-cut  legal  question,  and  a 
ruling  of  the  lower  court  in  such  a  case  would  not  involve 
the  exercise  of  any  discretion,  and  th^s  court  would  un- 
hesitatingly review  it.  The  difficulty  with  the  present 
case  is  that  it  is  impossible  to  determine  whether  the  new 
trial  was  awarded  upon  a  ground  concerning  which  the 


638  OHEHALIS  COUNTY  v.  ELLINGSON. 


21  etdsi 

tfW    1661 


SylUbiu.  [21  Waah. 


law  has  invested  the  lower  court  with  a  discretion,  or  not; 
and  under  such  circumstances,  following  our  previous  de- 
cisions, the  order  must  be  affirmed.  Rotting  v.  Gleman, 
12  Wash.  615  (41  Pac.  907),  and  authorities  there  cited; 
Corhitt  V.  Harrington,  14  Wash.  197  (44  Pac.  132); 
Friedman  v.  Manley,  ante,  p.  43  (56  Pac.  834) ;  Holgaie 
V.  Parker,  18  Wash.  206  (51  Pac.  368). 

So  ordered. 

DuNBAB,  FuLLEBTON  and  Keavis,  JJ.,  concur. 


« 
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^  ^1  Chbhalis  County,  Respondent,  v.  H.  Elmngson  et  ux.. 

Appellants. 


JUDGMENT — MOTION  TO  VACATE — ^NOTICE. 

Where  plaintiff  dismisses  his  action,  through  mistake  or  inad- 
vertence, he  cannot  afterwards,  upon  three  days'  notice,  hring  the 
defendant  again  into  court,  upon  a  motion  to  vacate  the  order 
dismissing  the  cause  and  for  the  reinstatement  of  the  cause. 

EMINENT   DOMAIN — ^APPBOPBIATION   OP   OOIAMUNITT   REALTT—PABTIBS. 

Where  community  property  is  sought  to  be  condemned  for  use 
as  a  public  highway,  the  wife,  as  well  as  the  husband,  is  a  neces- 
sary party  to  the  proceedings  before  the  county  commissioners, 
for  the  reason  that,  under  the  procedure  provided  by  Laws  1895, 
p.  85,  §§  11,  13,  if  the  husband  alone  was  a  necessary  party,  he 
might  be  enabled  to  alienate  the  land  sought  to  be  condemned 
without  the  knowledge  or  consent  of  his  wife. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Charles  W.  Hodgdon,  Judge.     Eeversed. 

Sidney  Moor  Heath,  for  appellants. 
W.  H.  Abel,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

DuNBAB^  J. — This  is  an  action  brought  by  the  respond- 
ent, Chehalis  county,  to  condemn,  for  a  road,  land  owned 
by  the  appellants.  The  appellants  are  husband  and  wife, 
and  it  is  conceded  that  the  knd  sought  to  be  condemned  is 
community  property.  Upon  the  trial  a  verdict  was  ren- 
dered for  the  respondent,  finding  that  the  land  was  sought 
to  be  condemned  as  a  road  for  public  use,  convenience,  and 
utility,  and  assessing  appellants'  damages  at  the  sum  of 
$10.  The  court  granted  to  respondent  judgment  of  con- 
demnation of  the  land,  and  to  appellants  judgment/  for 
$10  damages,  and  for  costs.  A  demurrer  to  the  complaint 
was  interposed  by  the  appellants  and  was  overruled.  The 
answer  alleged  the  commimity  interest  of  the  wife  in  the 
land.  Motions  of  different  kinds  were  made  by  the  appel- 
lants, which  it  is  not  necessary  to  notice  here;  but  the 
court,  after  refusing  to  sustain  the  demurrer,  ordered  the 
complaint  to  be  amended,  and  ordered  the  wife  brought 
in,  to  the  end  that  her  rights  should  be  adjudicated.  The 
complaint  was  amended  in  this  particular,  after  which,  on 
the  22d  day  of  July,  upon  notice  to  the  appellants  and  by 
motion  of  the  respondent,  the  cause  was  dismissed.  On 
the  13th  of  September  following,  a  motion  was  made  to 
vacate  the  order  dismissing  the  cause  and  to  reinstate  the 
same.  This  motion  was  made  upon  three  days'  notice  to 
the  appellants.  Upon  the  hearing  of  the  motion  the  court 
vacated  the  order  of  dismissal  and  reinstated  the  cause, 
which  was  tried  with  the  result  above  announced. 

It  is  contended  by  the  appellants  that  the  motion  to 
vacate  was  made  under  ch.  17,  tit.  28,  of  Ballinger's  Code 
(a  chapter  in  relation  to  the  vacation  and  modification  of 
judgments),  and  that,  under  §5157,  which  provides  that 
"in  such  proceedings  the  party  shall  be  brought  into  court 
in  the  same  way,  on  the  same  notice  as  to  time,  mode  of 
service  and  mode  of  return,  and  the  pleadings  shall  be 
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governed  by  the  same  principles,  and  issues  be  made  up 
by  the  same  form,  and  all  the  proceedings  conducted  in 
the  same  way,  as  near  as/  can  be,  as  in  original  action  by 
ordinary  proceedings,  except  that  the  facts  stated  in  the 
petition  shall  be  deemed  denied  without  answer,  and  de- 
fendant shall  introduce  no  new  cause,  and  the  cause  of  the 
petition  shall  alone  be  tried,"  twenty  days'  notice  was 
necessary.  It  may  be  conceded  that,  if  this  is  the  statute 
governing  this  proceeding,  twenty  days'  notice  should  have 
been  given.  But  it  is  contended  by  respondent  that  the 
case  falls  within  ch.  10,  tit.  27,  of  Ballinger's  Code  (the 
chapter  treating  of  mistakes  and  amendments).  Section 
4953  is  as  follows : 

"  The  court  may,  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  amend  any  pleadings  or  proceed- 
ings, by  adding  or  striking  out  the  name  of  any  party,  or 
by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mis- 
take in  any  other  respect,  and  may,  upon  like  terms,  en- 
large the  time  for  answer  or  demurrer.  The  court  may 
likewise,  upon  affidavit  showing  good  cause  therefor,  after 
notice  to  the  adverse  party,  allow  upon  such  terms  as  may 
be  just  an  amendment  to  any  pleading  or  proceeding  in 
other  particulars,  and  may,  upon  like  terms,  allow  an 
answer  to  be  made  after  the  time  limited  by  this  code,  and 
may,  upon  such  terms  as  may  be  just,  and  upon  payment 
of  costs,  relieve  a  party,  or  his  legal  representatives,  from 
a  judgment,  order  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect."  . 

It  IS  contended  that,  inasmuch  as  no  time  is  prescribed 
by  statute  for  notice,  it  must  be  prescribed  by  the  court, 
and  that  a  reasonable  notice  is  all  that  could  be  required. 
In  ordinary  proceedings  in  court,  in  the  absence  of  statu- 
tory notice,  it  is  doubtless  true  that  it  would  be  the  duty 
of  the  court  to  prescribe  the  notice,  and  only  the  reason- 
ableness of  the  notice  could  be  reviewed  by  this  court. 
We  are  inclined  to  think,  however,  that,  construing  all  the 
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statutes  together,  it  was  the  intention  of  the  legislature  to 
provide  for  the  same  notice  in  this  section  as  is  provided 
for  in  §  5157.  We  do  not  think  that  the  statute  contem- 
plates in  its  provisions  a  case  of  this  kind,  where  the  party 
moves  to  dismiss  his  own  action,  but  that  it  is  a  judgment 
that  is  taken  against  him  by  his  adversary.  After  a  case 
against  a  defendant  is  dismissed,  he  has  a  right  to  depart, 
and  is  not  bound  to  notice  the  action  or  orders  of  the  court 
further ;  and  it  would  seem,  without  especially  plain  pro- 
vision of  the  statute,  he  should  not  be  required  in  a  sum- 
mary manner  to  again  submit  himself  to  the  jurisdiction 
of  the  court.  In  any  event,  we  should  hold  that  under  the 
circumstances  of  this  case,  considering  the  fact  that  the 
action  had  been  dismissed  upon  motion  of  the  plaintiff, 
and  that  nearly  two  months  had  expired  before  a  motion 
to  vacate  and  reinstate  was  made,  three  days  was  not  a 
reasonable  notice.  Nor  do  the  affidavits  upon  which  the 
petition  was  based  come  within  the  provisions  of  the 
statute  in  relation  to  mistakes,  inadvertence,  surprise,  or 
excusable  neglect  The  affidavit  of  the  prosecuting  attor- 
ney is  as  follows : 

"  W.  H.  Abel,  being  first  duly  sworn  upon  oath  deposes 
and  says:    That  he  is  attorney  for  the  plaintiff  herein; 

that  on  or  about  the  -^ day  of  August,  1898,  he  caused 

to  be  served  upon  the  adverse  party  a  notice  that  he  would 
move  to  have  this  cause  dismissed;  and  thereafter,  in  ac- 
cordance with  said  notice  and  motion,  he  procured  an  order 
of  dismissal  without  the  participation  or  appearance  of 
the  defendants  herein,  or  of  their  attorney  of  record ;  and 
in  doing  so  affiant  acted  under  the  impression  that  he  was 
authorized  and  ordered  to  do  so  by  the  board  of  commis- 
sioners of  Ch^halis  county,  Washington,  and  that  after 
the  same  was  dismissed,  he  discovered  that  the  same  was 
taken  through  accident,  inadvertence  and  without  author- 
ity; that  the  cause  of  action/sued  on  herein  is  just  and 
meritorious;  and  the  act  of  the  affiant  in  procuring  the 

41—21  WASH. 
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dismissal  of  said  cause  was  done  without  written  instruc- 
tions from  the  commissioners  of  Chehalis  county." 

The  board  of  county  commissioners  makes  the  following 
affidavit : 

"  J.  P.  Carson,  being  first  duly  sworn  upon  oath  deposes 
and  says :  That  he  is  chairman  of  the  board  of  county  com- 
missioners of  Chehalis  county,  Washington;  that  at  the 
August  meeting  of  said  board  of  commissioners  the  matter 
of  the  dismissal  of  certain  suits  then  being  waged  by  Che- 
halis county,  came  up  for  consideration,  and  a  general 
order  was  made  by  the  board  of  commissioners,  directihg 
the  county  attorney  to  cause  said  suits  to  be  dismissed; 
that  this  cause  was  then  brought  up  for  discussion  and 
inadvertently,  and  not  otherwise,  an  order  was  made  to 
the  county  attorney  to  have  this  cause  dismissed ;  that  the 
same  was  done  of  the  facts  involved  in  this  cause  and  with- 
out any  real  intention  to  have  the  same  dismissed." 

It  seems,  then,  from  the  affidavit  of  the  county  com- 
missioner, that  the  attorney  was  not  mistaken  when  he 
thought  he  was  authorized  by  the  board  to  dismiss  the 
action.  It  also  appears  from  the  same  affidavit  that  the 
matter  was  under  consideration ;  that  an  order  was  made 
directing  the  attorney  to  cause  the  suit  to  be  dismissed. 
How  that  could  have  been  done  in  so  regular  a  manner, 
without  any  real  intention  to  authorize  the  attorney  to 
have  the  case  dismissed,  does  not  appear.  It  does  not 
appear  that  the  commissioners  were  misled,  that  they  were 
mistaken  about  any  of  the  facts,  or  that  there  was  any 
excusable  neglect.  The  probabilities  are  that  they  were 
mistaken  as  to  the  law  on  the  subject;  that  they  thought 
at  the  time  the  order  was  made  that  a  legal  judgment  could 
not  be  obtained;  and  the  motion  to  vacate  and  reinstate 
the  case  was,  no  doubt,  prompted  by  a  change  of  mind 
on  the  legal  propositions  involved.  It  will  not  do  to  allow 
solemn  judgments  of  courts  to  be  disturbed  on  any  such 
showing.     When  rights  are  once  adjudicated,  a  party  to 
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such  adjudication  ought  to  be  entitled  to  rest  upon  the 
judgment  of  the  court,  unless  some  better  reason  is  ad- 
vanced than  is  indicated  by  these  affidavits.  Respondent 
contends  that  these  affidavits  cannot  be  considered  by  the 
court,  but  we  think  they  are  sufficiently  identified  with 
the  record. 

The  decision  of  this  question  will  dispose  of  the  case, 
but  in  view  of  another  trial,  which  may  be  brought  for  the 
purpose  of  condemning  this  land,  we  think  it  would  be 
well  to  pass  upon  a  more  important  question  involved,  viz., 
whether  or  not  it  is  necessary,  where  community  property 
is  sought  to  be  condemned,  to  make  a  wife  a  party  to  the 
proceedings  before  the  county  conmiissioners,  or  whether 
she  is  entitled  to  notice  of  such  proceedings.  It  is  con- 
tended here  that,  under  the  amended  complaint  wherein 
the  wife  was  made  a  party  to  the  proceedings  in  the 
superior  court,  any  defect  of  notice  was  cured.  We  do  not 
so  construe  the  law.  Section  11  of  chapter  50  of  the  Laws 
of  1895  (p.  85)  provides  that: 

"  The  board  of  county  commissioners  at  their  next  meet- 
ing after  the  filing  of  the  report  of  the  viewers,  or  at  the 
time  when  the  same  is  filed,  if  then  in  session,  must  fix  a 
time  for  the  hearing  of  the  report,  and  must  cause  notice 
of  such  hearing  to  be  given  to  the  owners,  lessees  and  in- 
cumbrancers of  the  lands  to  be  taken  for  such  road,  who 
have  not  consented  to  the  establishment  of  the  road  and 
waived  their  claims  to  damages  therefor,  which  notice 
shall  be  given  as  follows:  If  such  owners,  lessees  and 
incumbrancers  reside  or  are  present  within  the  county, 
then  by  serving  upon  them  personally  within  the  county 
a  written  notice  at  least  twenty  days  before  the  time  set 
for  said  hearing,  setting  forth  the  time  and  purpose  of 
such  hearing ;  and  if  any  of  said  owners,  lessees  or  incum- 
brancers are  absent  from  said  county,  or  for  any  reason 
cannot  be  served  personally  therein,  such  notice  shall  be 
given,  as  to  them,  by  posting  written  notice  of  the  time  and 
purpose  of  such  hearing,"  etc. 
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Section  13  provides  that,  if  any  award  of  damages  is 
not  accepted  within  thirty  days  from  the  date  of  the  award, 
it  shall  be  deemed  rejected,  and  the  board  must  then,  by 
order,  direct  proceedings  to  procure  the  right  of  way  to  be 
instituted  in  the  superior  court  of  the  county  by  the  county 
attorney  of  the  county,  in  the  manner  provided  by  law  for 
the  taking  of  private  property  for  public  use. 

It  has  been  held  by  this  court  in  Sagmeister  v.  Foss,  4 
Wash.  320  (30  Pac.  80,  744),  that,  where  it  was  sought 
to  subject  community  property  to  a  lien,  the  lien  notice 
must  name  the  wife.  The  lien  statute,  viz.,  §  1667  of  the 
General  Statutes,  under  which  this  decision  was  rendered, 
it  seems  to  us,  is  not  so  conclusive  as  to  the  duly  to  notify 
all  the  owners  of  conununity  property  as  are  the  statutes 
in  relation  to  condemnation  proceedings  to  which  we  have 
just  referred.  And  the  very  question  which  was  discussed 
in  the  case  at  bar  by  the  respondent  was  discussed  and 
passed  upon  by  the  court  in  the  case  of  Sagmeisier  v.  Foss, 
supra,  as  especially  shown  by  the  dissenting  opinion  of 
Judge  Scott  in  that  case. 

In  Parke  v.  Seattle,  8  Wash.  78  (35  Pac.  594),  it  wa& 
held  that,  in  an  action  against  the  city  for  damages  for  the 
wrongful  appropriation  of  land  which  was  community 
property,  the  wife  was  a  necessary  party  plaintiff  with 
the  husband ;  and  the  theory  of  the  respondent  in  this  case, 
that  the  husband  could  act  for  the  wife  in  the  proceedings 
before  the  commissioner,  is  met  by  the  logic  of  the  decision 
in  the  Parke  Case,  where  the  court  says ; 

"The  claim  of  the  plaintiff  in  this  case  is  based  upon 
the  fact  that  the  acts  of  the  city  in  the  premises  amoimted 
to  a  wrongful  taking  of  his  property;  that  any  damage 
which  destroys  substantial  value,  and  inflicts  irreparable 
and  permanent  injury  to  such  real  estate  is  a  taking,  etc. 
It  would  not  be  contended — at  least,  it  could  not  be  suc- 
cessfully contended — that  the  husband  alone  could  author- 
ize such  a  taking  or  damaging  of  the  community  real  estate 
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in  the  first  instance;  and  to  allow  him  to  bring  an  action 
for  the  recovery  thereof  would  be  simply  permitting  him 
to  do  indirectly  that  which  he  could  not  do  directly.  If  he 
has  authority  to  maintain  such  an  action,  it  follows  that 
he  has  authority  to  compromise  it,  and  to  release  the  claims 
for  which  the  same  was  brought.  A  contrary  view  was 
entertained  by  this  court  in  Brotton  v.  Langert,  1  Wash. 
73  (23  Pac.  688)." 

The  doctrine  in  that  case  was  reviewed  and  indorsed  in 
LovmsdaJe  v.  Oray's  Harbor  Boom  Co.,  ante,  p.  642  (68 
Pac.  663).  The  case  at  bar  is  a  stronger  one  than  the 
ParJce  Case,  in  opposition  to  the  doctrine  therein  con- 
tended for.  If  the  contention  of  the  respondent  is  logical, 
then  the  interest  of  the  wife  could  be  alienated  without 
her  concurrence,  and  even  without  her  knowledge ;  for,  if 
there  is  any  merit  in  the  notice  of  the  action  of  the  Ci:»unty 
commissioners  which  is  to  be  given,  it  is  that  the  rights  of 
the  owners  may  be  there  announced,  and,  imder  the  theory 
that  it  is  not  necessary  for  the  wife  to  have  notice  of  the 
proceedings  before  the  commissioners,  the  husband  could . 
consent  to  the  award  which  is  offered,  and  the  wife  would 
be  estopped  from  questioning  it  It  was  not  the  intention 
of  the  law  to  thus  deprive  owners  of  land,  whether  wives 
or  husbands,  of  thieir  property  without  notice.  The  right 
of  eminent  domain  is  an  arbitrary  right,  and,  before 
owners'  property  can  be  subjected  to  the  use  of  the  public, 
notice  must  be  given  of  all  the  essential  steps.  The  authori- 
ties cited  by  respondent  are  not  in  point  under  our  statutes 
governing  community  property. 

The  judgment  will   be  reversed,  with  instructions  to 
dismiss  the  cause. 

GoBDON,   C.   J.,   and  FaLLEBTON   and  Reavis,   JJ., 
concur. 
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g6  ml  Joseph  IT.  Hoexteb,  Appellant,  v.  Stephen  Judson,  as 

Treasurer  of  Pierce  County,  Washington,  et  al..  Re- 
spondents. 

OOUNTIES — ^ACTIONS    AGAINST — ^PRESE1?TMENT   OF   GLAIM8 — T0BT8. 

No  action  can  be  maintained  against  a  county,  whether  upon 
a  demand  arising  in  tort  or  upon  a  claim  arising  out  of  contract, 
unless  the  same  has  first  been  presented  to  the  county  commis- 
sioners for  rejection  or  allowance,  under  the  provisions  of  Bal. 
Code,  S  6674,  allowing  suits  against  counties;  of  S  369  requiring 
presentmeht  of  claims  to  county  commlBsioners  before  suit;  of 
S  393  requiring  "all  claims,  demands  and  accounts  against  the 
county"  to  be  presented  to  the  county  commissioners  for  their 
examination  and  allowance;  and  of  §  842,  subd.  6,  which  makes 
It  the  duty  of  the  county  con\mlssloners  to  have  the  care  and  man- 
agement of  the  county  funds  and  business. 

PAYMENT  OF  TAXES  tJNDBB  DUBBSS— LIABILITT  OF  TBBABUBEIL 

The  fact  that  the  county  treasurer  was  Joined  with  the  county 
as  plaintiff  in  an  action  seeking  to  enforce  the  collection  of  a  *»^, 
which  was  paid  by  the  defendant  under  duress  and  compulsion, 
would  not  subject  the  treasurer  to  personal  liability  in  an  action 
to  recover  back  the  money  so  paid,  since,  under  Bal.  Code,  S  342, 
subd.  6,  which  provides  that  all  actions  for  and  on  behalf  of  the 
county  must  be  prosecuted  in  its  name  by  the  county  commis- 
sioners, the  treasurer  was  not  a  necessary  party  to  the  original 
action  and  consequently  was  not  chargeable  with  any  duress  exer- 
cised upon  defendant  therein. 

(QoBDON,  C.  J.,  dissents.) 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
James  A.  Williamson,  Judge.    Affirmed. 

Frit  chard  &  Haight  (P.  Tillinghast,  of  counsel),  for 
appellant 

George  H.  Walher,  Prosecuting  Attorney,  for  respond- 
ents. 
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The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — In  1895,  one  M.  Cohen  was  the  owner 
of  a  stock  of  goods  then  in  the  city  of  Tacoma,  Pierce 
county,  Washington,  which  was  subject  to  state,  county, 
and  mupicipal  taxation.  The'  property  was  assessed  to 
Cohen  in  that  year,  and  a  tax  levy  made  thereon  amount- 
ing to  the  sum  of  $188.20.  In  November,  1895,  the  prop- 
erty was  sold  under  a  judgment  of  foreclosure,  at  which 
sale  one  Isaac  Altman  became  the  purchaser.  In  the  year 
1896  the  goods  were  assessed  to  Altman,  and  a  tax  levied 
thereon  in  the  sum  of  $98.88.  On  February  15,  1897, 
Altman  sold  and  delivered  the  goods  to  the  appellant, 
Hoexter,  who  inmiediately  upon  taking  possession  com- 
menced to  box  the  same  as  if  for  the  purpose  of  removal. 
On  the  20th  of  February,  1897,  Pierce  counly,  and 
Stephen  Judson,  as  treasurer  of  Pierce  county,  as  plaint- 
iffs, brought  an  action  in  the  superior  court  of  that  counly 
making  Isaac  Altman,  the  appellant,  and  others  defend- 
ants, in  which  action  it  was  sought  to  have  the  taxes  levied 
against  Cohen  in  1895,  and  Altman  in  1896,  declared  a 
lien  upon  the  goods  then  in  the  possession  of  Hoexter,  and 
the  same  sold,  and  the  proceeds  applied  in  payment  of 
such  taxes.  On  the  filing  of  the  complaint,  the  court  issued 
a  temporary  restraining  order  restraining  the  appellant, 
his  agents,  servants,  and  employees  from  removing,  or 
attempting  to  remote,  the  goods  until  the  further  order 
of  the  court.  At  the  same  time  it  appointed  a  day  in 
which  the  appellant  was  required  to  show  cause  why  the 
restraining  order  should  not  be  continued  during  the  pend- 
ency of  the  action,  and  placed  the  goods  in  the  hands  of  a 
keeper  selected  by  the  court  pending  the  hearing  on  the 
order  to  show  cause.  On  the  day  fixed  the  appellant  ap- 
peared and  tendered  an  answer  to  the  order  to  show  cause, 
in  which  he  admitted  his  liability  for  the  taxes  of  1896 
and  paid  the  same  into  court,  but  denied  liability  for  the 
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taxes  of  1895,  on  the  ground  that  his  grantor  had  pur- 
chased the  stock  of  goods  prior  to  the  time  the  taxes  for 
that  year  could  become  a  lien  thereon.  Issue  was  taken  on 
this  answer,  and  pending  a  hearing,  and  prior  to  the  time 
the  court  had  passed  upon  the  question  of  his  liability,  for 
the  taxes  of  1895,  the  appellant  paid  the  same,  with  the 
costs  of  the  action,  imder  protest,  and  gave  notice  that  he 
would  immediately  bring  action  to  recover  the  same  as 
money  paid  under  duress  and  compulsion.  The  action 
was  thereupon  dismissed.  The  appellant  then  brought  the 
present  action  to  recover  the  amount  so  paid ;  on  the  trial 
of  which,  at  the  conclusion  of  plaintiff's  testimony,  the 
respondents  moved  for  a  non-suit,  which  the  court  granted, 
and  a  judgment  for  costs  and  of  dismissal  in  favor  of  the 
respondents  was  entered.  This  appeal  is  from  that  judg- 
ment. On  the  part  of  the  county,  the  only  question  pre- 
sented here  is,  was  it  necessary  for  the  appellant  to  present 
his  claim  to  the  board  of  county  commissioners  for  allow- 
ance or  rejection  before  bringing  an  action  thereon  ? 

A  county  is  not  a  municipal  corporation  proper,  but, 
inasmuch  as  it  has  certain  powers  conferred,  and  duties 
and  liabilities  imposed,  upon  it  by  statute,  it  is  termed  a 
quasi-corporation.  These  powers,  duties,  and  liabilities 
are,  however,  wholly  of  a  public  nature,  and  are  conferred 
and  imposed  only  that  it  may  better  subserve  the  public 
interests.  A  county  is  thus  merely  a  part  of  the  state  gov- 
ernment, and,  being  so,  it  partakes  of  the  state's  immimity 
from  liability,  and  is  not  liable  at  common  law  for  the 
tortious  acts  of  its  officers  or  agents,  whether  committed 
in  its  behalf  or  otherwise.  Hence,  the  right  to  bring  an 
action  against  a  county  must  be  found  in  the  statute,  and, 
when  so  found,  the  right  will  be  enforced  by  the  courts 
only  when  all  of  the  conditions  prescribed  as  precedent  to 
that  right  have  been  complied  with.  Turning  to  the 
statute,  by  §  5674,  Bal.  Code,  it  is  provided: 
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^'An  action  may  be  maintained  against  a  county, 
either  upon  a  contract  made  by  such  county     . 
in  its  corporate  character,  and  within  the  scope  of  its 
authority,  or  for  an  injury  to  the  rights  of  the  plaintiff 
arising  from  some  act  or  omission  of  such  county." 

And,  by  §  359,  the  statute,  after  providing  for  an  appeal 
from  "any  decision  or  order  of  the  board  of  county  com- 
missioners to  the  superior  court,"  further  provides, 

"  l^othing  herein  contained  shall  be  so  construed  as  to 
prevent  a  party  having  a  claim  against  any  county  in  this 
state  from  enforcing  tiie  collection  thereof  by  civil  action 
in  any  court  of  competent  jurisdiction,  after  the  same  may 
have  been  presented  and  disallowed  in  whole  or  in  part  by 
the  board  of  county  commissioners  of  the  proper  county: 
Provided,  That  such  action  be  brought  within  three 
months  after  such  claim  has  been  acted  upon  by  such 
board." 

It  is  conceded  that  the  first  section  cited  confers  the 
right  of  action,  and  the  latter,  so  far  as  the  ordinary  trans- 
actions of  the  county  are  concerned,  requires  the  presenta- 
tion of  the  claim  to  the  county  as  a  condition  precedent  to 
the  right  of  action.  But  it  is  contended  that  it  does  not 
apply  to  a  liability  arising  in  tort.  It  is  argued  that  the 
section  has  reference  only  to  such  claims  as  come  within 
the  jurisdiction  of  the  bogrd  of  county  commissioners  to 
allow;  that  these,  according  to  subd.  5  of  §342,  are 
"accounts  legally  chargeable  against  such  county,"  and 
that  the  word  "accounts"  does  not  include  a  tortious  lia- 
bility. Were  this  subdivision  all  that  appeared  on  the 
question  in  the  statute,  there  would  be  much  force  in  the 
contention.  But  it  is  not  all.  In  the  section  above  quoted, 
the  word  used  to  describe  what  must  be  presented  is 
"claim" ;  in  §  393,  it  is  required  that  "all  claims,  demands 
and  accounts  against  the  county  which  by  law  are  charge- 
able to  said  county,  except  such  cost  or  fee  bills  as  are  by 
law  to  be  examined  or  approved  by  some  other  judicial 
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tribunal  or  officer,  .  •  .  shall  be  presented  to  the 
board  of  county  commissioners  for  their  examination  and 
allowance ;"  and,  by  subd.  6  of  §  342,  it  is  made  the  duty 
of  the  county  commissioners  to  have  the  care  and  manage- 
ment "of  the  county  funds  and  business."  These  terms 
are  broad  enough  to  include  every  species  of  liability  for 
which  a  county  can  be  called  upon  to  respond,  whether  it 
be  a  contractual  or  tortious  liability,  and  we  think  the 
statute  did  not  intend  to  make  a  distinction  .between  claims 
arising  in  tort  and  those  arising  out  of  contract.  Such, 
also,  it  seems  to  us,  is  the  conclusion  of  the  better  consid- 
ered cases.  Powder  River  Cattle  Co,  v.  Custer  County, 
9  Mont.  145  (22  Pac.  383)  ;  Maddox  v.  County  of  Ran- 
dolph, 65  Ga.  216 ;  McCann  v.  Sierra  County,  7  Cal.  121 ; 
Barbour  County  v.  Horn,  41  Ala.  114 ;  Hohman  v.  County 
of  Comal,  34  Tex.  37 ;  Lawrence  County  v.  City  of  Brook- 
haven,  51  Miss.  68;  Luzerne  County  v.  Day,  23  Pa.  St. 
141. 

Sutton  V.  Snohomish,  11  Wash.  24  (39  Pac  273,  48 
Am.  St.  Rep.  847),  is  cited  in  support  of  the  contention 
of  the  appellant.  That  case  was  an  action  of  damages  for 
personal  injuries  against  a  city,  and  this  court  held  that 
it  was  unnecessary  to  present  a  demand  for  the  damages 
claimed  to  the  city  council  before  bringing  the  action.  The 
reason  given  was  that  the  *^demands"  spoken  of  in  the  city 
charter  were  those  arising  out  of  the  ordinary  transactions 
of  the  city,  and  which  may  be  examined  and  compared 
with  the  vouchees,  and  "audited,"  and  not  those  resulting 
from  violations  of  municipal  duties.  While  this  reason- 
ing would  seem  not  to  apply  to  the  character  of  claim  sued 
for  in  the  present  action,  it  being  for  a  ^um  certain,  which 
could  be  audited,  there  is  in  the  authorities  a  well  grounded 
distinction  between  the  right  to  sue  a  county  and  the  right 
to  sue  a  city.  Counties  are  created  by  the  state  for  the 
purposes  of  government.     Their  functions  are  political 
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and  administrative.  The  powers  conferred  upon  them  are 
rather  duties  imposed  than  privileges  granted,  and  are 
wholly  involuntary.  Cities,  on  the  other  hand,  are  deemed 
voluntary  corporations,  and,  while  they  exercise  political 
functions,  it  is  considered  that,  their  charters  are  granted 
not  so  much  with  a  view  to  the  interests  of  the  public  as 
for  the  private  advantage  of  their  citizens.  A  right  of 
action  exists  against  a  city  for  injuries  arising  from  the 
negligent  performance  of  municipal  duties,  in  the  absence 
of  a  statute  conferring  the  right.  Statutes  regulating 
actions  against  cities  are  thus  limitations  on  an  existing 
right,  and  are  not  usually  extended  beyond  the  plain  im- 
port of  the  language  used.  On  the  contrary,  the  right  to 
sue  a  county  is  a  privilege  granted  by  statute,  which  must 
be  accepted  with  the  conditions  imposed  on  its  exercise, 
and,  unless  the  statute  itself  clearly  points  out  exceptions 
to  the  prescribed  conditions,  none  will  be  held  to  have  been 
intended. 

It  is  next  contended  that,  however  rightful  the  judg- 
ment may  have  been  as  to  the  county,  it  was  error  to  grant 
a  non-suit  in  favor  of  the  county  treasurer.  It  is  argued 
that  a  tax  collector  to  whom  taxes  have  been  paid  under 
compulsion  and  under  protest,  and  upon  notice  that  suit 
will  be  brought  to  recover  them  back,  is  liable  in  an  action 
to  recover  them  in  all  cases  where  the  taxes  are  illegal,  or, 
for  any  reason,  not  collectible.  Granting  this  to  be  true 
as  a  general  principle,  it  is  not  applicable  to  the  facts  pre- 
sented by  the  record  in  the  present  case.  The  rule  applies 
only  where  the  tax  collector  wrongfully  enforces  the  col- 
lection, and  is  himself  guilty  of  the  acts  constituting  the 
duress  and  compulsion  under  which  the  taxes  are  paid. 
It  has  no  application  where  some  other  person,  or  body 
corporate,  commits  the  acts  constituting  the  duress,  and 
the  tax  collector  is,  because  of  his  official  position,  only  the 
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recipient  of  the  money  after  its  payment  has  been  coerced. 
As  was  said  in  Radich  v.  Hutnhins,  95  U.  S.  210, 

"  The  doctrine  established  by  the  authorities  is,  that  'a 
payment  is  not  to  be  regarded  as  compulsory,  unless  made 
to  emancipate  the  person  or  property  from  an  actual  and 
existing  duress  imposed  upon  it  by  the  party  to  whom  the 
money  is  paid/  " 

By  the  statute  (subd.  6,  §  342),  all  actions  for  and  on 
behalf  of  the  county  must  be  prosecuted  in  the  name  of  the 
county  by  the  board  of  county  conunissioners.  No  other 
of  the  county  officers  has  power  or  authority  to  institute 
an  action  in  the  courts  for  or  on  behalf  of  the  county, 
either  in  the  name  of  the  county,  or  in  his  own  name. 
While  the  treasurer  is  made  by  the  statute  the  tax  col- 
lector, the  remedy  given  him  to  enforce  collections  is  by 
distraint  and  sale,  and  not  by  an  action  in  the  courts.  For 
these  reasons  the  coun^ty  treasurer  was  neither  a  necessary 
nor  proper  party  to  the  action  which  it  is  allied  consti- 
tuted the  duress  under  which  the  taxes  sought  to  be  re- 
covered in  this  action  were  paid.  While  it  is  shown  he  was 
named  as  a  party  plaintiff  in  that  action,  it  is  not  shown 
whether  this  was  of  his  own  volition,  or  from  an  over- 
abundance of  caution  on  the  part  of  the  officers  who  alone 
had  power  to  institute  actions  for,  and  on  behalf  of,  and 
in  the  name  of,  the  county.  This  is  not  sufficient  to  make 
the  payment  involuntary  as  to  the  treasurer.  Ordinarily, 
a  payment  to  the  county  treasurer  is,  in  this  state,  but  a 
payment  to  the  county;  and  before  the  county  treasurer 
can  be  compelled,  as  an  individual,  to  refund  money  paid 
to  him  as  treasurer,  on  the  ground  of  duress,  there  must 
be  some  substantial  evidence  that  he  individually  caused 
the  duress  which  coerced  the  payment,  or,  at  least,  partici- 
pated therein,  so  as  to  make  him  a  joint  tort  feasor  in  the 
acts  constituting  the  duress.  We  find  no  evidence  in  the 
record  sufficient  to  warrant  us  in  holding  the  treasurer 
individually  liable. 
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The  judgment  is  affirmed. 
DuNBAB  and  Reavis,  JJ.,  concur. 
Gordon,  C.  J.,  dissents. 


[No.  mo.    Decided  December  14,  IBM.] 

The  State  of  Washington,  Respondent,  v.  Ed.  Maldo-    ^|i  «» 
NADO,  Appellant.  |i  «g^ 

CBIMINAL  LAW — BUFFIODBNCY  OF  INFOBMATION.  |  36    136 

The  fact  that  defendant's  name  is  omitted  in  the  first  part  of 
an  Information  wiU  not  render  it  fataUy  defective*  if  in  another 
part  of  the  information  he  is  charged  by  name  with  having  com- 
mitted the  acts  which  constitute  the  crime  charged,  since  he  is 
thereby  sufficiently  informed  to  enable  him  to  intelligently  pre- 
pare his  defense. 

SAME — ^AFPEAIi — SXJFFICIENCT  OF  EVIDENCE. 

Where  there  is  sufficient  evidence  in  a  criminal  prosecution, 
if  uncontradicted,  to  warrant  a  verdict  of  guilty,  such  a  verdict 
will  not  be  disturbed,  when  the  evidence  is  contradictory,  although 
the  appellate  court  may  not  be  wholly  satisfied  with  the  suffi- 
ciency of  the  evidence. 

Appeal  from  Superior  Court,  Lincoln  County. — ^Hon. 
Charles  H.  Neal,  Judge.    Affirmed. 

H.  N,  Martin,  for  appellant. 

N.  T.  Caton,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  appellant  was  convicted  of  cattle 
stealing  and  sentenced  to  pay  a  fine  of  $100,  and  from 
such  judgment  he  appeals.  The  first  assignment  of  error 
is  that  the  information  was  fatally  defective.  The  infor- 
mation was  as  follows : 
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"State  of  Washington  J    ^^ 

County  of  Lincoln,       ) 

In  the  Superior  Court  of  the  State  of  Washington,  Lincoln 

County,  holding  terms  at  Davenport 
State  of  Washington,  ^ 

va.  >   Information. 

Edward  Maldonado.     ) 

is  accused  by  the  prosecuting  attorney  of 

Lincoln  county,  state  of  Washington,  by  this  information 
of  the  crime  of  stealing  cattle,  conmiitted  as  follows,  to- 
wit:  The  said  Edward  Maldonado  on  or  about  the  15th 
day  of  October,  1896,  at  the  county  of  Lincoln,  state  of 
Washington:  did  unlawfully  and  feloniously  steal,  take, 
drive  and  carry  away  one  head  of  neat  cattle  of  the  value 
of  $30,  then  and  there  the  property  of  C.  L.  Fish,  contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  laws  of  the  state 
of  Washington. 

Jackson  Brock, 
Prosecuting  Attorney  in  and  for  the  said  County 
and  State." 

It  is  contended  that,  inasmuch  as  the  defendant's  name 
was  not  inserted  in  the  first  part  of  the  information,  the 
same  is  illegal  and  void. 

We  do  not  think,  under  the  provision  of  our  statute, 
this  omission  is  sufficient  to  render  the  information  illegal. 
The  defendant's  name  appears  in  the  statement  of  facts 
which  constitute  the  crime,  and  he  is  charged  by  name 
with  having  comjuitted  these  acts  which  constitute  a  crime. 
He  was  sufficiently  informed  to  enable  him  to  intelligently 
plead,  and  form  the  issue,  and  prepare  himself  for  de- 
fense; and,  when  this  information  was  given  him,  the 
requirements  of  the  statute  were  met  The  other  assign- 
ments of  error  all  go  to  the  effect  that  the  evidence  was  not 
sufficient  to  justify  the  verdict.  An  examination  of  the 
evidence  in  the  case  impresses  us  with  the  fact  that  it  was 
not  very  strong,  and  that  the  jury  might  reasonably,  in  the 
opinion  of  this  court,  have  found  the  defendant  not  guilty; 
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but  there  was  sufficient  evidence,  if  uncontradicted,  to 
warrant  the  jury  in  bringing  in  a  verdict  of  guilty,  and, 
the  jury  being  the  tribunal  upon  which,  by  our  laws  and 
constitution,  is  especially  imposed  the  duty  of  weighing 
the  testimony,  and  having  so  weighed  the  testimony  and 
found  against  the  defendant,  it  is  not  the  province  of  this 
court  to  disturb  their  verdict. 

It  is  insisted  by  the  appellant  that  the  venue  was  not 
proven,  but  this  assertion  must  have  been  inadvertently 
made,  for  the  statement  of  facts  shows  that  the  venue  was 
distinctly  and  unquestionably  proven,  both  upon  the  trial 
and  the  cross-examination  of  the  witnesses  for  the  state. 

There  being  no  error  of  law,  the  judgment  will  be 
affirmed. 

GoBDON,  C.  J.,  and  Fullertoit  and  Eeavis^  JJ., 
concur. 


[No.  3357.    Decided  December  14«  1899.] 


Geobge  W.  Habtness,  Appellant,  v.  O.  P.  Brown,  Re-      m  ^i 

spondent 

EVIDENGE — ^PBIVILEGED  COMMTTNICATIOW8 — ^ATTORNBT  AND  CLIENT. 

Information  acquired  by  an  attorney  in  the  coarse  of  his  pro- 
fessional employment,  in  which  his  advice  has  been  sought  by  a 
client  and  a  third  party,  concerning  a  transaction  between  them, 
cannot  be  divulged  by  the  attorney  in  a  suit  in  which  such  third 
party  is  interested,  without  the  latter's  consent. 

SAME — ^BULE  IN  CASE  OF  FRAUD. 

The  rule  that  communications  made  to  an  attorney  in  contem- 
plation of  fraud  are  not  privileged  is  inapplicable  in  the  case  of 
statements  made  to  an  attorney  with  reference  to  an  executed 
transfer  of  real  property,  although  the  transfer  may  have  been 
made  in  fraud  of  creditors. 

(DuNBAB,  J.,  dissents.) 
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Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
HiBAM  E.  Hadley,  Judge.    Reversed. 

George  G.  Israel  and  John  B.  Crites,  for  appellant. 
Jere  Neterer  and  0,  P.  Browrij  for  respondent: 

It  is  indispensable  to  the  existence  of  a  privileged  com- 
munication that  the  relation  of  attorney  and  client  exist, 
and  that  the  communication  be  made  on  the  faith  of  that 
relation.  Landsberger  v.  Oorham,  5  Cal.  450 ;  Hunter  v. 
Watson,  12  Cal.  377  (73  Am.  Dec.  543) ;  Hatton  v.  Rob- 
inson, 14  Pick.  423  (25  Am.  Dec.  415) ;  Romberg  v. 
Hughes,  26  K  W.  351 ;  Caldwell  v.  Davis,  15  Pac.  701 
(3  Am.  St.  Rep.  599) ;  Sharon  v,  Sharon,  79  Cal.  i677; 
Clay  V,  Tyson,  26  N.  W.  240;  Desborough  v.  Rawlir^,  3 
Mylne  &  C.  515. 

Communications  made  to  an  attorney  in  the  course  of 
his  employment  by  other  persons  than  the  clients  are  not 
privileged,  nor  are  "such  communications  privileged  when 
made  by  the  client  to  the  attorney  in  the  presence  of  others, 
nor  by  other  persons  to  the  attorney,  in  the  presence  of  the 
client,  nor  information  obtained  by  the  attorney  from 
other  sources  than  from  the  client.  Randolph  v.  QuidnicJc 
Co,,  23  Fed.  278;  Whiting  v,  Barney,  30  N.  Y.  330  (86 
Am.  Dec.  385)  ;  Crosby  v.  Berger,  11  Paige,  377  (42  Am. 
Dec.  117) ;  Rochester  City  Bank  v.  Suydam,  5  How.  Pr. 
254;  Alderman  v.  People,  4  Mich.  414  (6ft  Am.  Dec 
321) ;  Coveney  v,  Tannahill,  1  Hill,  33 ;  Hatton  v.  Robin- 
son, 14  Pick.  416  (25  Am.  Dec.  415)  ;  Oliver  v.  Pate,  43 
Ind.  140. 

Appellant  and  Wiswell  are  charged  with  having  con- 
spired together  for  the  purpose  of  committing  a  fraud 
upon  the  creditors  of  Wiswell,  and  that  the  conveyance 
was  accepted  by  appellant  for  the  sole  purpose  of  assisting 
Wiswell  in  the  consummation  of  such  fraud.  If  such  was 
the  purpose  of  the  disclosure,  the  same  would  not  have 
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been  privileged,  even  if  made  by  Wiswell  confidentially 
to  his  attorneys,  and  certainly  not  when  made  by  Hart- 
ness.  Alexander  v.  United  States,  138  U.  S.  353  (34 
L.  ed.  954)  ;  Higbee  r.  Dresser,  103  Mass.  523 ;  Woodruff 
V.  Hurson,  32  Barb.  557 ;  Taylor  v.  Evans,  29  S.  W.  172. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — Action  to  quiet  title.  On  the  1st  of  May, 
1896,  G.  W.  Wiswell  conveyed  to  plaintiff  (appellant)  the 
property  in  controversy.*  The  consideration  recited  in  the 
deed  was  one  dollar.  The  property  conveyed  consisted  of 
two  dwelling  houses  and  a  vacant  lot  in  New  Whatcom. 
At  the  time  the  deed  was  executed  the  grantor,  Wiswell, 
was  indebted  to  the  Columbia  National  Bank  of  New 
Whatcom  in  the  sum  of  $1,400,  evidenced  by  a  promissory 
note  executed  April  1,  1893,  and  bearing  interest  at  the 
rate  of  one  per  cent,  per  month.  The  bank  became  in- 
solvent in  June,  1893,  and  at  the  time  of  the  transfer  was 
in  the  custody  of  a  receiver.  In  1896,  after  the  deed  was 
executed,  the  receiver  of  the  bank  brought  an  action  upon 
the  note  against  Wiswell,  and  in  the  same  month  obtained 
a  judgment  against  him  for  $2,185.  In  September  follow- 
ing the  judgment  was  sold  at  public  auction  by  the  re- 
ceiver as  one  of  the  assets  of  the  bank,  and  the  respondent 
(defendant)  purchased  the  same  for  $350.  The  defendant 
thereafter,  in  November,  1897,  caused  an  execution  to 
issue  upon  the  judgment,  and  a  levy  to  be  made  upon  the 
property  in  controversy,  and  sale  thereof,  and  in  Febru- 
ary, 1898,  received  a  sheriff's  certificate  of  purchase. 
Thereafter  appellant  commenced  the  present  action,  alleg- 
ing ownership  in  fee  and  possession  of  the  real  property 
in  controversy,  and  that  the  defendant  claimed  an  interest 
or  estate  therein,  which  was  without  right,  and  asked  that 
the  title  be  quieted.  Respondent,  answering  the  com- 
plaint, denied  the  ownership  and  possession  of  appellant, 

42—21  WASH. 


658  HABTNE88  y.  BROWN. 

Opinion  of  the  Coart  —  Bbatis,  J.  [21  Wash* 

and  further  set  up  an  affirmative  defense  that  the  convey- 
ance executed  by  Wiswell,  the  owner  of  said  real  estate, 
to  the  appellant,  was  fraudulent  and  without  considera- 
tion, and  made  for  the  purpose  of  hindering,  delaying,  and 
defrauding  the  creditors  of  Wiswell,  and  especially  of  the 
bank  before  mentioned,  and  that  appellant  had  full  knowl- 
edge of  and  participated  in  the  attempted  fraud  upon  the 
creditors  of  Wiswell ;  and  respondent  prayed  that  his  title 
be  adjudged  superior  to  that  of  appellant.  Appellant  re- 
plied, denying  all  the  facts  alleged  in  the  affirmative  de- 
fense. Upon  the  issues  thus  made  the  case  went  to  trial. 
The  original  deed  executed  by  Wisw.ell  to  appellant  was 
received  in  evidence,  and  a  certified  copy  thereof  from  the 
auditor's  office  was  tendered  by  counsel  for  appellant,  but 
not  admitted.  Affirmative  evidence  of  the  consideration 
of  the  deed,  and  good  faith  of  the  conveyance  from  Wis- 
well to  appellant,  and  possession  thereunder,  was  given  by 
appellant.  Respondent  then,  introduced  testimony  tend- 
ing to  establish  the  affirmative  defense  of  the  answer.  The 
case  was  taken  under  advisement  by  the  court  until  some 
months  thereafter,  when  the  counsel  for  respondent  moved 
to  re-open  the  cause  for  the  purpose  of  introducing  testi- 
mony. The  motion  was  granted,  and  thereupon  two  wit- 
nesses, each  an  attorney  and  counselor  at  law,  were  ex- 
amined by  respondent's  counsel  touching  declarations  of 
the  appellant  made  to  them  relative  to  the  execution  of  the 
deed  to  the  premises  in  controversy  before  the  commence- 
ment of  this  suit.  Objection  was  made  by  counsel  for  ap- 
pellant to  the  testimony  of  each  of  the  witnesses,  upon  the 
ground  that  the  communications  made  to  them  by  appel- 
lant were  privil^ed.  The  objections  were  overruled,  and 
the  witnesses  testified  to  declarations  and  statements  made 
by  the  appellant  variant  from  the  testimony  given  by 
appellant  at  the  trial  of  the  present  cause.  The  statements 
made  by  the  appellant  were  made  at  the  office  of  the  attor- 
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ney  witnesses,  Messrs.  Newman  &  Howard,  who  were  also 
law  partners.  The  relation  of  attorney  and  client  existed 
between  Wiswell  and  Messrs  Newman  &  Howard.  Mr. 
Wiswell  consulted  them  as  to  the  effect  of  the  conveyance 
from  himself  to  the  appellant,  and  also  to  resist  the  con- 
firmation of  the  sale  of  the  property  in  controversy. 

Referring  to  the  statements  of  plaintiff,  Mr.  Newman, 
one  of  the  witnesses,  testified  as  follows: 

"  Q.  You  say  that  he  was  there  at  your  office,  where 
this  conversation  that  is  referred  to  took  place,  as  I  under- 
stand you  i 

A.  Yes,  sir. 

Q.  In  your  law  office  in  New  Whatcom  i 

A.  Yes,  sir. 

Q.  Who  was  present  at  the  time  ? 

A.  Mr.  Hartness  was  there  on  three  different  occasions. 
My  recollection  is  that  on  the  first  occasion  that  Mr.  Wis- 
well, Mr.  Hartness,  my  partner  Mr.  Howard,  and  I  were 
present;  on  the  second  occasion  Mr.  Hartness  and  I  were 
present;  on  the  third  occasion  Mr.  Hartness  and  I  were 
present. 

Q.  Now  he  [appellant]  came  to  your  office  to  see  you 
as  an  attorney,  did  he? 

A.  I  think  he  did ;  yes. 

Q.  And  whatever  conversation  he  had  with  you  now  on 
those  occasions  was  talking  to  you  as  an  attorney,  was  he 
not? 

A.  Yes,  I  guess  he  knew  I  was  an  attorney  ? 

Q.  Well,  he  was  talking  to  you  to  get  your  advice  or 
opinion  witii  reference  to  that  which  he  was  talking  about  ? 

A.  I  didn't  so  understand  it. 

Q.  Well,  did  you  give  him  advice  upon  the  matter? 

A.  To  Mr.  Hartness? 

Q.  Yes. 

A.  No,  I — well,  I  don't  know  whether  I  did  or  not,  Mr. 
Crites.  That  would  possibly  be  an  opinion.  I  stated  my 
opinion  to  him  in  regard  to  a  certain  matter. 

Q.  Now  then  that  conversation,  then,  was  in  the  nature 
of  an  inquiry  of  you  as  an  attorney  and  you  gave  what 
your  ideas  were  with  reference  to  it,  wasn't  it  ? 
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A.  No,  Mr.  Hartness  made  no  inquiries  of  me.  I  will 
explain :  I  sent  for  Mr.  Hartness,  he  did  not  voluntarily 
come  to  me,  he  came  at  my  request.  I  wanted  to  ascertain 
certain  information  that  I  thought  he  possessed,  and  there- 
fore I  sent  for  him  and  he  came  and  I  asked  him  certain 
questions  and  he  made  certain  statements  to  me. 

Q.  And  what  communication  was  made  there  was  made 
in  connection  with  that  matter  of  your  employment  as 
attorney,  was  it  not  ? 

A.  Of  Mr.  Wiswell,  that  is  it  exactly ;  yes,  sir. 

Q.  And  the  only  knowledge  you  have  of  the  matter  waa 
received  by  yuu  in  a  professional  capacity  as  an  attorneys 
employed  in  that  matter  i 

A.  I  think  that  is  correct ;  yes. 

Q.  By  the  court :  Had  you  conversation  with  Mr.  Hart- 
ness at  that  time,  in  the  presence  with  Mr.  Wiswell,  with 
reference  to  matters  involved  in  the  subject  matter  that 
Mr.  Wiswell  consulted  you  about  ? 

A.  Oh,  yes. 

Q.  By  the  court:  The  information  which  you  derived 
from  Mr.  Hartness  was  received  from  statements  made  by^ 
him  in  the  presence  of  Mr.  Wiswell,  at  that  timje  ? 

A.  Well,  some  of  them.  To  explain :  Mr.  Wiswell  made- 
certain  statements  to  me  when  I  was  acting  as  his  counsel, 
and  I  requested  that  he  send  Mr.  Hartness  to  me,  and  re- 
quested that  Mr.  Hartness  bring  a  certain  deed  that  I 
understood  Mr.  Wiswell  had  given  to  Mr.  Hartness ;  and 
my  recollection  is  that  when  Mr.  Hartness  came  to  my 
office  to  bring  the  deed  in  question  he  was  accompanied  by 
Mr.  Wiswell.  I  examined  the  deed  and  asked  Mr.  Hart- 
ness, and  at  the  same  time  Mr.  Wiswell,  numerous  ques- 
tions in  regard  to  the  matter.  However,  there  were  certain 
matters  that  did  not  occur  to  me  at  the  time  that  upon  sub- 
sequent consideration  did  occur  to  me,  and  thereafter  I 
asked  for  Mr.  Hartness  to  visit  me  again,  and  the  second 
time  he  came  without  Mr.  Wiswell,  when  I  went  over  thp^ 
matter  with  him  more  fully  than  originally. 

Q.  Well,  you  gave  your  opinion,  did  you  not  ? 
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A.  I  did  to  Mr.  Wiswell.  ' 

Q.  Did  you  give  it  to  Mr.  Hartness? 
A.    I  might  have  told  Mr.  Hartness  at  the  time  what 
my  judgment  was  in  regard  to  the  validity  of  the  transfer. 

Q.  You  were  inquiring  into  the  fact  as  to  whether  it 
was  a  good  transfer  or  fraudulent  transfer,  were  you  not  ? 
That  was  your  point  in  the  examination,  wasn't  it? 

A.  Well,  I  wanted  to  be  able  to  advise  Mr.  Wiswell  as 
to  whether  he  had  or  had  not  a  good  legal  title. 

Q.  As  to  whether  he  had  conveyed  a  good  title  to  Hart- 
ness— ^wasn't  that  it  ? 

A.  Yes,  sir." 

The  witness  also  said  he  desired  to  regard  the  communi- 
cations as  confidential  and  privileged. 

Mr.  Howard,  the  partner  of  Mr.  Newman,  testified  to 
the  statements  made  by  plaintiff  in  the  presence  of  himseK 
and  Wiswell  and  his  partner,  in  the  consultation  room. 
He  said : 

"  They  desired  to  know  further  relative  to  the  transfer 
of  property  made  by  Wiswell  to  Hartness,  plaintiff,  and 
they  asked  to  have  the  plaintiff  come  in  so  fliey  could  go 
over  the  matter  with  him,  and  the  conversation  occurred 
when  he  came  in." 

The  witness  also. said: 

"  I  desire  to  make  a  stateiiient  on  my  own  behalf  that 
while  it  is  somewhat  in  the  nature  of  a  legal  conclusion, 
possibly,  for  the  court  to  pass  upon,  it  occurs  to  me  that 
that  conversation  had  there  was  one  of  a  privileged  char- 
acter. All  the  information  that  we  received  from  Mr. 
Hartness,  while  we  were  not  his  attorneys,  it  was  prac- 
tically examining  him  as  a  witness  for  Wiswell.  Judges 
may  differ  as  to  what  that  means." 

Witness  also  said  it  was  a  general  conversation  between 
counsel  and  Wiswell  and  plaintiff  with  reference  to  the 
execution  of  the  deed,  and  the  transfer  of  the  property  in 
controversy  here,  and  that  the  matter  under  consideration 
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at  the  time  was  to  asoertain  whether  or  not  the  plaintifPs 
dealings  with  the  property  and  his  relations  with  Wiswell 
were  such  that  counsel  could  make  ihem  support  a  consid- 
eration for  the  execution  of  the  deed. 

From  an  examination  of  the  facts  appearing  in  the 
record  in  this  cause,  it  seems  apparent  that  the  validity  of 
the  judgment  in  the  superior  court  must  depend  upon  tie 
evidence  of  the  attorneys,  Messrs.  Newman  and  Howard, 
which  was  admitted.  If  their  evidence  was  inadmissible 
and  is  not  considered,  the  affirmative  defense  set  up  in  the 
answer  of  defendant  is  not  sustained.  The  real  contro- 
versy here  is,  were  the  statements  purported  to  have  been 
made  by  plaintiff  in  the  counsel  chamber  of  the  attorneys 
privil^ed.  Our  statute  (Bal.  Code,  §5994,  subd.  2) 
reads : 

"An  attorney  or  counselor  shall  not,  without  the  con- 
sent of  his  client,  be  examined  as  to  any  communication 
made  by  the  client  to  him,  or  his  advice  given  thereon  in 
the  course  of  professional  employment 

We  think  the  statute  merely  declares  and  confirms  the 
existing  rule  at  common  law  relating  to  professional  com- 
munications between  attorney  and  client  There  has  not 
been  uniformity  in  the  application  of  the  rule  in  the  courts 
of  this  country,  but  in  England  the  courts  seem  to  have 
arrived  at  comparative  uniformity  in  its  application. 
Judge  Stephens  in  Stephens  on  Evidence  (vol.  1,  p.  116), 
states  it  thus : 

"  No  legal  adviser  is  permitted,  whether  during  or  af t^r 
the  termination  of  his  employment,  as  such,  unless  with 
the  client's  express  consent,  to  disclose  any  communication, 
oral  or  documentary,  made  to  him  as  such  legal  adviser, 
by  or  on  behalf  of  his  client,  during,  in  the  course,  and  for 
the  purpose  of,  his  employment.  It  is  immaterial  whether 
the  client  is  or  is  not  a  party  to  the  action  in  which  the 
question  is  put  to  the  legal  adviser." 
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Thifi  text  seems  predicated  upon  the  leading  English 
case  of  Oreenough  v.  Oaskell,  1  Mylne  &  K.  98.  Green- 
leaf  on  Evidence  (vol.  1,  §237),  adopts  in  the  text  the 
exact  language  of  Lord  Brougham  in  the  Oreenough  Case, 
which  IP : 

"If,  touching  mattersr  that  come  within  the  ordinary 
scope  of  professional  employment,  they  receive  a  com- 
munication in  their  professional  cajpacity,  either  from  a 
client,  or  on  his  account  and  for  his  benefit,  in  the  trans- 
action of  his  business,  .  .  .  they  are  not  only  jus- 
tified in  withholding  such  matters,  but  bound  to  withhold 
them,  and  will  not  be  compelled  to  disclose  the  informa- 
tion ...  in  any  court  of  law  or  equity,  either  as  a 
party  or  as  witness." 

In  that  case  the  proposed  discovery  from  the  witness 
was  a  letter  written  to  the  counsel  by  a  third  party,  to 
whom  the  counsel  witness  had  written  requesting  the  in- 
formation it  contained,  on  behaK  of  his  client.  The  right 
to  produce  the  letter  was  denied  because  the  letter  was 
privileged.  Greenleaf  (vol.  1,  §239),  discussing  the  privi- 
lege, says: 

"  Whether  he  be  called  as  a  witness,  or  be  made  defend- 
ant, and  a  discovery  sought  from  him  as  such,  by  bill  in 
chancery,  whatever  he  has  learned,  as  counsel,  solicitor, 
or  attorney,  he  is  not  obliged  nor  permitted  to  disclose." 

The  principle  is  also  asserted  in  Curling  v.  Perring,  2 
Mylne  &*K.  380.  This  was  a  bill  for  specific  performance 
of  an  agreement  to  purchase  annuities  for  life.  PlaintiflE 
moved  for  the  production  of  letters  addressed  by  the 
solicitor  of  defendants  to  a  third  party,  and  the  letters 
were  in  part  set  out  in  the  answer,  and  admitted  to  be  in 
the  possession  of  defendants.  Their  production  was  de- 
nied on  the  ground  that  the  letters  were  privileged.  Weeks 
on  Attorneys,  §144,  thus  states  the  privilege: 

"An  attorney  is  privileged  from  giving  evidence  of  any 
confidential  communication  made  to  him  by  his  client,  or 
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concerning  which  he  has  been  informed  in  his  profeesional 
capacity  as  attorney  for  the  client" 

Some  of  the  authorities  mention  the  communications 
between  a  party  or  his  legal  adviser  and  his  witnesses  as 
privileged.  Storey  v.  Lennox,  1  Mylne  &  C.  525 ;  Llewel- 
lyn V.  Badeley,  1  Hare,  527;  Curling  v.  Perring,  supra; 
Bunbury  v.  Bunhury,  2  Beav.  173 ;  Ross  v,  Qibhs,  L.  R. 
8  Eq.  522;  19  Am.  &  Eng.  Enc.  Law,  p.  130;  Simpson  v. 
Brown,  33  Beav.  483., 

The  supreme  court  of  Maine,  in  Wade  v.  Ridley,  87 
Me.  368  (32  Atl.  975),  adjudged  that  statements  of  fact 
made  in  good  faith  to  an  attorney  at  law  for  the  purpose 
of  obtaining  his  professional  guidance  or  opinion  are  privi- 
leged communications,  that  it  was  not  necessary  that  the 
relation  of  attorney  and  client  should  exist,  and  that  t' 
rule  should  be  construed  liberally  in  favor  of  the  per? 
seeking  legal  advice,  in  order  to  encourage  a  full  state- 
ment of  all  the  facts.  The  same  court  had  before  observed, 
in  Sargent  v.  Hampden,  38  Me.  581 : 

"  The  reasons  upon  which  this  time  honored  rule  of  law 
is  founded,  may  apply  with  equal  force,  where  one  makes 
application  to  counsel  for  professional  services,  although 
the  relation  of  client  and  attorney,  between  them,  do  not, 
in  fact,  subsist." 

It  is  urged  by  counsel  for  respondent  that,  if  the  com- 
munications made  by  the  plaintiff  and  Wiswell  to  the  at- 
torneys were  made  in  confidence,  yet,  as  there  was  a  third 
person  present,  the  bar  of  secrecy  was  removed,  and  the 
facts  could  be  stated  by  the  attorneys.  But  it  was  observed 
in  Blount  v.  Kimpton,  155  Mass.  378  (29  K  E.  590,  31 
Am.  St.  Hep.  554) : 

"  They  [defendants]  contend  that  if  they  are  made  in 
the  presence  and  hearing  of  a  third  person,  that  removes 
the  privilege,  and  makes  the  testimony  of  the  attorney  con- 
cerning them  admissible.     But,  as  between  the  client  and 
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attorney,  they  are  still  confidential,  though  made  in  the 
presence  or  hearing  of  a  third  person.  The  only  eflEect  of 
that  is  that  they  are  less  confidential  in  fact,  and  that  such 
third  party  may  testify  to  them.  It  does  not  qualify  the 
attorney  as  a  witness." 

In  7  Benedict's  Reports,  433,  In  Re  Aspinwall,  a  Bank- 
rupt, it  was  held  by  the  court  that: 

"Counsel  for  a  bankrupt  is  not  required,  when  ey- 
ined  as  a  witness  in  the  bankruptcy  proceedings,  to  dis- 
close any  information  as  to  the  affairs  of  the  bankrupt, 
which  he  received  as  such  counsel,  from  the  bankrupt,  or 
from  persons  to  whom  he  was  referred  by  the  bankrupt 
for  the  purpose  of  obtaining  such  information  as  such 
counsel." 

In  Bacon  v.  Frisbie,  80  K  Y.  394  (36  Am.  Eep.  627), 
the  complaint  alleged  fraudulent  conspiracy  to  obtain  from 
the  plaintiff  certain  hotel  property  by  means  of  false  rep- 
resentations. Defendants  (four  of  them)  induced  plaintiflE 
to  sell  and  convey  the  property  to  defendant  Frisbie. 
Plaintiff  offered  to  prove  by  an  attorney  declarations  made 
to  the  attorney  by  one  of  the  defendants  (Eatnour).  Ob- 
jection was  made  on  the  ground  that  they  were  privileged 
communications.  The  attorney  witness  stated  that  he  had 
no  general  retainer  from  Ratnour,  and  received  no  fee, 
and  was  not  engaged  by  him  in  regard  to  the  suit,  and 
witness  did  not  consider  that  he  was  advising  him  as  coun- 
sel, for  the  reason  that  Ratnour  did  not  inform  him  what 
the  transaction  was  until  just  as  he  was  going  out  of  the 
door  of  a  saloon ;  tliat  there  were  three  or  four  others  pres- 
ent at  the  time,  and  one  of  them  was  within  hearing.  The 
court  at  general  term  held  the  testimony  of  the  witness 
inadmissible  as  against  Ratnour.  But  it  was  urged  before 
the  court  of  appeals  that  the  ruling  did  not  extend  the 
privilege  far  enough;  that  it  was  also  inadmissible  as  to 
the  other  defendants.     The  court  observed: 
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"  Communications  made  to  an  attorney  in  the  course  of 
any  personal  employment,  relating  to  the  subject  thereof, 
and  which  may  be  supposed  to  be  drawn  out  in  con- 
sequence of  the  relation  in  which  the  parties  stand  to 
each  other,  are  under  the  seal  of  confidence,  and  entitled  to 
protection  as  privileged  communications.  .  .  .  The 
principle  is,  tliat  he  who  seeks  aid  or  advice  from  a  lawyer 
ought  to  be  altogether  free  from  the  dread  that  his  secrets 
will  be  uncovered ;  to  the  end  that  he  msij  speak  freely  and 
fully  all  that  is  in  his  mind.  Now  this  principle  is  not 
wholly  kept,  if  what  is  thus  said  may  be  told  without  his 
assent,  though  to  the  immediate  harm  or  help  of  another 
only.  The  disclosure  is  made,  his  secret  is  bruited,  and  he 
has  it  no  longer  in^his  power  to  stay  it  from  use. 
And  it  is  but  a  further  natural  growth  of  the  rule,  that  the 
communication  is  to  be  privileged  from  being  put  in  evi- 
dence for  or  against  another.  .  .  .  And  had  Rat- 
nour  not  been  a  party  to  the  action,  and  so  have  no  right 
to  be  at  the  trial  and  object,  yet  the  objection  would  lie  in 
the  mouth  of  Frisbie,  who,  by  it,  would  but  call  upon  the 
court  to  keep  untouched  a  rule  of  public  policy,  made  and 
to  be  kept  not  especially  for  his  good,  but  for  that  of  all 
men.'^ 

For  further  discussion  of  the  reason  for  the  privilege, 
see  March  v.  Ludlum,  3  Sandf.  Ch.  35;  McMannus  v. 
State,  2  Head,  213. 

It  is  true,  as  has  been  suggested,  that  there  are  very 
respectable  authorities  which  construe  the  privilege  much 
more  strictly ;  and  cases  are  found  which  go  to  the  extent 
of  restricting  the  privilege  alone  to  where  the  relation  of 
attorney  and  client  actually  exists,  and  also  removes  the 
seal  from  the  mouth  of  the  attorney  when  made  by  the 
client  in  the  presence  of  others,  or  by  other  persons  to  the 
attorney  in  the  presence  of  the  client.  Among  them,  and 
cited  by  counsel  for  respondent  as  tending  to  support  his 
contention,  are  1  Thompson,  Trials,  §  296 ;  In  Re  O'Dono- 
hoe,  18  Fed.  Cas.  No.  10,435;  Lalance,  etc.,  Mfg.  Co.  v. 
Haberman  Mfg.  Co.,  87  Fed.  563;  Montgomery  v.  Per- 
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kins,  94  Fed.  '23 ;  House  v.  House,  61  MicL  69  (27  N.  W. 
858, 1  Am.  St.  Eep.  570). 

In  the  case  at  bar  the  relation  of  attorney  and  client 
actually  existed  between  Wiswell  and  the  counsel  wit- 
nesses. In  the  subject  matter  of  that  engagement  was,  at 
any  rate,  the  upholding  of  the  transfer  made  from  Wiswell 
to  plaintiff.  In  fact,  it  is  apparent  that  the  essence  of  the 
consultation  between  Wiswell  and  counsel  witnesses  and 
the  plaintiff  was  the  very  facts  which  are  in  controversy 
in  this  case,  and  it  is  further  apparent  that  Wiswell  and 
the  plaintiff  at  such  consultation  were  each  interested  in 
the  maintenance  of  the  conveyance.  The  conmiunications 
received  at  that  time  from  Wiswell  were  intermingled  with 
and  supplemented  by  those  from  the  plaintiff,  and,^as  one 
of  the  counsel  witnesses  says,  the  whole  matter  was  thor- 
oughly gone  into,  and  Wiswell  and  plaintiff  each  com- 
municated unreservedly  to  counsel ;  and  we  think  it  fairly 
appears,  also,  that  the  plaintiff,  while  present,  desired  the 
advice  which  was  given  at  the  time  by  the  counsel  wit- 
nesses. It  seems  that  counsel  were  impressed  with  the 
idea  that  Wiswell  alone  was  their  client,  as  he  is  the  one 
who  paid  them ;  but  the  advice  upon  this  matter  in  which 
botb  plaintiff  and  Wiswell  were  directly  interested  was 
given  to  both,  though  not  formally  at  any  request  from  the 
plaintiff.  The  information  received  by  the  counsel  wit- 
nesses was  attributable  solely  to  their  professional  char- 
acter. It  was  given  to  them  for  advice,  and  it  is  imma- 
terial here  to  determine,  under  the  circumstances  sur- 
rounding the  consultation,  whether  the  actual  relation  of 
attorney  and  client  existed  between  the  plaintiff  and  coun- 
sel witnesses.  The  disclosures  made  to  the  counsel  wit- 
nesses by  the  plaintiff,  under  the  circumstances,  are  within 
the  privilege  declared  by  the  statute.  The  authorities 
usually  state  that  this  privilege  is  for  the  benefit  of  the 
client,  and  that  he  alone  can  waive  it.    This  is  unquestion- 
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ably  correct.  But,  as  observed  in  Bacon  v.  Frishie,  supra, 
the  objection  can  be  made  by  any  one  against  whom  the 
evidence  is  offered,  in  the  interest  of  sound  public  policy. 
The  rule  should  be  fairly  construed,  so  that  the  freest  com- 
munication may  be  made  between  counsel  and  client,  and 
that  communications  thus  made,  involving  the  necessary 
and  useful  intervention  of  others,  may  be  equally  pro- 
tected. 

The  further  contention  of  counsel  for  respondent  that 
the  communications  of  plaintiff  and  Wiswell  were  not 
privileged,  because  relating  to  a  conspiracy  to  defraud 
WiswelFs  creditors,  cannot  be  sustained,  for  the  reason 
that  the  consultation  was  with  reference  to  a  finished 
transaction  and  an  executed  transfer  of  real  property; 
and  fraud  is  assumed  only  upon  the  statements  alleged  to 
have  been  made  to  the  counsel  witnesses  of  transactions 
preceding  the  transfer  of  the  property.  The  rule,  how- 
ever, is  well  settled  that  communications  made  to  counsel 
in  contemplation  of  fraud  or  a  criminal  act  are  not  privi- 
leged. 

Other  errors  assigned  are  deemed  unimportant,  in  view 
of  the  conclusion  that  the  issue  of  fraud  tendered  by  the 
respondent  was  not  sustained  by  the  evidence. 

The  judgment  is  reversed,  and  the  superior  court 
directed  to  enter  a  decree  quieting  the  title  to  the  premises 
in  controversy  in  the  plaintiff. 

Gordon,  C.  J.,  and  Fullerton,  J.,  concur. 

Dunbar,  J.,  dissents. 
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[No.  3375.    Decided  December  15,  1899.] 

The  City  of  Ballabd,  Respondent,  v.  A.  G.  Thompson 
et  al..  Defendants,  F.  L.  Fehbjbn  et  al..  Appellants, 

OFFICIAL  bonds — ^LIABILITT  OF  STJBETIES. 

The  fact  that  a  public  officer  continues  to  hold  office  and  dis- 
charge the  duties  thereof  after  the  expiration  of  his  original  term» 
whether  by  continuing  after  re-election  without  qualifying  for  the 
second  term,  or  by  holding  over  until  a  successor  is  elected  and 
qualified,  will  not  subject  the  sureties  upon  the  official  bond  given 
for  his  original  term  of  office  to  liability  for  losses  sustained  by 
him  while  so  holding  over  and  continuing  in  office  beyond  the 
tenure  for  which  the  bond  had  been  given. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Obanoe  Jacobs,  Judge.    Reversed. 

Piles,  Donworth  &  Howe,  for  appellants. 

Davis  &  Gilmore  and  Ivan  L.  Hyland,  for  respondent. 

The  opinion  of  the  court  was  delivered  hy 

GoBDON,  C.  J. — The  city  of  Ballard,  a  city  of  the'third 
class,  brought  this  action  against  the  defendant,  A.  G. 
Thompson  as  principal,  and  the  other  defendants  as  sure- 
ties, on  the  official  bond  given  by  Thompson  as  treasurer 
of  the  plaintiff  city. 

It  appears  from  the  record  that  Thompson  was  elected 
treasurer  in  December,  1894,  his  official  term  commencing 
the  following  January.  Prior  to  entering  upon  his  official 
duties,  he  qualitied  by  taking  the  oath  of  office  and  execut- 
ing a  bond  in  the  sum  of  $50,000,  that  being  the  bond  in 
suit.  In  December,  1895,  Thompson  was  re-elected  treas- 
urer for  the  term  beginning  the  following  January,  but, 
without  qualifying  or  giving  any  new  bond,  he  continued 
to  perform  the  duties  devolving  upon  the  treasurer  until 
about  February,  1897.  Between  June,  1896,  and  Janu- 
ary, 1897,  owing  to  the  failure  of  two  banks  in  the  city  of 
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Seattle,  he  sustained  a  loss  amounting  in  the  aggregate  to 
the  sum  of  $2,536.97.  It  was  to  recover  this  sum  that  the 
present  action  was  brought. 

The  case  presents  but  a  single  question,  which  may  be 
stated  as  follows:  Are  the  sureties  upon  the  official  bond 
of  the  treasurer  of  a  city  of  the  third  class  liable  for  the 
acts  of  such  treasurer  after  the  expiration  of  the  term  for 
which  he  was  elected  ? 

Section  927,  Bal.  Code,  provides  for  the  election  of  such 
officers  on  the  first  Tuesday  after  the  first  Monday  in 
December  of  each  year,  and  fixes  the  tenure  of  office  at  one 
year  from  and  after  the  first  Tuesday  jn  January  next  suc- 
ceeding the  day  of  each  election,  and  until  their  successors 
are  elected  and  qualified. 

Section  928,  Bal.  Code,  requires  the  officer,  before  enter- 
ing upon  the  duties  of  his  office,  to  execute  a  bond  to  the 
city  in  such  sum  as  the  council  may  by  ordinance  deter- 
mine, conditioned  for  the  faithful  performance  of  his 
duties;  and  further  requires  the  officer,  before  entering 
upon  the  duties  of  his  office,  to  take  and  file  the  constitu- 
tional oath  of  office. 

Section  1618,  Bal.  Code,  is  as  follows: 

"Every  official  bond  executed  by  any  officer  pursuant 
to  law  shall  be  deemed  and  taken  to  be  in  force,  and  shall 
be  obligatory  upon  the  principal  and  sureties  therein  for 
any  and  all  breach  of  the  condition  or  conditions  thereof 
committed  during  the  time  such  officer  shall  continue  to 
discharge  any  of  the  duties  of  or  hold  such  office,  and 
every  such  bond  shall  be  deemed  to  be  in  force  and  obliga- 
tory upon  the  principal  and  sureties  therein  for  the  faith- 
ful discharge  of  all  duties  which  may  be  required  of  such 
officer  by  any  law  enacted  subsequent  to  the  execution  of 
such  bond,  and  such  condition  shall  be  expressed  therein, 
(Laws  1890,  p.  34,  §  2;  1  H.  C,  §  2901)." 

While  the  present  case  differs  somewhat  in  its  facts 
from  that  of  King  County  v.  Ferry,  5  Wash.  536  (32  Pac. 
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538,  34  Am.  St.  Rep.  880),  still  the  same  principle  under- 
lies both  cases,  and  there  is  no  difference  or  distinction  to 
be  drawn.  In  the  opinion  in  that  case  the  two  lines  of 
authorities  bearing  upon  this  question  are  taken  up  and 
fully  discussed,  and  the  cases  in  support  of  the  respective 
lines  cited  and  reviewed.  In  the  course  of  the  opinion 
we  said: 

"  The  authorities  cannot  be  reconciled,  some  courts 
holding  that  the  bond  is  made  in  contemplation  of  the 
law  and  must  be  construed  with  reference  to  the  law  gov- 
erning the  office,  and  where  the  law  provides  that  the  term 
of  office  shall  continue  until  the  successor  is  elected  and 
qualified,  which  is  the  law  governing  this  case,  that  the 
bond  is  given  not  only  for  the  statutory  term,  but  for  the 
further  time  which  may  elapse  between  the  end  of  the 
expressed  statutory  term  and  the  time  when  the  successor 
is  elected  and  qualified ;  that  the  law  becomes  incorporated 
into  the  bond;  that  the  sureties  are  bound  to  know  that 
his  right  to  the  office  may  extend  beyond  the  year,  and 
that  this  possible  extension  is  taken  into  consideration 
and  provided  for  in  the  bond.  .  .  .  But  after  a 
great  deal  of  deliberation,  and,  we  must  admit,  some  hesi- 
tation, we  are  constrained  to  adopt  the  opposite  view, 
which  is  amply  sustained  by  authority  and  we  think  by 
better  reasoning.  ...  So  far  as  the  term  ^until 
his  successor  is  elected  and  qualified'  is  concerned,  while 
it  might  have  great  significance  when  applied  to  the  officers 
of  private  corporations,  it  can  have  none  here,  for  the  law 
provides  when  the  officer  elect  shall  qualify,  and  if  he  does 
not  qualify  within  the  time  prescribed  the  commissioners 
can  declare  his  office  forfeited,  and  appoint  another  officer. 
In  this  instance,  when  the  term  of  office  for 
which  the  bond  was^  given  had  expired,  another  bond 
should  have  been  required,  and  if  the  authorities  have 
neglected  their  duty,  or  the  legislature  has  inadvertently 
failed  to  make  provision  for  a  proper  bond,  it  is  inequita- 
ble and  unjust  to  make  the  sureties  for  the  original  term 
responsible  for"  such  neglect  and  inadvertence." 

We  have  no  disposition  to  depart  in  the  slightest  degree 
from  the  reasoning  or  conclusion  announced  in  that  case. 
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and,  as  we  are  entirely  clear  that  the  present  case  falls 
within  it  and  is  controlled  by  it,  it  would  be  a  useless  and 
unprofitable  undertaking  to  again  enter  upon  the  discus- 
sion of  the  question.  It  follows  that  it  must  be  held  that, 
in  contemplation  of  laWj^  the  language  of  the  bond  can 
only  be  construed  as  applying  to  the  current,  and  not  to 
a  future,  term. 

The  judgment  appealed  from  must  be  reversed,  and  the 
case  remanded  with  directions  to  the  superior  court  to 
enter  judgment  dismissing  the  action  at  plaintiff's  cost. 

Dunbar^  Reavis  and  Fullerton,  JJ.,  concur. 


[No.  8378.    Decided  December  15,  1899.] 

The  State  of  Washington^  on  the  Relation  of  Robert 
W.  Swan,  Respondent,  v.  Frank  Taylor^  Appellani. 

CITY  MARSHAL — TERM  OF  OFFICE — STATUTES — ^REPEAL  BY  IMPLICATION. 

Laws  1895,  p.  361,  which  provides  that  in  all  cities  of  the  third 
and  fourth  classes  the  marshal  shall  be  elected  by  the  city  counciU 
and  shall  hold  office  for  one  year,  does  not,  in  view  of  the  scope 
shown  by  its  title,  "An  act  providing  for  the  election  of  city  mar- 
shal in  cities  of  the  third  and  fourth  classes,"  work  a  repeal  or  an 
amendment  of  Laws  1893,  p.  103,  in  any  particular  beyond  the 
manner  of  election  of  the  city  marshal;  that  portion  of  the  act  of 
1893  prescribing  the  term  of  office  of  city  officers  continuing  in 
force,  and  making  the  term  of  the  marshal,  as  well  as  that  of  the 
other  officers,  begin  the  first  Tuesday  in  January  next  succeeding 
the  day  of  his  election. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Charles  W.  Hodgdon,  Judge.     Affirmed. 

Thomas  M.  Vance,  for  appellant. 
Oeorge  C.  Israel,  for  respondent. 


STATE.  EX  REL.  SWAN.  v.  TAYLOR.  673 

Dec.  1899.]         Opinion  of  the  Court— Gordon,  C.  J- 

The  opinion  of  the  court  was  delivered  by 

Gordon,  C.  J. — This  case  was  tried  in  the  superior 
court  upon  an  agreed  statement  of  facts,  and  from  a  judg- 
ment in  favor  of  relator  the  defendant  has  appealed.  It 
appears  that  upon  the  6th  day  of  February,  1896,  the 
appellant  was  duly  elected  by  the  council  of  the  city  of 
Olympia,  'a  city  then  and  now  a  city  of  the  third  class, 
to  the  office  of  city  marshal,  and  on  the  8th  day  of  that 
month  filed  his  official  bond  and  oath  of  office  and  entered 
into  possession  of  said  office,  which  he  continued  to  hold 
thereafter  until  the  1st  day  of  March,  1897,  when  he  was 
re-elected  by  the  council,  and  again  qualified,  and  con- 
tinued in  possession  of  the  office.  On  the  5th  day  of 
January,  1898,  while  the  appellant  retained  possession 
thereof,  the  council  proceeded  to  elect  the  relator  to  the 
said  office,  and  directed  him  to  qualify  and  take  possession 
of  the  same.  Thereafter  the  relator  did  qualify  by  taking 
the  oath  and  filing  the  official  bond  required  by  law,  and 
made  demand  for  the  possession  of  the  office,  and,  upon 
appellant's  refusal  to  surrender,  instituted  this  action. 

It  is  contended  by  the  appellant  that  at  the  time  of  the 
relator's  election  by  the  council,  viz.,  on  January  5,  1898, 
the  term  for  which  appellant  had  been  elected  had  not 
expired,  and  this  contention  involves  the  only  question 
arising  upon  the  appeal. 

Section  1,  Laws  1893,  p.  103,  among  other  things,  pro- 
vides that  the  mayor,  marshal,  and  certain  other  officers 
"shall  be  elected  by  the  qualified  electors  of  said  city  at 
a  general  municipal  election  to  be  held  therein  on  the 
first  Tuesday  after  the  first  Monday  in  December  in  each 
year;"  and  it  further  provides  that: 

"  The  mayor,  treasurer,  health  officer,  marshal,  clerk 
and  attorney  shall  hold  office  for  the  period  of  one  year 
from  and  after  the  first  Tuesday  in  January  next  succeed- 

43—21  WASH. 
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ing  the  day  of  such  election,  and  until  their  successors 
are  elected  and  qualified." 

In  1895  the  legislature  passed  the  following  enactment 
(Laws  1895,  p.  351) : 

"  Section  1.  That  in  all  cities  of  the  third  and  fourth 
classes  in  this  state  the  marshal  shall  in  all  cases  be 
elected  by  the  city  council,  and  he  shall  hold  office  for 
one  year,  unless  sooner  removed  for  cause." 

The  section  just  set  forth  is  all  that  is  contained  in  the 
enactment,  the  title  of  which  is  as  follows: 

"  An  Act  providing  for  the  election  of  city  marshal  in 
cities  of  the  third  and  fourth  classes,  and  other  cities  of 
equal  population." 

The  determination  of  the  question  involved  in  this  case 
depends  upon  whether  the  act  of  1895  is  to  be  considered 
as  repealing  the  act  of  1893,  supra,  in  so  far  as  relates  to 
the  term  of  the  office  of  marshal  and  the  commencement 
of  that  term.  The  position  of  the  appellant  is  that  the 
act  of  1895  amounted  in  these  respects  to  a  repeal  by  im- 
plication of  the  law  of  1893,  supra.  We  think  the  posi- 
tion is  not  well  taken.  The  end  of  all  interpretation  is 
to  ascertain  the  legislative  intent,  and  in  the  ascertain- 
ment of  it  the  title  whicJi  has  been  given  to  an  enactment 
is  always  a  proper  subject  for  consideration.  Endlich, 
Interpretation  of  Statutes,  §  59. 

"  The  language  of  an  act  should  be  construed  in  view 
of  its  title  and  its  lawful  purposes ;  .  .  .  The  sub- 
ject or  object  expressed  in  the  title  fixes  a  limit  to  the 
scope  of  the  act."  Sutherland,  Statutory  Construction, 
§  211.      See,  also,  §  102. 

The  act  of  1895  did  not  create  a  new  office,  nor  did  it 
change  the  term  for  which  the  officer  should  hold.  The 
only  change  made  by  it  was  in  regard  to  the  manner  in 
which  the  officer  should  be  elected.  It  conferred  the 
power  of  election  of  marshal  upon  the  city  council,  where- 
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as^  under  the  act  of  1893,  the  power  was  lodged  with  the 
qualified  electors  of  the  city.  That  was  the  only  change 
wrought  by  the  act  of  1895.  It  is  all  that  is  embraced 
within  the  title,  and  we  think  all  that  is  inferable  from 
the  language  of  the  enacting  clause. 

We  conclude  that  the  superior  court  was  right  in  its 
judgment,  and  it  is  affirmed. 

Keavis^  Fullebton  and  Dunbab,  JJ.,  concur. 


[No.  8881.    D6oMed  December  15,  IM.] 

MoiTBOE  J.  Fbiedman  et  al..  Appellants,  v.  Chablbs  H. 
Manley  et  al,.  Respondents, 

JUDOMBNT-— YAOATION — OBOUNDS. 

A  Judgment  will  not  be  vacated  upon  grounds  that  have  already 
been  passed  upon  by  the  court  in  denying  a  motion  for  a  new  trial. 

SAME — ^WHEN  PEBJUBY  SUFFICIENT  OBOUin). 

Perjury  is  not  a  ground  for  vacating  a  Judgment,  unless  there 
is  connected  with  it  such  circumstances  as  will  relieve  the  oppo- 
site party  from  all  implication  of  want  of  diligence  and  com- 
pletely deceive  him  as  to  the  nature  of  the  testimony. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thomas  Cabboll,  Judge.     Affirmed. 

F,,S,  Blaitner,  for  appellants. 

Johnson  Nickeus  and  Emmett  N,  Parker,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Gk)KDON,  C.  J. — This  is  a  proceeding  under  ch.  17,  tit. 
28,  Ballinger's  Code,  to  vacate  a  judgment  theretofore 
rendered  by  the  superior  court  of  Pierce  county,  and  sub- 
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sequently  affirmed  by  this  court  (see  ante,  p.  43,  56 
Pac.  832),  upon  the  following  grounds:  (1)  Fraud  prac- 
ticed by  respondents;  (2)  unavoidable  casualty  and  mis- 
fortune; (3),  newly  discovered  evidence. 

On  hearing  the  evidence  in  support  of  the  petition,  the 
lower  court  entered  judgment  denying  the  application, 
and  the  present  appeal  was  taken  therefrom.  An  exami- 
nation of  the  petition  discloses  that  the  grounds  upon 
which  it  is  based  are  similar  to  those  set  up  in  support  of 
the  petitioners'  motion  for  a  new  trial  in  the  original 
action.  We  sustained  the  order  of  the  trial  court  which 
denied  that  motion.  Friedman  v.  Manley,  ante,  p.  43 
(56  Pac.  832). 

Certain  it  is  that,  as  to  the  newly  discovered  evidence 
and  unavoidable  casualty  and  misfortune  which  is  re- 
ferred to  and  relied  upon  in  the  petition,  no  new  question 
is  presented. 

In  its  facts  the  present  case  is  very  much  like  that  of 
McDougall  v.  Walling,  decided  by  this  court  on  October 
4,  1899,  ante,  p.  478.  In  the  course  of  the  opinion  in 
that  case  we  said: 

"  Perjury  is  not  specified  in  our  statute  as  a  distinctive 
ground  for  vacating  a  judgment.  There  must  at  any  rate 
be  connected  with  it  such  circumstances  as  will  relieve  the 
opposite  party  from  all  implication  of  want  of  diligence 
and  deceive  him  completely  in  the  nature  of  the  testi- 
mony." 

Upon  the  former  appeal  of  Friedman  v.  Manley,  supra, 
the  main  effort  of  the  counsel  for  the  appellants  was  di- 
rected to  showing  that  they  were  surprised  at  the  nature 
of  the  evidence  introduced  by  the  respondents,  and  that 
it  was  such  surprise  as  warranted  a  new  trial.  We  en- 
deavored, in  the  course  of  the  opinion,  to  show  the  fallacy 
of  that  position.  The  position  has  not  been  strengthened 
in  the  present  proceeding,  and  it  will  not  do  to  sanction  a 
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course  of  procedure  that  will  permit  a  defeated  party, 
after  final  judgment,  to  revive  the  litigation  for  the  sole 
purpose  of  having  a  re-examination  of  the  issues  which 
were  concluded  by  the  former  judgment.  We  held  upon 
the  former  appeal  that  the  evidence  which  was  alleged  by 
appellants  to  have  constituted  "surprise"  was  clearly  with- 
in the  issues  raised  by  the  pleadings,  and  that  the  exercise 
of  proper  diligence  would  have  enabled  the  appellants  to 
have  been  prepared  for  it. 

In  McDougall  v.  Walling,  supra,  we  also  said: 

"  It  cannot  be  the  rule  that  a  judgment  can  be  attacked 
for  fraud  because  in  the  trial  the  prevailing  party  defend- 
ant failed  to  voluntarily  disclose  the  wealmess  of  his  de- 
fense or  some  evidence  which  would  tend  to  overthrow  his 
defense.  Ordinarily  the  pleadings  must  determine  what 
issues  will  be  tried,  and  it  has  never  seemed  to  be  the 
practice  that  a  party  must  disclose  to  his  adversary  what 
his  testimony  will  be  or  that  he  must  suggest  testimony 
for  his  adversary." 

The  coTficlusion  reached  by  the  superior  court  was  right, 
and  its  judgment  is  affirmed. 

Reavis,  Fullebton  and  Dunbab,  JJ.,  concur. 


[No.  841A.    Decided  December  18,  me.] 

J.   Fbank  Watson,  Trustee,  Appellant,  v.   Jambs  N".       |_g  mi 
Glovbb  et  al.  Respondents.  JL^I 

21    677 

BIGHTS  Am  REMCDIX8 — KISNAHINO  VOBM  OF  ACTION — SUITIOIXNOT  OT  ^  ^    ^^ 

OOMPIAIHT.  l|i    ?S! 

Under  the  code  system  of  pleading,  where  a  complaint  states 
facts  sufficient  to  entitle  plaintlfT  to  relief.  It  is  not  demurrable 
because  it  does  not  state  facts  sufficient  under  the  name  he  has 
given  his  action,  through  a  misconception  of  the  nature  of  his 
remedial  right 
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QUIETINO    TITLB — OONFUCnNG    CLAIMS    TO    BBAL    PBOPEBTT — BUFFIGI- 
ENOT  OF  COMPLAINT. 

A  complaint  states  a  cause  of  action,  under  Bal.  Code,  9  5521, 
which  provides  that  any  person  in  possession  of  real  property  may 
maintain  a  civil  action  against  any  person  claiming  an  interest 
adverse  to  him,  for  the  purpose  of  determining  such  claim,  estate 
or  interest,  when  the  complaint  alleges  that  plaintiff  is  in  posses- 
sion of  the  realty  described  as  a  trustee  of  certain  defendants,  for 
the  use  and  benefit  of  their  creditors;  that  such  defendants  claim 
they  are  entitled  to  the  premises,  never  having  been  divested  of 
their  title  and  interest  in  any  way;  and  that  the  deed  of  trust 
given  by  them  for  the  benefit  of  creditors  did  not  convey  the 
premises  in  controversy. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leakdeb  H.  Pbathbb^  Judge.     Beversed. 

Bamuel  R.  Stem,  for  appellant 
Nash  &  Nash,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  C.  J. — ^In  brief  the  complaint  alleges  that  the 
defendants,  Herman  Loewenberg  and  Bernard'  Loewen- 
berg,  being  theretofore  partners  in  a  general  merchandis- 
ing business  in  the  city  of  Spokane,  and  then  insolvent, 
in  January,  1895,  transferred  all  of  their  real  and  per- 
sonal property,  including  the  property  described  in  the 
complaint  in  the  present  action,  to  one  James  N.  Glover, 
as  trustee  for  the  use  and  benefit  of  creditors.  Thereupon 
Glover  executed  a  declaration  of  trust.  Thereafter  cer- 
tain creditors  assailed  the  transfer  as  being  fraudulent, 
and  in  that  proceeding  the  Loewenbergs  participated,  as- 
serting the  good  faith  of  the  transfer,  which  was,  upon 
appeal,  sustained  by  this  court.  See  Victor  v.  Qlover, 
17  Wash.  37  (48  Pac.  788).  Subsequent  to  the  transfer 
to  Glover  and/  the  execution  by  him  of  the  declaration  of 
trust,  by  mutual  agreement  of  all  of  the  parties  to  the 
trust,  the  appellant  was  substituted  for  Glover  as  such 
trustee,  with  all  the  powers  of  disposition  of  the  real  and 
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personal  property  theretofore  possessed  by  Glover.  Plain- 
tiff further  alleges  that  the  defendants  Loewenberg  "claim 
that  they  have  an  interest  in,  and  are  entitled  to,  the  prem- 
ises [described  in  the  complaint],  and  that  they  have  never 
been  divested  of  said  interest  by  any  legal  proceeding, 
transfers,  or  in  any  other  manner  whatsoever;*'  and, 
further,  that  they  "claim  and  charge  the  fact  to  be,  that 
the  transfer  hereinbefore  referred  to,  and  made  to  the 
said  James  N".  Glover  as  trustee,  and  by  him  transferred 
to  the  plaintiff  as  trustee,  did  not  convey  the  premises  in 
said  last  paragraph  described,"  etc. 

The  complaint  further  alleges  that,  by  reason  of  the 
claims  and  pretensions  of  the  defendants  Loewenberg,  the 
plaintiff  is  unable  to  sell  or  dispose  of  the  property.  To 
this  complaint  the  defendants  Loewenberg  interposed  a 
general  demurrer,  which  was  sustained.  The  plaintiff, 
electing  to  stand  by  his  pleading,  has  appealed  from  the 
order  and  from  the  judgment  of  dismissal  which  followed. 

It  is  not  entirely  clear,  from  the  brief  of  appellant's 
counsel,  whether  the  action  is  regarded  by  him  as  an  action 
to  remove  cloud  upon  title,  which  is  the  designation  given 
to  the  complaint,  and  authorized  by  §  5500,  Bal.  Code, 
or  whether  it  is  to  be  regarded  as  brought  under  §  5521, 
Bal.  Code,  for  the  purpose  of  having  the  claim  or  interest 
which  the  defendants  are  asserting  judicially  determined. 
The  respondents  have  elected  to  treat  the  complaint  as 
being  an  action  to  remove  cloud,  and,  very  properly  we 
think,  reason  and  conclude  that  the  complaint  is  insuf- 
ficient for  that  purpose.  Without  reviewing  the  cases  bear- 
ing upon  the  subject,  it  may  safely  be  asserted  that,  in  an 
action  to  remove  a  cloud  upon  title,  the  instrument  assailed 
must  be  of  apparent  validity,  and  it  is  incumbent  upon 
the  plaintiff  to  show  the  facts  which  constitute  its  in- 
validity. Jurisdiction  of  courts  of  equity  in  actions  of 
this  kind  was  recognized  and  established  long  before  the 


680  WATSON  ▼.  GLOVER. 

Opinion  of  the  Goort— Gordon,  G.  J.         r21  Wash. 

enactment  of  statutes  upon  the  subject.  But  statutes  like 
§  5521,  supra,  were  enacted  for  the  very  purpose  of  afford- 
ing a  remedy  to  a  party  in  possession  of  real  estate  and 
claiming  title  thereto,  against  the  pretensions  and  claims 
of  persons  where  such  claims  or  pretensions  were  not  suf- 
ficient to  constitute  a  cloud  such!  as  would  authorize  a 
court  of  equity,  in  the  absence  of  the  statute,  to  take  juris- 
diction. And  while  in  the  present  case  we  are  of  the 
opinion  that  the  complaint,  regarded  as  a  complaint  in  an 
action  to  remove  a  cloud  upon  title,  is  insufficient,  we  are 
also  of  the  opinion  that  it  does  sufficiently  state  a  cause 
of  action  under  §  5521,  supra,  and,  if  it  does,  the  demurrer 
was  improperly  sustained.  Under  our  system  of  pleading, 
the  name  or  designation  given  a  complaint  is  immaterial 
and  unimportant.  Its  sufficiency  must  be  tested  by  the 
allegations  which  it  contains.  In  Damon  v.  Leqae,  14 
Wash.  253  (44  Pac.  261),  we  said: 

"If  a  plaintiff  sets  forth  facts  constituting  a  cause  of 
action  and  entitling  him  to  some  relief,  he  is  not  to  be 
turned  out  of  court  because  he  has  misconceived  the  nature 
of  his  remedial  right." 

We  come  now  to  consider  whether  the  complaint  can  be 
regarded  as  sufficient  to  state  a  cause  of  action,  under 
§  5521,  supra.  We  think  it  sufficiently  appears  from  the 
complaint,  and  from  the  stipulations  and  order  of  the 
court  which  are  attached  to  and  made  a  part  of  it,  that  the 
plaintiff  was  in  possession  of  the  premises  in  controversy 
at  the  time  of  commencing  the  action.  The  allegations  and 
exhibits  admit  of  no  other  conclusion. 

In  Lemon  v.  Waterman,  2  Wash.  T.  495  (Y  Pac.  899), 
the  court,  referring  to  §  5521,  supra  (being  §  551  of  the 
Code  of  1881),  held  that  it  enlarged  the  equity  jurisdic- 
tion so  as  to  embrace  a  case  wherein  the  adverse  interest 
or  claim  does  not  constitute  a  cloud  (according  to  the  prin- 
ciples of  equity),  and  that  under  that  section  an  action 
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would  lie,  notwithstanding  the  "absolute  invalidity  of  the 
<5laim  or  estate  against  which  the  true  owner  is  moving." 

This  section  is  almost  identical  with  section  738  of  the 
California  Code  of  Civil  Procedure,  and  in  Castro  v. 
Barry,  7ft  CaL  443  (21  Pac.  946),  the  supreme  court  of 
that  state  saj  that  the  object  of  the  statute  is  to  authorize 
proceedings, 

"  .  •  .  for  the  purpose  of  stopping  the  mouth  of  a 
person  who  has  asserted  or  who  is  asserting  a  claim  to  the 
plaintifPs  property.  It  is  not  aimed  at  a  particular  piece 
of  eviderice,  but  at  the  pretensions  of  the  individual." 

In  construing  a  similar  statute  of  the  territory  of  Ari- 
zona, the  supreme  court  of  the  United  States,  in  Ely  v. 
New  Mexico  £  A.  R.  B.  Co.,  129  U.  S.  291  (9  Sup.  Ct 
293),  say: 

"...  an  allegation  that  the  defendant  claims  an 
adverse  estate  or  interest  is  sufficient,  without  further  de- 
fining it,  to  put  him  to  a  disclaimer,  or  to  allegation  and 
proof  of  the  estate  or  interest  which  he  claims,  the  nature 
of  which  must  be  known  to  him,  and  may  not  be  known  to 
the  plaintiff." 

In  this  last  case  the  court  comments  upon  the  statute, 
and  distinguishes  the  action  which  it  authorizes  from  an 
action  to  remove  a  cloud  upon  title.  The  statute  of  Colo- 
rado is  identical  with  our  §  5521,  supra,  and  in  Wall  v. 
Magnes,  17  Colo.  476  (30  Pac.  57),  the  supreme  court 
of  that  state  held  that  a  complaint  is  sufficient  that: 

"  .  .  .  avers  generally  that  defendant  claims  some 
adverse  estate  or  interest,  and  that  such  claim  is  un- 
founded." 

Section  500  of  the  Oregon  Code  is  in  no  material  respect 
different  from  our  statute,  and  in  Teal  v.  Collins,  9  Ore. 
89,  the  supreme  court  of  that  state  observe  that: 

"It  is  sufficient  that  the  party  in  possession  is  incom- 
moded or  damnified  by  the  assertion  of  some  claim  or  in- 
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terest  in  the  property  adverse  to  him.  He  may  not  know 
the  nature  or  the  ground  upon  which  such  adverse  claim 
or  interest  is  asserted — only  that  such  claim  to  an  estate 
or  interest  adverse  to  him  is  made,  .  .  .  He  can 
then  commence  his  suit,  and  require  the  nature  and  char- 
acter of  such  adverse  estate  or  interest  to  be  set  forth  and 
judicially  determined." 

The  action  which  the  statute  authorizes  was  unknown  to 
the  chancery  practice,  and  had  no  existence  prior  to  the 
enactment  of  statutes  of  this  kind,  but  it  now  appears  to 
be  well  recognized  by  the  authorities. 

The  order  and  judgment  appealed  from  must  be  re- 
versed, and  the  cause  remanded  with  directions  to  the 
superior  court  to  overrule  the  demurrer  and  proceed  with 
the  case. 

Dunbar,  Fullebton  and  Reavis,  JJ.,  concur. 


[No.  SSeO.    Decided  December  28,  UM.] 

William  G.  Aemsthono,  Appellant,  v.  A.  T.  Van  De 
Vantbe,  Sheriff,  et  al..  Respondents. 

APPEAL — PREVIEW  OP  APFIDAVIT8 — MUST  BE  IN  BBCOBD. 

Affldavits,  which  have  not  been  incorporated  in  the  statement 
of  facts,  wiU  not  be  considered  on  appeal. 

EXTRADITION — SUFFICDSNGT  OF  REQUISITION — ^ATTESTATION  BT  AOTINO 
GOVERNOR. 

An  extradition  requisition  attested  by  the  lieutenant  governor 
of  the  state  of  Illinois,  while  acting  governor,  bears  on  its  face 
that  the  act  is  done  by  the  executive  authority  of  the  state,  as 
required  by  Rev.  St.  U.  S.  $5278,  when  it  appears  from  the  con- 
stitution of  IllinoiB  that  the  lieutenant  governor  of  that  state  is 
entitled  to  perform  the  governor's  duties  in  case  of  the  absence 
or  disability  of  that  officer. 
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HABBA8   OOBPUS  —  INVALIDITT  OF  EXTRADITION  WABRAITT  —  BIGHT  OV 
COURT  TO  EXAMINE  —  SUFFICIENCY  OF  INDICTMENT. 

Upon  an  application  for  habe<u  corpus  to  obtain  a  discharge 
from  arrest  upon  a  warrant  issued  in  extradition  proceedings,  the 
courts  are  authorized  to  inquire  into  the  sufllciency  of  the  indict- 
ment found  in  the  demanding  state,  upon  which  the  executive 
autlv^rity  of  that  state  has  based  his  requisition. 

SAME — SUFFICIENCY  OF  INDICTMENT — ^INFLUENCING  JUB0R8. 

Where  an  affidavit  made  before  a  Justice  of  the  peace  charges 
that  defendant  "did  unlawfully  attempt  to  influence  the  decision 
of  your  affiant,  who  was  serving  at  that  time  as  a  Juror  in  a  mat- 
ter pending  In  court/'  etc.,  there  is  no  crime  charged  under  a 
statute  which  provides  that  "Whoever  corrupts  or  attempts,  di- 
rectly or  indirectly,  to  corrupt  any  .  .  .  Juror  ...  by 
giving,  offering,  or  promising  any  gift  or  gratuity  whatever,  with 
intent  to  bias  the  opinion  or  influence  the  decision  of  such     .     . 

Juror  ...  in  relation  to  any  matter  pending  in  the 
court,"  is  guilty  of  bribery,  for  which  he  may  be  punished  by  flne 
or  imprisonment. 

SAME — INDUCING  WITNESS  TO  LEAVE  STATE. 

An  indictment  charging  defendant  with  conspiring  with  an- 
other to  induce  a  witness  in  a  pending  prosecution  before  a  Jus- 
tice of  the  peace  to  leave  the  state  does  not  charge  a  crime,  when 
it  appears  from  the  complaint  set  out  in  the  indictment  that  the 
Justice  was  without  Jurisdiction  to  try  the  party  charged  before 
him  because  he  was  not  charged  with  any  crime  under  the  stat- 
utes. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    Keversed. 

Piles,  Donworth  &  Howe,  for  appellant. 
James  F,  McElroy,  John  B.  Hart  and  Addison  W. 
Hastie,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuiTBAB,  J. — In  August,  1899,  the  appellant,  being  re- 
strained of  his  liberty  in  King  county,  Washington,  by  the 
sheriff  of  said  county  and  one  Frank  Tyrell,  claiming  to 
act  as  agent  of  the  state  of  Illinois,  filed  his  petition  in  the 
superior  court  praying  for  the  issuance  of  a  writ  of  habeas 
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corpus.  The  writ  was  issued,  but,  after  a  hearing  before 
the  superior  court,  the  petitioner  was  ordered  remanded, 
and  the  proceedings  dismissed.  From  this  judgment  the 
petitioner  has  appealed. 

The  facts  preceding  the  arrest  of  the  petitioner  are  as 
follows:  On  the  18th  day  of  May,  1899,  an  alleged  com- 
plaint was  filed  before  a  justice  of  the  peace  in  the  city  of 
Chicago,  of  which  the  following  is  a  copy : 

"State  of  Illinois,  County  of  Cook,  Cily  of  Chicago,  SS. 

The  complaint  and  information  of  J.  S.  Taylor,  of  Chi- 
cago, in  said  county,  made  before  James  C.  Martin, 
Esquire,  one  of  the  justices  of  the  peace  in  and  for  said 
county,  on  the  18th  day  of  May,  1899,  said  complainant, 
being  first  duly  sworn,  upon  his  oath  says  that  on  or  about 
the  14th  day  of  May,  A.  D.  1899,  in  county  and  state 
aforesaid,  a  person  about  5  feet  10  inches  tall,  medium 
complexion,  whose  Christian  and  surname  is  imtnown 
to  affiant,  but  whose  person  is  well  known,  and  who  will 
be  pointed  out  by  affiant  to  the  officer  executing  the  war- 
rant, did  unlawfully  attempt  to  influence  the  decision 
of  your  affiant,  who  was  serving  at  that  time  as  a  juror  in 
a. matter  pending  in  court,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  That  this  com- 
plainant has  just  and  reasonable  grounds  to  believe  and 
does  believe  that  said  described  person  committed  said 
offense,  and  therefore  prays  that  he  may  be  arrested  and 
dealt  with  according  to  law. 

(Signed)  John  F.  Taylob. 

Subscribed  and  sworn  to  before  me  this  18th  day  of 
May,  A.  D.  1899.  James  C.  Mabtin. 

(Seal)  Justice  of  the  Peace." 

The  warrant  was  issued  upon  this  complaint,  which  was 
never  served,  nor  were  any  subsequent  proceedings  had 
before  said  justice  of  the  peace  on  said  complaint  or  war- 
rant. At  the  June  term,  1899,  of  the  criminal  court  of 
Cook  county,  an  indictment  was  found  against  the  appel- 
lant and  Daniel  Coughlin,  the  latter  of  whom  it  is  con- 
ceded was  the  person  attempted  to  be  described  in  the  com- 
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plaint  above  referred  to.  It  is  unnecessary,  in  considera- 
tion of  our  view  of  the  case,  to  set  this  indictment  out  in 
full,  but  in  substance  it  charged  the  said  Coughlin  and 
Armstrong  with  unlawfully,  feloniously,  fraudulently, 
maliciously,  wrongfully,  and  wickedly  conspiring  together 
with  a  fraudulent  and  malicious  intent  to  wrongfully  and 
wickedly  do  an  illegal  act  injurious  to  the  administration 
of  public  justice,  viz.,  to  hire  a  certain  witness,  to-wit,  John 
F.  Taylor,  then  and  there  a  witness  in  a  certain  criminal 
cause  wherein  the  people  of  the  state  of  Illinois  were  com- 
plainants, upon  the  complaint  and  information  of  the  said 
John  F.  Taylor,  to  leave  the  state  of  Illinois,  so  that  he, 
the  said  Taylor,  could  not  then  and  there  be  produced  as  a 
witness  at  the  examination  of  said  defendant.  Embodied 
in-  and  made  a  part  of  the  information  is  the  complaint 
originally  made  by  Taylor  before  justice  of  the  peace 
Martin.  Upon  this  indictment  a  requisition  was  issued 
by  the  acting  governor  of  the  state  of  Illinois  on  the  gov- 
ernor of  the  state  of  Washington,  for  the  arrest  of  the  said 
William  Armstrong.  The  governor  of  the  state  of  Wash- 
ington honored  the  requisition,  the  arrest  was  made,  and 
the  appellant  turned  over  to  the  custody  of  Tyrell,  the 
agent  of  the  state  of  Illinois.  Upon  the  issuance  of  the 
writ,  respondent  sheriff  in  his  return  set  forth  copies  of  all 
the  requisition  papers  filed  with  the  governor  of  Washing- 
ton, as  well  as  the  warrant  of  the  latter  governor.  The 
petitioner,  replying  to  the  return,  pleaded,  among  other 
things,  the  statute  law  of  the  state  of  Illinois,  and  con- 
troverted the  recitals  contained  in  the  warrant  of  the  gov- 
ernor of  the  state  of  Washington  regarding  the  requisition 
papers  on  which  said  warrant  purports  to  be  based,  claim- 
ing that  his  confinement,  restraint,  and  imprisonment  are 
in  violation  of  §1  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  in  that  he  is  deprived 
of  his  liberty  without  due  process  of  law,  that  he  is  denied 
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tlie  equal  protection  of  the  laws  within  the  state  of  Wash- 
ington, and  that  his  arrest  and  restraint  are  in  violation  of 
§  2  of  article  4  of  the  constitution  of  the  United  States, 
and  of  sections  5278  and  5279  of  the  Revised  Statutes  of 
the  United  States. 

The  affidavit  of  John  K.  Tanner,  not  having  been  incor- 
porated in  the  statement  of  facts,  under  the  uniform  de- 
cisions of  this  court  cannot  be  considered. 

The  first  assignment  of  error  is  that  the  court  erred  in 
holding  that  the  executive  authority  of  Illinois  has  de- 
manded such  petitioner,  as  a  fugitive  from  justice,  of  the 
executive  of  the  state  of  Washington,  for  the  reason  that 
it  does  not  appear  by  the  requisition  papers  that  W.  A. 
!N'orthoott,  the  person  making  the  demand,  is,  or  was  at 
the  time  of  making  the  same,  the  executive  authority  of 
the  state  of  Illinois.  We  think  it  sufficiently  appears  from 
the  record,  in  consideration  of  the  constitution  and  laws 
of  Illinois,  that  the  extr^adition  requisition  was  sufficiently 
attested  by  the  executive  authority  of  Illinois. 

The  second  and  third  assignments  of  error  embrace,  in 
substance,  the  objection  urged  in  the  first. 

The  fourth  assignment  is  that  the  court  erred  in  refus- 
ing to  go  into  the  question  of  the  sufficiency  of  the  pur- 
ported indictment  included  in  the  requisition  papers  and 
in  refusing  to  decide  whether  said  purported  indictment 
charges  a  crime  against  said  petitioner.  On  this  propo- 
sition, after  a  somewhat  extended,  and  also  somewhat  un- 
satisfactory, examination  of  the  authorities  cited,  we  are 
forced  to  the  conclusion  that  the  superior  court  should 
have  entered  upon  the  investigation  of  this  question.  So 
far  as  we  have  been  able  to  determine,  this  question  has 
not  been  squarely  passed  upon  by  the  supreme  court  of  the 
United  States ;  certainly  not  in  any  of  the  cases  cited.  In 
Ex  paHe  Reggel,  114  U.  S.  642  (5  Sup.  Ot.  1148),  the 
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court  approached  this  question  with  the  following  sugges- 
tion: 

"  In  connection  with  this  proposition,  counsel  discusses, 
in  the  light  of  the  adjudged  cases,  the  general  question  as 
to  the  authority  of  a  court  of  the  state  or  territory  in  which 
the  fugitive  is  found,  to  discharge  him  from  arrest,  when- 
ever in  its  judgment  the  indictment,  according  to  the  tech- 
nical rules  of  original  pleading,  is  defective  in  its  state- 
ment of  the  crime  charged.  It  is  sufficient  for  the  pur- 
poses of  the  present  case  to  say  that,  by  the  laws  of  Penn- 
sylvania, every  indictment  is  to  be  deemed  and  adjudged 
sufficient  and  good  in  law  which  charges  the  crime  sub- 
stantially in  the  language  of  the  act  of  assembly  prohibit- 
ing its  commission,  and  prescribing  the  punishment  there- 
for, or,  if  at  common  law,  so  plainly  that  the  nature  of  the 
offense  charged  may  be  easily  understood  by  the  jury ;  and 
that  the  indictment  which  accompanied  the  requisition  of 
the  governor  of  Pennsylvania  does  charge  the  crime  sub- 
stantially in  the  language  of  her  statute." 

It  is  claimed  in  this  case  that  there  is  no  crime  charged, 
substantially  or  otherwise,  under  the  laws  of  the  state  of 
Illinois;  so  that  no  light  can  be  obtained  from  the  case 
cited. 

In  Roberts  v.  Reilly,  116  U.  S.  80  (6  Sup.  Ct.  291), 
after  referring  to  section  5278  of  the  Revised  Statutes, 
the  court  says : 

"It  must  appear  therefore  to  the  governor  of  the  state 
to  whom  such  a  demand  is  presented,  before  he  can  law- 
fully comply  with  it,  first,  that  the  person  demanded  is 
substantially  charged  with  a  crime  against  the  laws  of  the 
state  from  whose  justice  he  is  alleged  to  have  fled,  by  an 
indictment  or  affidavit,  certified  as  authentic  by  the  gov- 
ernor of  the  state  making  the  demand;  and  second,  that 
the  person  demanded  is  a  fugitive  from  justice  of  the 
state  the  executive  authority  of  which  makes  the  demand. 
The  first  of  these  prerequisites  is  a  question  of  law,  and  is 
always  open  upon  the  face  of  the  papers  to  judicial  in- 
quiry, on  an  application  for  a  discharge  under  a  writ  of 
habeas  corpus.     The  second  is  a  question  of  fact,  which 
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the  governor  of  the  state  upon  whom  the  demand  is  made 
must  decide,  upon  such  evidence  as  he  may  deem  satisfac- 
tory. How  far  his  decision  may  be  reviewed  judicially  in 
proceedings  in  habeas  corpus,  or  whether  it  is  not  con- 
clusive, are  questions  not  settled  by  harmonious  judicial 
decisions,  nor  by  any  authoritative  judgment  of  this 
court." 

It  is  a  little  difficult  to  understand  to  what  the  last  sen- 
tence in  this  quotation  refers,  whether  to  the  first  or  second 
question  discussed.  But,  in  any  event,  the  announcement 
is  that,  before  the  requisition  can  issue,  the  person  de- 
manded must  be  substantially  charged  with  a  crime  against 
the  laws  of  the  state  from  which  he  has  fled.  But  the 
matter  actually  decided  by  the  court  is  found  from  the 
further  expression  to  this  effect: 

"  It  is  conceded  that  the  determination  of  the  fact  by  the 
executive  of  the  state  in  issuing  his  warrant  of  arrest,  upon 
a  demand  made  on  that  ground,  whether  the  writ  contains 
a  recital  of  an  express  finding  to  that  effect  or  not,  must  be 
regarded  as  sufficient  to  justify  the  removal  until  the  pre- 
sumption in  its  favor  is  overthrown  by  contrary  proof. 
Further  than  that  it  is  not  necessary  to  go  in  the  present 
case," — citing  Ex  parte  Reggel,  supra. 

And  it  is  further  decided  that  the  particular  indictment 
under  question  must  charge  a  crime  under  and  against  the 
laws  of  the  demanding  state. 

In  Pearce  v.  Texas,  155  U.  S.  311  (15  Sup.  Ct.  116), 
it  can  be  gathered  from  the  syllabus  that  the  question  of 
the  sufficiency  of  the  indictment  should  be  left  entirely  to 
the  demanding  state,  but  the  opinion  itself  will  not  bear 
out  this  proposition.  It  goes  to  the  extent  of  holding  that, 
where  the  indictment  is  in  substantial  conformity  with 
the  statute  of  the  demanding  state,  the  defendant  shall 
not  be  discharged.  It  is  true  that  a  majority  of  the  judges 
of  the  circuit  court  went  further  in  this  direction  than  did 
the  opinion  written  by  Simkins,  Judge,  but  Chief  Justice 
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Fuller  in  a  very  brief  opinion,  after  reciting  the  opinion 
of  the  lower  court,  concludes  as  follows : 

"The  question  resolved  itself,  therefore,  into  one  of 
the  validity  of  the  statute  on  the  ground  of  its  repugnancy 
to  the  constitution,  and  the  court  of  appeals  declined  to 
decide  in  favor  of  its  validity.  .  .  .  What  the  state 
court  did  was  to  leave  the  question  as  to  whether  the  statute 
was  in  violation  of  the  constitution  of  the  United  States, 
and  the  indictments  insufficient  accordingly,  to  the  de- 
manding state.  Its  action  in  that  regard  simply  remitted 
to  the  courts  of  Alabama  the  duty  of  protecting  the  ac- 
cused in  the  enjoyment  of  his  constitutional  rights,  and  if 
any  of  those  rights  should  be  denied  him,  which  is  not  to 
be  presumed,  he  could  then  seek  his  remedy  in  this  court." 

This  case  is  referred  to  in  Whitten  v.  Tomlinson,  160 
U.  S.  231  (16  Sup.  Ct  297),  in  which  the  question  was 
presented  whether,  in  a  case  where  the  court  in  which  the 
indictment  was  found  had  jurisdiction  of  the  offense,  it 
was  sufficient  to  make  it  the  duty  of  the  courts  of  the  United 
States  to  decline  interposition  by  writ  of  habeas  corpus, 
and  it  was  held  that  under  such  circumstances  the  courts 
of  the  United  States  would  leave  the  question  of  the  law- 
fulness of  the  detention  of  the  prisoner  to  be  inquired  into 
and  determined  in  the  first  instance  by  the  courts  of  the 
state.  This  case,  like  the  other  United  States  cases  on  this 
subject,  is  not  very  clear  on  the  proposition  involved  here, 
but  there  is  no  distinction  announced  between  the  powers 
of  the  demanding  and  the  fugitive  states  in  this  respect. 

We  have  not  overlooked  the  citation  of  2  Moore  on  Ex- 
tradition, §  688,  which  is  to  the  effect  that, 

"  .  .  .  it  is  believed  that  there  is  no  case  in  which 
a  court  has  on  habeas  corpus  discharged  a  fugitive  from 
custody  on  a  rendition  warrant  on  the  ground  that  an  in- 
dictment accompanying  the  requisition  did  not  constitute 
or  contain  a  sufficient  charge  of  crime." 

44—21  WASH 
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The  author,  however,  certainly  did  not  intend  this  to 
be  an  unequivocal  announcement  of  the  law,  but  evidently 
had  reference  to  some  distinction  between  the  examination 
of  an  indictment  and  that  of  an  affidavit,  for  the  cases 
which  he  cites  in  support  of  the  text,  viz.,  People  ex.  rel. 
Lawrence  v.  Brady,  56  N.  Y.  182,  and  People  ex  reL 
Jourdan  t\  Donohue,  84  IST.  Y.  438,  clearly  announce  the 
other  doctrine;  for  while  it  was  held  in  People  v.  Dona- 
hue, supra,  that,  where  the  papers  upon  which  a  warrant 
of  extradition  was  issued  were  withheld  by  the  executive, 
the  warrant  itself  could  only  be  looked  to  for  the  evidence 
that  the  essential  conditions  of  its  issue  have  been  com- 
plied with,  the  court,  in  passing  upon  the  proposition 
under  discussion  here,  said: 

"And  hence  we  have  held  that  where  the  preliminary 
papers  upon  which  a  warrant  of  extradition  has  been 
granted  are  produced,  and  are  before  us,  it  is  our  right  and 
our  duty  to  examine  them,  and  judge  and  determine,  when 
our  process  is  invoked,  whether  they  are  sufficient,  under 
the  law,  to  justify  the  warrant  of  extradition," — citing 
People  ex  reL  Lawrence  v,  Brady,  56  N.  Y.  182. 

And  the  court  reaffirms  that  doctrine  by  saying: 

"Our  ruling  in  this  respect  has  not  escaped  criticism 
{Leary's  Case,  6  Abb.  N.  C.  44) ;  but  an  opposite  conclu- 
sion, which  would  make  the  determination  of  the  executive 
final,  even  though  the  papers  produced  clearly  showed  that 
the  essential  preliminaries  of  the  law  were  unfulfilled, 
does  not  yet  commend  itself  to  our  judgment." 

Church  on  Habeas  Corpus  (2d  ed.),  §480,  in  discuss- 
ing this  question,  says : 

"  The  warrant  of  the  governor  is  prima  facie  evidence, 
at  least,  that  all  necessary  legal  prerequisites  have  been 
complied  with ;  and  if  the  previous  proceedings  appear  to 
be  regular,  such  warrant  is,  as  a  general  rule,  conclusive 
evidence  of  the  right  to  remove  the  prisoner  to  the  state 
from  which  he  fled," — 
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reference  being  made  to  sustain  this  proposition  to  the 
cases  cited  by  him  to  sustain  the  first  proposition  that  the 
warrant  is  prima  facie  evidence  of  compliance  with  legal 
prerequisites.  Upon  examination  it  is  found  that  these 
cases  only  sustain  the  first  proposition.  For  instance,  the 
first  case  cited, — Davis'  Case,  122  Mass.  324, — seems,  in 
the  syllabus,  to  indicate  that  the  regularity  of  the  proceed- 
ings is  conclusive  evidence  of  the  right  to  remove.  But 
the  opinion  itself  does  not  lay  down  such  a  rule,  and  the 
broad  announcement  in  the  syllabus  is  qualified  by  the 
announcement  in  the  opinion  of  the  requirement  that  a 
crime  must  substantially  be  charged.     The  court  says : 

"  When  an  indictment  appears  to  have  been  returned  by 
a  grand  jury,  and  is  certified  as  authentic  by  the  governor 
of  the  other  state,  and  substantially  charges  a  crime,  this 
court  cannot,  on  habeas  corpus,  discharge  the  prisoner  be- 
cause of  formal  defects  in  the  indictment;  but  the  suf- 
ficiency of  the  charge  as  a  matter  of  technical  pleading  is 
to  be  tried  and  determined  in  the  state  in  which  the  indict- 
ment was  found ;" 

citing  In  re  Clark,  9  Wend.  212.  And,  continuing,  it  is 
said: 

"As  this  ground  is  conclusive  against  the  petitioner,  it 
is  unnecessary  to  consider  whether  the  warrant  of  the  gov- 
ernor of  this  commonwealth,  issued  upon  the  demand  and 
certificate  of  the  governor  of  Vermont,  would  preclude  the 
court  from  inquiring  and  determining  whether  the  indict- 
ment was  defective  in  substance." 

So  that  it  seems  that  the  very  question  at  issue  here  was 
not  passed  upon  in  that  case.  Then  the  court  proceeded 
to  distinguish  the  case  of  People  v,  Brady,  supra,  and 
Ex  parte  Smith,  3  McLean,  121, — both  cases  where  no 
crime  had  been  substantially  charged, — from  the  case  then 
under  consideration ;  and  the  other  cases  cited  bear  no  more 
directly  upon  the  question  in  point  here  than  does  the 
Davis  Case,  with  the  exception  of  the  Leary  Case,  6  Abb. 
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N.  C.  43.  But  it  is  easy  to  determine  what  the  view  of 
Church  was  on  the  subject,  for,  after  the  statements  above 
referred  to,  he  continues : 

"But  after  the  governor  has  issued  his  warrant  and 
the  fugitive  has  been  arrested  by  virtue  of  such  warranty 
it  is  competent  for  the  courts  of  either  state,  on  habeas 
corpus,  to  look  into  the  papers  and  if  they  show  no  legal 
cause  of  detention,  to  discharge  the  prisoner;" 

citing  In  re  Cook,  49  Fed.  883,  and  People  ex  rel.  Law- 
rence V.  Brady,  56  N.  Y.  182,  and  many  other  cases. 

But  the  fact  that  the  United  States  supreme  court  has- 
in  many  instances  passed  upon  the  sufficiency  of  indict- 
ments, although  the  question  under  discussion  was  not 
raised  or  decided,  indicates  the  opinion  of  the  supreme 
court  of  the  United  States  on  that  proposition;  for  if  it 
were  held  that  the  sufficiency  of  the  indictment  could  not 
be  inquired  into,  at  least  so  far  as  determining  whether 
or  not  a  crime  had  been  committed  under  the  allegations 
of  the  indictment,  the  very  questions  passed  upon  by  the 
supreme  court  of  the  United  States  would  not  have  been 
essential  questions.  The  question  has  been  squarely  de- 
cided by  several  of  the  state  and  federal  courts,  notably  in 
People  ex  rel,  Lawrence  v.  Brady,  56  N.  Y.  182,  where 
the  court  expressed  itself  in  the  following  terse  and  de- 
cisive language : 

"  He  is  entitled  in  conmion  with  all  citizens,  to  such  pro- 
tection  as  the  law  gives  to  all ;  and,  while  the  reversal  of 
the  proceedings  may  lead  to  the  escape  of  an  offender,  we 
cannot  close  our  eyes  to  the  fact  that  criminal  prosecu- 
tions for  false  pretences  are  often  perverted  to  the  accom- 
plishment of  personal  and  private  ends.  It  would  be  a 
dangerous  precedent  if  it  should  be  held  that  a  man  could 
be  deprived  of  his  liberty  and  removed  to  another  state, 
upon  an  accusation  so  vague  and  unsatisfactory  as  is  con- 
tained in  the  affidavits  in  this  case.  It  is  a  reasonable  rule, 
supported  by  obvious  considerations  of  justice  and  policy, 
that  when  a  surrender  is  sought  upon  proof,  by  affidavit^ 


ARMSTRONG  ▼.  VAN  DE  VANTEB.  693 

Dec.  1899.]  Opinion  of  the  Court  —  Dukbar,  J. 

of  a  crime,  the  offense  shotdd  be  distinctly  and  plainly 
charged.  Security  to  personal  liberty  demands  this,  and 
the  state  will  meet  the  full  measure  of  its  obligation  under 
the  federal  constitution,  if  it  requires  this  before  consent- 
ing to  the  arrest  and  removal  of  alleged  offenders." 

It  seems  to  us  that  the  reasoning  in  this  case  is  tm- 
answerable,  and,  even  if  the  authorities  were  conflicting, 
we  should  be  inclined  to  follow  it. 

Equally  plain  and  convincing  is  the  following  language 
used  by  the  court  in  Be  Terrell,  61  Fed.  218,  to-wit: 

"  There  is  good  cause  for  holding  that  this  power  should 
be  exercised  liberally,  whenever  the  judge  before  whom 
the  questions  are  raised,  on  application  for  a  warrant  of 
removal,  or  on  habeas  corpus,  is  satisfied,  from  the  face 
of  the  indictment,  that  were  such  an  indictment  before 
him  for  trial,  and  demurred  to,  he  would  quash  it  This 
is  a  country  of  vast  extent,  and  it  would  be  a  grave  abuse 
of  the  rights  of  the  citizen  if,  when  charged  with  alleged 
offenses  committed  perhaps  in  some  place  he  had  never 
visited,  he  were  removable  to  a  district  thousands  of  miles 
from  his  home,  to  answer  to  an  indictment  fatally  defect- 
ive, on  any  mere  theory  of  a  comity  which  would  require 
the  sufficiency  of  the  indictment  to  be  tested  only  in  the 
particular  court  in  which  it  is  pending.  Nor  should  the 
mere  novelty  of  the  points  raised  be  held  to  preclude  the 
court,  before  which  comes  the  question  of  removal,  from 
passing  upon  them,  when  it  has  no  doubt  as  to  how  it 
would  pass  upon  them  if  the  cause  were  pending  before  it." 

To  the  same  effect  is  Ex  parte  Hart,  63  Fed.  249.  This 
is  a  case  from  this  state  where  requisition  was  made  on  the 
governor  of  Maryland.  This  case  also  disposes  of  the  ques- 
tion of  the  sufficiency  of  the  affidavit  by  a  private  indi- 
vidual.    The  court,  in  concluding  its  remarks,  says : 

"  The  claim  that  the  act  of  the  governor  of  a  state  in 
issuing  his  warrant  of  removal  is  conclusive,  and  that  the 
presumption  is  he  had  the  necessary  papers,  duly  authenti- 
cated, before  him,  when  he  acted,  cannot  be  assented  to. 

The  act  of  the  governor  can  be  reviewed,  and,  if  he  has 
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not  followed  the  directions  and  observed  the  conditions  of 
the  constitution  and  laws  of  the  United  States,  pertinent 
to  such  matters,  can  be  set  aside  as  void." 

It  is  evident  that  he  has  not  followed  the  laws  of  the 
United  States  if  the  record  does  not  show  that  the  party 
demanded  has  committed  a  crime.  In  any  event,  the  party 
demanded  may  be,  and  frequently  is,  a  bona  fide  resident 
and  citizen  of  the  state  upon  which  the  requisition  is 
made;  and  to  hold  that  such  party  should  be  discrimi- 
nated against  in  the  administration  of  criminal  law,  and 
should  be  deprived  of  the  rights  and  privileges  under  the 
laAv  which  are  accorded  to  other  citizens  charged  with 
crime,  is  not  in  keeping  with  the  spirit  of  our  law  or  the 
genius  of  our  government,  and  would  unnecessarily  tend 
to  a  subversion  of  personal  liberty. 

The  conchision  reached  that  the  court  has  a  right  to 
inquire  into  the  sufficiency  of  the  indictment  brings  us  to 
the  investigation  of  questions  affecting  the  substance  of 
the  extradition  proceedings  and  the  validity  of  the  com- 
plaint upon  which  the  indictment  was  founded.  The  sec- 
tion of  the  federal  law  on  which  the  defendant  in  this  case 
must  be  extradited,  if  at  all,  is  as  follows : 

"  Sec.  5278.  Whenever  the  executive  authority  of  any 
state  or  territory  demands  any  person  as  a  fugitive  from 
justice,  of  the  executive  authority  of  any  state  or  territory 
to  which  such  person  has  fled,  and  produces  a  copy  of  an 
indictment  found  or  an  affidavit  made  before  a  magistrate 
of  any  state  or  territory,  charging  the  person  demanded 
with  having  committed  treason,  felony  or  other  crime,  cer- 
tified as  authentic  by  the  governor  or  chief  magistrate  of 
the  state  or  territory  from  whence  the  person  so  charged 
has  fled,  it  shall  be  the  duty  of  the  executive  authority  of 
the  state  or  territory  to  which  such  person  has  fled  to 
cause  him  to  be  arrested  and  secured,  and  to  cause  notice 
of  the  arrest  to  be  given  to  the  executive  authority  making 
such  demand,  or  to  the  agent  of  such  authority  appointed 
to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be 
delivered  to  such  agent  when  he  shall  appear." 
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This  law  was  enacted  by  Congress  to  make  operative 
§  2  of  article  4  of  the  constitution  of  the  United  States, 
which  is  as  follows : 

"A  person  charged  in  any  state  with  treason,  felony  or 
other  crime,  who  shall  flee  from  justice,  and  be  found  in 
another  state,  shall,  on  the  demand  of  the  executive  author- 
ity of  the  state  from  which  he  fled,  be  delivered  up  to  be 
removed  to  the  state  having  jurisdiction  of  the  crime." 

The  basis  of  the  right  of  extradition,  it  will  be  seen,  is 
the  allegation  in  the  indictment  or  aflidavit  that  a  crime 
has  been  committed  by  the  person  sought  to  be  indicted. 
A  pertinent  question,  then,  is,  is  the  defendant  here  legally 
charged  with  the  commission  of  a  crime  under  the  laws 
of  the  state  of  Illinois  by  the  indictment  which  is  made 
a  part  of  the  record?  We  think  this  question  must  be 
answered  in  the  negative.  The  indictment  is  based  upon 
a  complaint  made  before  justice  of  the  peace  Martin,  by 
Taylor,  and  has  been  set  forth  above. 

It  is  earnestly  contended  by  the  appellant  that  the  de- 
scription is  not  suflicient;  that  "a  person  about  five  feet 
t«n  inches  tall,  medium  complexion,  whose  Christian  and 
surname  is  unknown  to  affiant,  but  whose  person  is  well 
known  and  who  will  be  pointed  out  by  the  affiant  to  the 
officer  executing  the  warrant,''  is  not  sufficiently  definite, 
and  that  no  particular  person  is  therein  described.  Had 
the  complaint,  in  other  particulars,  been  sufficient,  we  are 
not  certain  that  we  should  discharge  the  appellant  on  this 
defect  alone,  but  in  other  respects  no  crime  seems  to  have 
been  charged.  The  person  attempted  to  be  described  is 
charged  with  unlawfully  attempting  to  influence  the  de- 
cision of  affiant,  who  was  serving  at  that  time  as  a  juror 
in  a  matter  pending  in  court,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided.  It  appears  from 
the  record  that  no  arrest  had  been  made  at  the  time  the 
indictment    which    is    based    upon    this    complaint    was 
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founded,  and  it  may  have  been,  especially  considering  the 
meagerness  of  the  description,  that  no  arrest  ever  would 
be  made,  and  that  there  could  be  no  attempt  to  conspire 
foy  the  purpose  of  hiring  a  witness  to  leave  the  state  to 
evade  testifying  in  the  alleged  proceeding.  In  addition  to 
this,  the  defendant  is  not  informed  by  the  complaint  what 
court  it  was  in  which  the  matter  was  pending, — ^whether 
it  was  a  court  in  Cook  county  or  in  the  state  of  Illinois, — 
and,  indeed,  for  all  the  information  that  the  complaint 
gives,  it  might  have  been  a  court  anywhere  in  any  of  the 
states  of  the  Union;  and  while,  under  the  uniform  prac- 
tice, many  of  the  refinements  of  the  criminal  law  which 
tend  to  defeat  the  ends  of  justice  have  been  swept  away, 
yet  the  other  extreme  must  not  be  reached,  of  holding  a 
defendant  answerable  to  the  law  when  he  is  not  charged 
with  any  crime.  In  those  jurisdictions  where  the  re- 
formed practice  prevails,  a  statement  of  facts  has  been 
substituted  for  the  technical  requirements  of  the  common 
law;  but  here  there  is  no  statement  of  facts  to  which  the 
accused  can  turn  to  aid  him  in  preparing  his  defense  in  the 
matters  to  which  we  have  above  referred. 

The  section  of  the  Illinois  statute  upon  which  this  com- 
plaint was  based  is  as  follows: 

"Whoever  corrupts  or  attempts,  directly  or  indirectly, 
to  corrupt  any  master  in  chancery,  auditor,  juror,  arbi- 
trator, \impire,  or  referee  by  giving,  offering  or  promising 
any  gift  or  gratuity  whatever,  with  intent  to  bias  the 
opinion  or  influence  the  decision  of  such  master  in  chan- 
cery, auditor,  juror,  arbitrator,  umpire  or  referee  in  rela- 
tion to  any  matter  pending  in  the  court  .  .  .  shall 
be  imprisoned  in  the  penitentiary  not  exceeding  five  years 
or  fined  not  exceeding  one  thousand  dollars,  and  confined 
in  the  county  jail  not  exceeding  one  year." 

It  is  true  that  a  complaint  made  to  a  justice  of  the  peace 
will  not  be  scrutinized  as  critically  as  will  an  indictment 
by  a  grand  jury,  nor  will  it  be  required  to  follow  as  closely 
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rules  of  technical  pleading.  But  even  a  complaint  made 
to  a  justice  of  the  peace,  to  give  the  justice  jurisdiction, 
must  state  thel  facts  which,  under  the  law,  constitute  a 
crime.  Under  the  statute  above  cited  it  is  not  a  crime  to 
imlawfully  attempt  to  influence  the  decision  of  a  juror  in 
a  matter  pending  in  court,  but  the  crime  is  to  attempt  to 
<5orrupt,  not  by  unlawfully  influencing,  but  by  unlawfully 
influencing  how  ?  The  statute  is  not  silent  as  to  the  mode. 
Many  willful  attempts  to  corrupt  and  influence  the  de- 
cision of  a  juror  might  be  conceived  of  that  would  not  fall 
under  the  ban  of  this  statute,  and  there  might  be  many 
imlawful  attempts  to  influence  a  juror  without  any  at- 
tempt whatever  to  corrupt.  For  instance,  talking  before 
a  juror  about  the  merits  of  a  case  for  the  purpose  of  influ- 
encing him.  Such  an  act  would  be  unlawful,  and  doubt- 
less would  subject  the  offender  to  punishment  for  con- 
tempt ;  or  an  attorney  might  deliberately  misstate  the  evi- 
dence in  the  case ;  and  instances  of  this  character  of 
offenses  might  be  multiplied.  But  certainly  such  would 
not  be  crimes  falling  within  the  purview  of  this  statute; 
and  yet,  as  far  as  this  complaint  informs  us,  the  defendant 
might  have  been  charged  with  one  of  the  offenses  instanced. 
But  the  statute  leaves  nothing  to  conjecture,  or  to  the  dis- 
cretion of  the  court,  for  it  plainly  provides  that  the  at- 
tempt to  corrupt  and  unlawfully  influence  must  be  by  giv- 
ing, offering,  or  promising  some  gift  or  gratuity.  Through 
these  agencies  alone  must  the  corrupting  influence  be  ob- 
tained or  attempted.  It  is  also  contended  by  the  respond- 
ent that  under  the  law  of  Illinois  it  is  sufficient  to  charge 
the  crime  in  the  language  of  the  statute.  However  that 
may  be,  a  glance  at  the  law  and  the  complaint  shows  that 
the  offense  was  not  charged  in  the  language  of  the  statute. 
It  is  insisted  by  the  respondent  that  the  pleading  of  the 
complaint  in  this  instance  was  a  matter  of  inducement, 
and  that  in  such  cases  that  particularity  is  not  required 
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that  18  required  in  charging  the  crime  to  which  the  re- 
spondent is  to  answer;  and  many  citations  are  made  in. 
support  of  that  proposition,  notably  2  Bishop's  Xew  Crim- 
inal Procedure,  904,  where  the  rule  is  announced  as  fol- 
lows: 

"  The  following  distinctions,  if  borne  in  mind,  will  be 
helpful  to  a  proper  understanding  of  this  entire  subject. 
The  averments  are  necessarily  and  always  of  two  classes, — 
those  which  disclose  a  foundation  for  the  commission  of 
the  offense,  and  those  which  charge  the  offense  itself.  By 
the  universal  rules  of  criminal  pleading,  the  former,  com- 
monly called  inducement,  may  be  general  in  terms,  and 
be  either  introduced  or  not  by  ^whereas.'  The  latter  must 
be  full,  direct  and  specific." 

And  the  cases  cited  are  to  the  same  effect.  But  the 
trouble  with  this  particular  case  is  that,  while  the  indict- 
ment might  have  been  held  sufficient  if  a  general  reference 
had  been  made  to  the  matter  which  is  pleaded  by  way  of 
inducement,  the  pleader  did  not  see  fit  to  do  this,  but 
pleaded  in  full  the  complaint  upon  which  the  indictment 
is  based;  and,  the  complaint  showing  affirmatively  that 
there  was  no  jurisdiction  in  the  justice  of  the  peace  to 
issue  the  warrant  for  the  arrest  of  the  defendant,  there 
could  have  teen  no  trial  pending  to  base  the  indictment 
upon,  which  is  presented  against  the  defendant  in  this 
case.  The  whole  record,  then,  affirmatively  showing  lack 
of  jurisdiction  in  the  justice  of  the  peace  to  try  the  orig- 
inal case,  the  indictment  must  be  held  to  be  illegal  and 
void,  as  the  defendant  is  not  charged  with  any  crime.  It 
is  not  crime  to  attempt  to  induce  a  person  to  leave  the 
state.  It  is  a  crime  only  when  such  attempt  is  made  for 
the  purpose  of  injuriously  affecting  the  administration 
of  public  justice  in  a  cause  pending. 

The  judgment  will  be  reversed,  with  instructions  to  the 
lower  court  to  discharge  the  defendant. 
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BylUboa. 


GoBDON,   C.   J.,   and  Reayis   and  Fullbbtow,   JJ., 
concur. 


[No.  8264.    Decided  December  27.  1889.] 

J.  Habbis  Swadling,  Respondent,  v.  John  Babneson 
et  al.j  Appellants. 

NON-SUIT — ^WHCN  GRANTABLE. 

Where  there  is  any  evidence  tending  to  support  plaintiffs  case, 
the  defendant  Is  not  entitled  to  a  non-suit 

APPEAL — SUFFICIENCY  OF  EVIDENCE. 

Where  the  evidence  is  conflicting,  the  supreme  court  will  not 
on  appeal  Invade  the  province  of  the  Jury  and  weigh  the  testi- 
mony. 

SAME — ^ADMISSION    OF   TESTIMONY — SECONDABY    EVIDENCE — CHARMLESS 
EBBOB. 

Where  no  issue  was  made  between  parties  as  to  the  contents 
of  a  contract  between  defendant  and  third  parties,  upon  which 
plaintiff  based  his  right  to  commissions  from  defendant,  and  both 
plaintiff  and  defendant  testified  to  the  substance  of  the  contract, 
and  defendant's  objection  that  plalntlfTs  testimony  concerning  the 
contract  was  not  the  best  evidence  not  having  been  specially  urged 
upon  the  court,  and  the  matter  having  apparently  been  treated  by 
court  and  counsel  as  Immaterial,  the  error,  If  any,  in  admitting 
oral  testimony  as  to  the  contents  of  the  written  contract,  must  be 
held  as  harmless. 

EVIDENCE — ^BELEVANCY — CUSTOMS. 

Where,  in  an  action  to  recover  commissions,  the  plaintiff 
bases  his  right  of  action  and  the  defendant  his  defense  upon  an 
express  contract,  as  each  alleges  In  his  pleadings,  evidence  of  the 
custom  prevailing  among  commission  men  in  that  locality  for 
similar  commissions  Is  irrelevant 

JUBY — ^BIGHT  TO  TAKE  PAPEBS  TO  JURY  BOOM. 

Where  an  original  complaint  has  been  superseded  by  an 
amended  one  and  Is  not  In  Issue  In  the  case.  It  Is  not  error  to 
allow  the  Jury  to  take  It  with  them  to  the  Jury  room. 
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Appeal  from  Superior  Court,  King  County. — ^Hofa. 
Orange  Jacobs,  Judge.    Affirmed. 

Gorham  &  Oorham,  James  F.  McElroy  and  John  B. 
Hart,  for  appellants. 

Fred  H.  Peterson  and  H.  L.  Wilhelm,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — This  suit  was  commenced  by  the  respond- 
ent against  the  appellants  to  collect  a  commission  of  five 
per  cent,  on  $14,000,  which  sum  certain  people,  called  in 
the  case  "the  Denver  people,"  had  agreed  to  pay  to  appel- 
lants, who  were  engaged  in  the  business  of  transportation 
to  Alaska.  Three  thousand  dollars  of  this  amount  waa 
paid  by  the  Denver  people  to  the  appellants,  but  the  con- 
tract was  not  carried  out ;  no  further  payments  were  made 
and  nothing  further  was  done.  One  hundred  and  seventy- 
five  dollars  was  paid  by  the  appellants  to  the  respondent 
at  the  time  the  contract  was  entered  into  with  the  Denver 
people,  and  this  action  was  for  the  difference  between  $175 
and  $700,  the  commission  claimed.  The  trial  was  by  jury, 
and  verdict  was  rendered  for  the  amount  claimed,  and 
judgment  entered  for  the  same.  Upon  the  close  of  plaint- 
iff's testimony,  the  defendants  moved  the  court  for  per- 
emptory instruction  for  nonsuit,  which  was  refused,  and 
this  refusal  is  the  first  assignment  of  error  here.  The 
second  assignment  is  that  the  court  erred  in  rendering  a 
judgment  against  appellants  when  the  evidence  was  clearly 
insufficient  to  support  the  verdict;  a  great  preponderance 
of  the  evidence,  it  is  claimed,  being  in  favor  of  the  ap- 
pellants. 

These  two  propositions  may  be  considered  together,  for, 
if  there  was  sufficient  evidence  to  warrant  the  court  in 
refusing  to  grant  the  motion  for  a  nonsuit,  there  was  suf- 
ficient to  justify  the  verdict.  We  think  the  court  did  not 
commit  error  in  refusing  to  grant  the  motion  for  a  non- 


BWADLINQ  ▼.  BARNE80N.  701 

Dec*  1800.]  Opinion  of  the  Oonrt^  Dunbab.  J. 

suit.  The  testimony  is  simply  conflicting.  Bespondent's 
testimony  was  positive  as  to  the  fact  that  he  was  to  receive 
the  full  commission  when  the  contract  was  accepted,  and 
the  testimony  of  witness  Wilhelm  is  to  the  effect  that  this 
admission  was  made  by  Chilcott,  manager  of  the  transpor- 
tation company;  but,  if  there  is  any  rule  well  settled  in 
this  court,  it  is  that  it  will  not  invade  the  province  of  the 
jury  and  weigh  the  testimony.  The  testimony  of  the 
respondent,  even  considering  that  it  was  under  cross  exam- 
ination which  was  exceedingly  energetic,  left  sufficient  to 
sustain  the  judgment.  Whether  that  testimony  was  suc- 
cessfully contradicted  or  outweighed  by  testimony  pro- 
duced by  the  defendants,  as  we  have  before  indicated,  are 
questions  solely  within  the  province  of  the  jury. 

It  is  also  contended  that  the  court  erred  in  not  ruling 
upon  the  objection  to  certain  testimony  introduced  by  the 
plaintiff,  for  the  reason  that  the  preliminary  contract 
entered  into  between  the  Denver  people  and  the  appellants 
was  reduced  to  writing,  and  that  the  writing  was  the  best 
evidence  of  the  contract.  The  plaintiff  was  asked  what, 
in  substance,  this  contract  was,  and,  after  his  testimony 
had  been  given  without  objection,  a  motion  was  made  to 
strike  out  that  portion  of  the  answer  of  the  witnesses  pur- 
porting to  sustain  the  terms  of  the  contract  as  not  the  best 
evidence.  The  attorney  for  plaintiff,  with  the  evident 
intention  of  laying  the  foundation  for  such  question,  then 
asked  the  witness  the  questions : 

"  Q.    Have  you  the  contract  in  your  possession  ? 

A.    Xo,  sir. 

Q.    That  is  in  the  possession  of  the  defendant,  is  it  not  t 

A.    I  believe  so." 

The  defendants'  attorney  then  moved  to  strike  that  tes- 
timony out.  The  next  question  by  plaintiff's  attorney  was 
as  follows : 
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"  Q.  This  was  said  in  your  presence  by  Mr.  Chilcott  to 
these  gentlemen  of  the  Denver  Yukon  Mining  and  Trans- 
portation Company ;  is  not  that  right  ? 

A.    Yes,  sir.    We  were  all  in  the  office  together. 

Q.    That  is  all  you  know  about  the  contract,  is  it  not  ? 

A.    That  is  all  I  know  about  it. 

Q.  ^  You  don't  know  whether  it  was  a  written  contract 
or  not  ? 

A.  I  know  that  Mr.  Chilcott  made  a  memorandum  of 
that  contract  on  the  paper, — on  a  paper  in  his  desk,  while 
we  were  talking, — and  turned  it  over  to  his  stenographer 
to  have  it  drawn  up.  That  is  all  I  know  about  the  con- 
tract.'' 

This  ended  the  testimony  upon  that  subject 
We  think,  in  the  first  place,  that  this  testimony  is  im- 
material; for  its  substance  was  testified  to  by  the  defend- 
ant in  relation  to  the  contract,  and  no  issue  was  made  of 
the  contents  of  this  contract.  It  seems  to  have  been  treated 
as  immaterial,  not  only  by  the  court,  but  by  the  counsel 
in  the  case,  as  the  matter  appears  to  have  been  dropped 
by  both  counsel,  and  it  was  not  especially  urged  upon  the 
court. 

The  next  contention  is  that  the  court  erred  in  sustain- 
ing the  plaintiff's  objection  to  the  following  questions  in 
the  cross  examination,  after  questioning  the  plaintiff  in 
regard  to  his  business  capabilities : 

"  Q.    Did  you  do  other  business  besides  this  ? 
A.    I  did  some  little  business ;  yes,  sir. 
Q.    In  addition  to  this  ?" 

Counsel  for  plaintiff  objected  to  this  line  of  examina- 
tion as  incompetent,  immaterial,  and  irrelevant.  It  was 
stated  by  counsel  for  the  defendants  that  the  object  of  the 
question  was  to  show  the  fact  as  to  whether  or  not  the  wit- 
ness (plaintiff  in  the  case)  had  any  experience  in  this 
kind  of  business,  and  also  whether  or  not  he  was  familiar 
with  the  customs  prevailing  pertaining  to  marine  com- 
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missions  in  this  community.     The  question  was  finally 
asked  him: 

"Q.  Do  you  know  the  custom  prevailing  among  com- 
mission men  pertaining  to  marine  commissions  in  the  city 
of  Seattle  ?" 

Objection  was  made  to  this  and  sustained  by  the  court. 
We  think  this  objection  was  properly  sustained.  This 
question  is  based  upon  a  specific  contract.  It  is  specifically 
alleged  that  the  contract  was  that  the  commission  should 
be  paid  when  the  contract  was  accepted  by  the  transporta- 
tion company,  but  this  plaintiff  could  not  be  bound  by  any 
custom  in  relation  to  the  payment  of  commissions.  In 
fact,  the  defense  does  not  rest  upon  the  custom,  but  upon 
the  specific  contract,  viz.,  that  the  commission  should  not 
be  paid  until  the  plaintiff  had  received  the  money  on  the 
contract.     Paragraph  five  of  the  answer  is  as  follows: 

"That  on  or  about  the  14th  day  of  March,  1898,  said 
plaintiff  and  defendants  entered  into  an  oral  agreement, 
wherein  and  whereby  it  was  agreed  that  defendants  should 
pay  to  plaintiff,  for  business  secured  for  said  defendants, 
a  commission  of  five  per  cent,  upon  the  gross  amount  of 
said  business  paid  for,  and  it  was  expressly  understood 
and  agreed  at  the  time  of  making  said  agreement  between 
plaintiff  and  defendants  that  no  commission  should  be  due 
or  payable  to  said  plaintiff  until  the  defendants  had  beer 
paid  for  said  business  by  the  parties  negotiating  the  same 
with  said  defendants  through  said  plaintiff." 

Certainly,  if  this  had  been  the  real  contract,  the  de- 
fendants could  not  have  been  bound  by  any  custom  in 
relation  to  the  payment  of  marine  commissions,  if  the 
custom  proven  had  been  to  the  effect  that  the  commission 
was  due  when  the  contract  was  entered  into.  Neither 
could  the  plaintiff  be  bound  by  any  custom  shown  which 
was  in  opposition  to  his  alleged  contract,  so  that  the  cus- 
tom, if  any  existed,  was  absolutely  immaterial,  under  the 
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theories  announced  by  both  the  plaintiff  and  the  defend- 
ants in  their  respective  pleadings. 

We  think  the  court  did  not  err  in  allowing  the  original 
complaint,  which  was  not  in  issue  in  the  case,  to  be  taken 
up  by  the  jury  when  they  retired  to  consider  their  verdict. 
The  judgment  will  be  affirmed. 

Gordon^  C.  J.,  and  Fulleeton  and  Reavis,  JJ., 
concur. 


[N08.  3138,  3139.     Decided  April  2&,  1899.] 

J.  W.  Wheeleb,  Respondent,  y.  North  Amebioan  TBANSPOBTATioir 
AND  Tradiito  Company,  Appellant. 

Donald  Morrison,  Respondent,  y.  North  American  Transporta- 
tion AND  Trading  Company,  Appellant, 

Appeal   from  Superior  Court,  King  County,  —  Hon.  Orange 
Jacobs,  Judge.     Affirmed. 

Bausman,  Kelleher  d  Emory,  for  appellant 

E,  E,  Simpson  and  Upton,  Arthur  d  Wheeler,  for  respondents. 

Per  Curiam. — The  specifications  of  error  in  these  cases  relate 
only  to  the  charge  to  the  jury  and  a  refusal  to  strike  portions  of 
the  complaint.  The  cases  are  in  all  essential  respects  similar  to 
that  of  Bmith  v.  North  American  Transportation  d  Trading  Co,, 
20  Wash.  680  (56  Pac.  372),  which  was  decided  by  this  court  Feb- 
ruary 23,  1899.  In  addition,  howeyer,  to  the  questions  raised  and 
decided  in  that  case,  there  are  two  assignments  in  the  present 
case  which  may  be  referred  to.  The  first  relates  to  certain  lan- 
guage used  by  the  court  in  its  charge  in  regard  to  the  defense  of 
"the  act  of  God,"  which  was  relied  upon  by  the  appellant  We 
have  examined  the  instruction  and  also  the  entire  charge.  Con- 
sidered as  a  whole,  we  regard  it  as  being  a  yery  fair  and  able 
exposition  of  the  law  of  the  case.  The  particular  words  com- 
plained of  in  the  assignment  under  consideration  were  explana- 
tory merely,  and,  whether  considered  by  themselves  or  in  connec- 
tion with  the  remainder  of  the  instruction,  we  think  they  are  not 
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open  to  the  criticism  which  is  made,  and  no  error  was  committed 
by  the  court  in  using  the  language  complained  of. 

The  remaining  assignment  relates  to  a  ruling  denying  defend- 
ant's motion  to  strike  two  paragraphs  in  the  complaint  relating 
to  damages  claimed  for  loss  of  time  at  Seattle  (the  point  of  de- 
parture), and  thereafter  receiving  evidence  at  the  trial  under 
these  paragraphs.  It  appears  from  the  record  that,  updn  appel- 
lant's motion,  paragraph  18  of  the  complaint,  which  alleged 
damage  for  loss  of  time  at  Dawson  (the  point  of  destination), 
was  stricken.  We  think  the  court  did  not  err  in  either  of  these 
rulings. 

No  reversible  error  appearing,  the  judgments  in  these  cases 
must  be  affirmed. 


[No.  3032.     Decided  May  15,  1899.] 

Juijus  I.  KiBSGHBEBo,  as  Administrator  of  the  Estate  of  Isaac 
Kirschberg,  deceased,  Respondent,  v.  Joseph  Mabtmont  et  ah. 
Appellants. 

Appeal  from  Superior  Court,  Clallam  County. — Hon.  Jambs  G. 
McClinton,  Judge.    Affirmed. 

Benton  Embree,  for  appellants. 
George  (7.  Hatch,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Creditors'  bill  filed  by  plaintiff's  intestate  to  set 
aside  a  conveyance  made  by  appellant  Marymont  to  appellant 
Erna  Landsberg  to  certain  lands  In  Clallam  county,  upon  the 
ground  of  fraud.  It  is  alleged  that  Marymont,  being  indebted  to 
deceased,  Kirschberg,  made  the  conveyance  to  his  sister,  Erna 
Landsberg,  without  consideration,  and  with  the  intent  to  defraud 
creditors,  with  the  usual  allegations  of  insolvency  on  the  part  of 
the  grantor  and  knowledge  on  the  part  of  the  grantee  of  the  in- 
debtedness and  fraudulent  intent  of  the  grantor.  Appellants  an- 
swered separately,  denying  the  fraud,  and  denying  that  the  con- 
veyance was  without  consideration,  and  denying  any  notice  of  the 
indebtedness  of  the  grantor.  The  consideration  alleged  by  appel- 
lants was  the  payment  of  a  note  executed  by  Marymont  to  Erna 
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Landsberg,  in  the  city  of  New  York,  some  time  prior  to  the  con- 
veyance, and  the  additional  sum  of  $275  paid  in  cash  at  the  time 
of  the  execution  of  the  conveyance.  The  superior  court  decreed 
the  conveyance  fraudulent  and  the  cancellation  thereof,  and  sub- 
jected the  premises  to  the  lien  of  the  judgment  procured  by  re- 
spondent. 

The  record  and  evidence  has  all  been  carefully  examined,  and 
it  would  probably  be  difficult  to  find  a  controversy  in  which  the 
evidence  is  more  directly  conflicting.  The  statements  of  the 
respective  witnesses  interested  are  equally  positive  on  each  side 
and  absolutely  conflicting  and  irreconcilable.  We  are,  therefore, 
content  to  accept  the  conclusion  of  the  trial  court,  and  the  deter- 
mination of  the  cause  resting  solely  upon  a  question  of  fact,  the 
judgment  of  the  superior  court  is  affirmed. 

Gordon,  C.  J.,  and  Dunbar  and  Anders,  JJ.,  concur. 


[No.  3250.     Decided  May  81.  1899.] 

M.  Olsen,  Appellant,  v.  A.  Mansfield  et  aZ.,  Respondents, 

Appeal  from  Superior  Court,  Lincoln  County. — Hon.  Charles 
H.  Neal,  Judge.    Affirmed. 

H.  N.  Martin  and  Harris  Baldwin,  for  appellant. 
Myers  d  Warren,  for  respondents. 

Per  Curiam. — This  case  falls  within  the  rule  announced  by  this 
«ourt  in  Moran  Bros.  v.  Northern  Pacific  R.  R.  Co.,  19  Wash.  266, 
wherein  it  was  held  that  "an  objection  that  the  pleadings  do  not 
■show  that  a  tender  was  kept  good  cannot  be  raised  for  the  first 
time  on  appeal."  On  authority  of  that  case,  the  Judgment  of  the 
lower  court  is  affirmed. 
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June,  1899.]  Opinion  Per  Curiam. 


[No.  8266.     Decided  May  SI,  1899.] 

John  Doxy,  Respondent,  v.  City  of  Post  Townsend,  Appellant 

Appeal  from  Superior  Court,  Jefferson  County. — Hon.  James 
G.  McCuNTON,  Judge.     Reversed. 

A.  W.  Buddress,  for  appellant. 
P.  F.  Davis,  for  respondent. 

Per  Cubiam. — Upon  authority  of  German-American  Savings 
Bank  v.  Spokane,  17  Wash.  315  (49  Pac.  542),  the  Judgment  of  the 
superior  court  is  reversed. 


[No.  3234.     Decided  June  1.  1899.] 

The  State  of  Washington,  Respondent,  v.  J.  W.  Jaspeb,  Appel- 
lant, 

Appeal  from  Superior  Court,  Okanogan  County. — Hon.  Chables 
H.  Neal,  Judge.     Affirmed. 

H.  N.  Martin  and  J.  C.  Kleber,  for  appellant. 
A.  W.  Barry,  Prosecuting  Attorney,  for  the  State. 

Per  Curiam. — The  defendant  has  appealed  from  a  judgment 
convicting  him  of  the  offense  of  obstructing  a  public  highway. 
The  statement  of  facts  does  not  purport  to  contain  all  of  the  evi- 
dence, and  there  are  no  exceptions  preserved  In  the  record,  which 
contains  neither  the  Instructions  of  the  court  nor  any  motion  for 
a  new  trial.  The  information  appears  to  sufficiently  charge  the 
offense,  and  upon  the  record  the  judgment  must  be,  and  It  Is,  af- 
firmed. 


708  MORSE  V.  ELY. 


Opinion  Per  Curiam.  [21  Wash. 


[No.  S170.     I>ecided  June  19.  ijBM.] 

The  Dbmino  Investment  Company,  Appellant,  v.  Newton  Cbissst, 
Respondent,  Mobtimes  Ely  et  aZ.,  Defendants. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon.  Wilijajc 
E.  RicHABDSON,  Judge.     Affirmed. 

Danson  d  Huneke,  for  appellant. 
Hanna  d  Hanna,  for  respondent. 

Per  Curiam. — The  record  in  this  case  involves  the  same  quea- 
tions  as  those  determined  in  Deming  Investment  Oo.  v.  Ely,  ante, 
p.  102,  decided  April  26, 1899,  and  upon  the  authority  of  that  case 
it  is  affirmed. 


[No.  3201.    Decided  SeaAember  13,  1899.] 

Maby  Morse,  Appellant,  v.  Jerome  Ely  et  ah,  Respondents. 

Appeal  from  Superior  Court,  Island  County. — Hon.  Jambs  O. 
McClinton,  Judge. 

Allen  Weir,  for  appellant. 
McCutcheon  d  Oilliam,  for  respondents. 

Per  Curiam. — The  record  in  this  cause  is  incomplete  in  that 
it  fails  to  show: 

1.  The  amended  application  of  Mary  Morse  upon  which  the 
cause  was  tried  in  the  court  below. 

2.  Exhibit  "C"  of  Mary  Morse,  being  an  abstract  of  title  of 
the  uplands  lying  between  the  county  road  and  the  meander  line 
shown  between  the  letters  D  and  E  upon  Ely  and  Maylor's  Ex- 
hibit 1. 

If  the  counsel  for  the  respective  parties  will  stipulate  to  sup- 
ply the  record  in  the  particulars  above  mentioned,  and  cause  said 
record  to  be  supplied  by  filing  the  omitted  part  with  the  clerk  of 
this  court  before  the  15th  day  of  October,  1899,  the  case  will  be 
taken  for  further  consideration,  otherwise  the  same  will  stand 
affirmed. 

3.  Ely  and  Maylor's  Exhibit  3,  being  certified  copy  of  deed 
from  Jerome  Ely  and  wife  to  J.  R.  and  J.  H.  Maylor. 
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Oct.  1899.]  Opinion  Per  Curiam. 


[No.  8906.    Decided  October  U,  18M.] 

Clabencb  Cunnhtohah,  Respondent,  y.  SpoKAinB  Htdbaulig  Min- 
iNO  CoHPAiTT,  Appellant. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon.  Williaic 
E.  RicHABDsoiT,  Judge.    Affirmed. 

Stephens  d  Bunn,  for  appellant 

Hey}>urn,  Price,  Hevt>um  d  Doherty,  for  respondent. 

Per  CxntiAM. — ^This  is  the  third  time  that  this  case  has  been 
before  the  court,  and  an  investigation  of  the  record  conyinces  us 
that  all  the  controlling  questions  now  inyolved  have  been  passed 
upon  in  the  prior  decisions  rendered.  18  Wash.  624  (52  Pac.  285) ; 
20  Wash.  450  (55  Pac.  756).  In  addition,  with  our  view  of  the 
law  governing  this  case  and  the  testimony  introduced,  there  seems 
to  be  no  defense  to  the  action,  either  equitable  or  legal.  The  judg- 
ment will,  therefore,  be  affirmed. 


[No.  8083.     Decided  Ootober  20.  1889.] 

The  Evehbtt  Land  Company,  Appellant,  v.  H.  G.  York  et  ol.,  Re-    -jibTojil 

spondenta.  <2i  7io' 

Appeal  from  Superior  Court,  Snohomish  County. — Hon.  Frank 
T.  Reid,  Judge.     Affirmed. 

Francis  H.  Brotonell,  for  appellant 

Coleman  d  Hart  and  J.  H,  Naylor,  for  respondents. 

Pes  Cubiam. — This  action  was  brought  to  restrain  the  collection 
of  certain  taxes  levied  upon  the  property  of  plaintiff.  The  lower 
court  sustained  a  demurrer  to  the  complaint  and  the  plaintifC, 
standing  by  his  pleading  and  refusing  to  amend,  brought  the  case 
here  upon  appeal.  An  examination  of  the  complaint  convinces 
us  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  properly  sustained,  and  the  judgment 
is  affirmed. 
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Opinion  Per  Curiam.  [21  Wash. 


[No.  3022.     Decided  Otober  20,  1893.] 

Wyatt  J.  RucKEB  et  ah.  Appellants,  v,  H.  G.  Tobk  et  ol.,  Respond- 

ents. 

Appeal  from  Superior  Court,  Snohomish  County. — ^Hon.  Frank 
T.  Reid,  Judge.     Affirmed. 

Crowley  d  Orosscup  and  Bell  d  Austin,  for  appellants. 
J,  H.  Naylor  and  Coleman  d  Hart,  for  respondents. 

Peb  Cxtbiam. — The  complaint  in  this  action  is  in  all  respects 
identical  with  that  In  No.  3033,  The  Everett  Land  Company,  ap- 
pellant, y.  H.  G.  York  and  Snohomish  County,  respondents,  with 
the  exception  of  the  property  involved.  Following  the  disposi- 
tion of  that  cause,  the  judgment  in  this  will  be  affirmed. 


INDEX. 


ACCESSORIES.     See  Criminal  Law,  3. 

ACCORD  AND  SATISFACTION.       See  Contracts,  1. 

ACTIONS. 

1.  Election  of  Remedies.  When  a  party  has  a  choice  of 
remedies  by  mandamus  or  suit  for  damages,  the  adop- 
tion of  one  bars  the  right  to  invoke  the  other. — Achey  v. 
Creech   319 

2.  Splitting  Cause  of  Action.  A  party  having  the  right  to 
plead  and  recover  damages  in  mandamus  proceedings, 
under  Laws  1896,  p.  118,  §  26,  cannot,  after  having  pros- 
ecuted to  final  Judgment  an  action  for  mandamus  against 
a  sheriff  to  recover  possession  of  exempt  property  levied 
on  by  him,  institute  a  second  action  to  recover  damages 
for  the  unlawful  detention  of  the  same  property. — Id...  319 

3.  Rights  and  Remedies — Misnaming  Form  of  Action — 
Sufficiency  of  Complaint.  Under  the  code  system  of 
pleading,  where  a  complaint  states  facts  sufficient  to 
entitle  plaintiff  to  relief,  it  is  not  demurrable  because  it 
does  not  state  facts  sufficient  under  the  name  he  has 
given  his  action,  through  a  misconception  of  the  nature 

of  his  remedial  right. — Watson  v.  Glover  677 

See  Injunction;  Judgment,  4;  Mandamus,  5. 

AFFIDAVITS.     See  Appeal,  48. 

ALTERATION  OF  INSTRUMENTS. 

Alteration  of  Deed — Ratification  by  Grantor.  An  altera- 
tion made  in  a  deed  and  in  the  record  thereof  will  be 
presumed  to  have  been  ratified  by  the  grantor,  when  the 
evidence  tends  to  show  that  it  was  done  with  his  con- 
sent, and  when  it  appears  that  he  always  recognized  the 
title  of  his  grantees  to  the  premises  covered  by  the  al- 
tered deed,  and  never  himself,  or  through  his  successors, 
exercised  any  act  of  ownership  over  the  lands  in  contro- 
versy.— Chezum  v.  McBride 558 

(711) 
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AMENDMENTS.     See  Appeal,  26;  Pleading,  1. 
APPEAL. 

1.  Errors  Not  Raised  Below — Remarks  of  Court,  Error 
cannot  b3  predicated  upon  remarks  made  by  the  court 
during  trial,  when  no  objection  was  interposed  at  the 
time,  nor  the  court's  attention  called  thereto. — Fleisch- 
ner  v,  Beaver  6 

2.  Time  of  Filing  Briefs — Extension  hy  Court,  The  action 
of  the  lower  court  in  granting  an  extension  of  time  for 
the  filing  and  serving  of  briefs  on  appeal,  beyond  the 
period  prescribed  by  law,  will  not  be  disturbed,  when 
there  is  do  other  showing  of  abuse  of  its  discretion  there- 
in than  the  fact  that  the  extension  was  granted  without 
notice  to  the  adverse  party. — National  Christian  Asso- 
ciation V.  Simpson 16 

8.  Tim^  of  Taking — When  Begins  to  Run.  The  time  with- 
in which  an  appeal  may  be  taken  from  a  final  judgment 
begins  to  run  from  the  date  of  its  entry,  whether  the 
party  desiring  to  appeal  has  notice  thereof  or  not,  under 
Laws  1895,  p.  81,  §  1  (Bal.  Code,  §  6502),  which  provides 
that  in  civil  actions  an  appeal  from  any  final  Judgment 
must  be  taken  within  ninety  days  after  the  date  ot  entry 
of  such  final  judgment,  and  an  appeal  irom  a^y  order 
other  than  a  final  order,  within  iifteen  days  after  the 
entry  of  the  order,  if  made  at  the  time  of  the  hearing, 
and  in  all  other  cases  within  fifteen  days  after  the  ser- 
vice of  a  copy  of  such  order,  with  written  notice  of  the 
entry  thereof,  upon  the  appealing  party  or  his  attorney. 
—Id 16 

4.  WJiat  Orders  Appealable.  An  order  made  by  the  court 
refusing  to  vacate  and  set  aside  a  final  decree  in  a  cause 
is  not  appealable,  as  an  order  affecting  a  substaTitlal 
right,  under  Laws  1893,  p.  120,  §  1,  subd.  7  (Bal.  Code, 
§6500),  which  provides  that  any  party  aggrieved  may 
appeal  from  any  final  order  made  after  Judgment  which 
affects  a  substantial  right. — Id 16 

6.  Amount  in  Controversy.  Where  it  is  evident  from  the 
stipulated  facts  upon  which  a  case  was  tried  that  the 
action,  so  far  as  appellants  are  concerned,  was  one  for 
damages  for  the  eloignment  and  conversion  of  saw  logs. 
in  which  the  amount  in  controversy  was  less  than  $200. 
the  Judgment  in  the  action  is  not  appealable,  although 
th3  issues  made  by  the  pleadings  might  be  construed  aa 
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making  the  action  an  equitable  one  for  the  foreclosure 
of  a  lien. — Durand  v.  Simpson  Logging  Co 21 

6.  Same — Attorney's  Fees.  Attorney's  fees  claimed  and 
allowed  in  an  action  are  costs  incident  to  the  case,  and 
cannot  be  regarded  as  a  part  of  the  original  amount  in 
controversy. — Id 21 

7.  Harmless  Error — Taking  Dying  Declarations  to  Jury 
Room.  Where  a  memorandum  of  a  dying  declaration 
made  by  a  stenographer,  but  not  read  to  deceased  nor 
signed  by  her,  which  was  read  to  the  jury  by  defendant's 
counsel  and  offered  in  evidence  and  received  and  marked 
as  an  exhibit,  was  accidentally  taken  to  the  jury  room, 
the  error  was  harmless,  when  it  could  not  in  any  event 
injure  defendant. — State  v.  Webster  63 

8.  Uncertainty  of  Judgment  —  Remand  for  Modification. 
In  case  the  judgment  of  the  lower  court  may  give  rise 
to  uncertainty  as  to  its  scope,  the  appellate  court  has 
jurisdiction,  in  order  to  avoid  such  uncertainty,  to  re- 
mand the  case  to  the  lower  court  for  the  purpose  of  hav- 
ing the  judgment  of  that  court  made  more  specific. — 
Chse  V.  Blalock  75 

9.  Appealable  Order — Quashing  Summons.  An  order  of 
the  court  sustaining  a  motion  to  quash  a  service  of  sum- 
mons by  publication,  upon  the  ground  that  publication 
had  not  been  commenced  within  ninety  days  after  the 
filing:  of  the  complaint,  as  required  by  statute,  in  effect 
discontinues  the  action,  and  is  an  appealable  order,  un- 
der Bal.  Code.  S  6500,  which  provides  that  an  appeal  lies 
"from  any  order  affecting  a  substantial  right  in  a  civil 
action  or  proceeding  which  in  effect  determines  the 
action  or  proceeding  and  prevents  a  final  judgment 
therein." — Deming  Investment  Co.  v.  Ely 102 

10.  Findings  of  Court — Exceptions  Must  Be  Specific  as  to 
Errors.  An  objection  that  the  findings  of  the  court  are 
not  in  proper  form,  because  being  combined  with  the 
conclusions  of  law  and  judgment  in  one  statement,  in- 
stead of  being  separately  stated  as  required  by  the  stat- 
ute, must  be  deemed  waived  when  not  excepted  to  on  that 
specific  ground. — Ach  v.  Carter 140 

11.  Appeal  Bond — Execution  by  Attorney  for  Appellant.  An 
appeal  bond  signed  by  the  attorney  for  appellants  in- 
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stead  of  by  the  appellant  personally  is  not  defective  on 
that  ground,  under  the  appeal  act  of  this  state. — HUl 
Estate  Co.  v.  Whittlesey 142 

12.  Notice — To  Whom  Oiven — Intervenors.  Notice  of  ap- 
peal need  not  be  given  to  one  who  has  attempted  to  in- 
tervene In  a  cause,  but  who  has  failed  to  obtain  leave  of 
court  to  file  his  complaint,  as  required  by  Bal.  Code, 

S  4846. — Wiseman  v.  Eastman  163 

13.  Statement  of  Facts — Where  Settled.  Where  a  Judge 
from  another  county  is  called  in  for  the  trial  ot  a  cause, 
such  visiting  judge  is  not  required  to  return  to  the  coun- 
ty where  the  trial  was  held,  in  order  to  settle  and  certify 
a  statement  of  facts  on  appeal,  but  may  perform  such 
duty  in  any  other  county,  under  Bal.  Code,  §  4702,  which 
provides  that  the  Judges  of  the  supreme  and  superior 
courts  have  power,  in  any  part  of  the  state,  to  exercise 
and  perform  any  duty  conferred  or  imposed  upon  them 

by  statute. — State  ex  rel.  Malouf  v.  McDonald 201 

14.  Appealable  Order^Dismissal  of  Action  for  Failure  to 
Plead.  The  supreme  court  has  no  jurisdiction  of  an 
appeal  from  an  uncontested  dismissal  of  a  case,  in  which 
plaintiff  failed  to  offer  an  amendment  to  his  complaint 
within  the  time  limited  after  a  demurrer  thereto  was 
sustained.— jffaZZ  v.  Skavdale  20S 

15.  Lack  of  Jurisdiction — When  and  How  Raised.  A  motion 
to  dismiss  an  appeal  for  want  of  jurisdiction  will  be 
entertained  even  upon  an  oral  suggestion  at  the  time  of 
trial.— /d 203 

16.  When  Statement  of  Facts  Unnecessary — Exceptions  to 
Findings.  When  the  only  error  urged  upon  appeal  is 
that  the  findings  of  fact  do  not  sustain  the  conclusions 
of  law,  neither  exceptions  to  the  findings  nor  a  state- 
ment of  facts  is  necessary. — Brown  v.  Kern 211 

17.  Harmless  Error — Admission  of  Evidence.  Admission 
of  testimony  showing  the  condition  of  a  crosswalk  at 
the  place  of  an  accident  to  a  pedestrian,  at  the  time  of 
the  accident  and  on  the  day  prior,  is  not  prejudicial 
error. — Reed  v.  Spokane 218 

18.  Supersedeas — When  Issued  Pending  Appeal.  An  order 
of  supersedeas  will  not  be  granted  to  continue  a  writ  of 
prohibition  against  a  board  of  police,  staying  their  fur- 
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ther  action  upon  charges  against  a  member  of  the  poiice 
force,  pending  the  determination  of  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  application  for  a 
writ  of  prohibition,  where  the  sole  objection  to  the  hear- 
ing is  that  the  board  has  no  jurisdiction  because  the 
charges  preferred  constitute  a  public  offense. — State  ex 
rel,  Bringgold  v.  Burns 227 

19.  Same — Application  Determined  by  Record.  An  applica- 
tion for  a  writ  of  supersedeas  must  be  determined  upon 
the  record  as  made  in  the  court  below,  and  cannot  be 
aided  by  any  extrinsic  matter  not  urged  before,  or 
passed  upon  by,  the  court  below. — Id 227 

20.  Assignments  of  Error — Waiver  of  Exceptions,  An  ex- 
ception to  a  finding  will  be  disregarded  on  appeal  where 
it  is  not  referred  to  in  the  assignments  of  error,  and 
where  the  argument  in  the  brief,  which  does  not  refer 
to  the  record  for  verification,  is  in  no  wise  directed  to 
\t— Murphy  v.  Currie 232 

21.  Appellate  Jurisdiction — Habeas  Corpus  Proceedings.  An 
appeal  lies  to  the  supreme  court  from  a  judgment  re- 
manding a  prisoner  on  habeas  corpus,  under  Bal.  Code, 
§  6500,  authorizing  an  app<eal  "in  any  action  or  proceed- 
ing," and  Bal.  Code,  §  5739,  declaring  that  a  judgment  in 
a  special  proceeding  is  a  final  determination  of  the 
rights  of  the  parties  therein. — In  re  Foye 250 

22.  Same.  An  appeal  lies  to  the  supreme  court  from  a 
judgment  remanding  a  prisoner  on  habeas  corpus,  under 
Bal.  Code,  S  6500,  authorizing  an  appeal  ''in  any  action 
or  proceeding,"  and  Bal.  Code,  S  5739,  declaring  that  a 
judgment  in  a  special  proceeding  is  a  final  determina- 
tion of  the  rights  of  the  parties  therein. — In  re  Baker. .  259 

23.  Appealable  Order  —  Habeas  Corpus  Proceedings.  An 
order  dismissing  an  application  for  a  writ  of  habeas 
corpus  and  remanding  the  petitioner  into  custody  is 
appealable. — In  re  Sylvester   263 

24.  Review  on  Appeal — Grant  of  New  Trial — Abuse  of  Dis- 
cretion. An  order  of  the  superior  court  granting  a 
motion  for  a  new  trial,  based  upon  the  statutory  grounds 
therefor,  will  not  be  reviewed  on  appeal,  except  where 
there  is  an  apparent  abuse  of  discretion. — Langston  v. 
Ephriam 282 
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25.  Dismissal  of  Appeal — Irregularities  in  Bond — Omission 
of  Revenue  Stamp.  An  appeal  will  not  be  dismissed  be- 
cause no  revenue  stamp  is  attached  to  the  certificate  of 
qualifications  of  the  sureties  to  the  bond,  since  by 
United  States  War  Revenue  Law  1898,  schedule  A,  §  26, 
bonds  used  in  legal  proceedings  are  exempted  from  its 
operation. — Dawson  v.  McCarty 314 

26.  Review  on  Appeal — Pleading  and  Proof — Amendments. 
Under  Bal.  Code,  S  6535,  authorizing  the  supreme  court 
on  appeal  to  consider  all  amendments  which  could  have 
been  made  as  made,  that  court  will  treat  a  pleading  as 
amended  whenever  it  is  necessary  to  do  Justice  between 
parties  litigant,  when  it  can  be  done  without  depriving 
either  party  of  a  substantial  right. — Allend  v.  Spokane 
Falls  d  N.  Ry.  Co 324 

27.  Review — Discretionary  Matters.  The  discretion  of  the 
lower  court  in  extending  the  time  in  which  appellant 
may  file  his  proposed  statement  of  facts  will  not  be  dis- 
turbed on  appeal. — Oreely  v.  Newcomb 357 

28.  Same — Incomplete  Record — Admissibility  of  Evidence, 
Where  the  statement  of  facts  does  not  contain  all  the 
evidence  relating  to  an  issue,  the  supreme  court  will  not 
pass  upon  an  exception  to  the  admission  of  certain  evi- 
dence, when  its  admissibility  might  have  been  estab- 
lished by  the  omitted  evidence. — Id 367 

29.  Bond  Conditioned  for  Costs  and  Supersedeas  —  Suf- 
ficiency. An  appeal  bond  for  $400,  conditioned  both  as 
a  stay  bond  and  a  cost  bond  on  appeal,  is  insufficient  to 
confer  Jurisdiction  on  the  supreme  court,  under  Laws 
1893,  p.  122,  S§  6,  7,  when  the  appeal  is  from  a  money 
Judgment  in  the  sum  of  $525. — Town  of  Sumner  v. 
Rogers  361 

30.  Review  on  Appeal  —  Discretionary  Matters.  The  dis- 
cretion exercised  by  the  lower  court  In  granting  an  ex- 
tension of  time  in  which  to  file  and  serve  a  statement 
of  facts  will  not  be  reviewed  on  the  appeal  of  the  party 
In  whose  favor  it  was  made. — State  ex  rel.  Bickford  v, 
Benson 365 

31.  Filing  Statement  of  Facts — Extension  of  Time — What 
Judges  May  Grant.  Where  an  appellant  desires  an  ex- 
tension of  time  in  which  to  file  a.  proposed  statement  of 
facts  in  an  appeal  from  a  Judgment  rendered  by  a  visit- 
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ing  judge,  he  la  not  restricted  to  an  application  to  the 
visiting  judge  for  such  extension,  but  is  entitled  to  have 
his  application  passed  upon  by  the  judge  of  the  court 
of  the  place  of  trial,  under  Bal.  Code,  §  5062,  which  pro- 
vides that  the  time  may  be  extended  "by  an  order  of  the 
court  or  judge  wherein  or  before  whom  the  cause  is 
pending  or  was  tried." — Id 365 

32.  8ame — Time  to  Which  Extension  Granted  —  Construc- 
tion of  Order.  An  order  extending  the  time  in  which  to 
file  and  serve  a  statement  of  facts  "to  the  28th  day  of 
January,"  must  be  construed  as  including  that  date,  for 
purposes  of  filing  and  serving  the  statement. — Id 365 

^3.  Harmless  Error  —  Improper  Admission  of  Evidence. 
The  improper  admission  of  opinion  evidence,  in  an 
action  by  a  seaman  for  injuries  received  on  a  vessel  en- 
gaged in  towing  a  barge,  that  the  appliances  used  for 
towing  were  unsafe,  is  not  ground  for  reversal,  when  it 
is  manifest  from  the  evidence  as  to  the  character  of  the 
appliances  that  they  were  not  reasonably  safe  and  that 
the  jury  were  justified  in  so  finding,  whether  the  ques- 
tionable evidence  was  admitted  or  not. — Keating  v. 
Pacific  Steam  Whaling  Co 415 

34.  Sufficiency  of  I^tice.  A  notice  of  appeal  setting  forth 
that  appeal  is  taken  from  the  final  orders  entered  by 
the  court  on  January  12,  1898,  which  dismiss  the 
petition  herein  as  to  the  plaintiffs  and  defendants  men- 
tioned in  the  notice  and  in  the  cause,  designates  with 
sufficient  certainty  from  what  judgment  the  appeal  is 
taken. — Rol)erts  v.  Shelton  Southwestern  R.  R.  Co 427 

35.  Bond  hy  Surety  Company.  It  is  not  necessary  that  an 
appeal  bond  by  a  surety  company  should  show  on  its 
face,  either  that  the  company  has  complied  with  the 
laws  of  the  state  relating  to  recognizances,  stipulations, 
bonds  and  undertakings,  or  that  it  is  legally  authorized 

to  do  business  in  the  state. — Id 427 

36.  Objections  Not  Raised  Below.  If  objection  that  a  surety 
company  is  not  qualified  to  become  surety  on  an  appeal 
bond  has  not  been  raised  in  the  court  below.  It  must  be 
deemed  as  having  been  waived. — Id 427 

37.  Matters  Reviewable  on  Appeal — Vacating  Judgment.  On 
appeal  from  a  judgment  on  a  petition  to  vacate  a  judg- 
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ment,  matters  occurring  in  the  original  action,  which 
were  properly  reviewable  on  appeal  from  the  original 
Judgment  therein,  are  not  properly  a  part  of  the  record 
nor  subject  to  consideration  by  the  supreme  court,  when 
reviewing  the  proceedings  wherein  the  subsequent  Judg- 
ment was  rendered. — Id 427 

38.  Same — Allowance  for  Receiver's  Services.  The  allow- 
ance made  for  a  receiver's  services  by  a  court  which  has 
a  complete  and  personal  knowledge  of  all  the  circum- 
stances surrounding  the  settlement  of  the  estate  will  not 
be  disturbed  on  appeal,  unless  there  is  sufficient  evi- 
dence in  the  record  to  show  that  it  was  clearly  inade- 
quate.— Van  Brocklin  v.  Queen  City  Printing  Co 447 

39.  Sufficiency  of  Bond  —  Execution  in  Appellant's  Behalf. 
Under  Bal.  Code,  §  6506,  providing  that  the  bond  on  ap- 
peal must  be  executed  in  behalf  of  the  appellant  by  one 
or  more  sureties,  it  is  not  a  (Refect  for  one  of  several 
appellants  to  omit  Joining  in  the  execution  of  the  bond, 
if  the  bond  is  sufficiently  executed  by  sureties  in  his 
behalf. — Spokane  d  Idaho  Lumber  Co.  v.  Loy 501 

40.  Same — Qualification  of  Sureties  Before  Co-surety.  The 
fact  that  the  affidavits  of  part  of  the  sureties  on  an  ap- 
peal bond  were  taken  before  another  surety,  who  was  a 
duly  qualified  notary  public,  would  not  afTect  the  suf- 
ficiency of  the  affidavits  nor  invalidate  the  bond. — Id 501 

41.  Statement  of  Facts — Service  of  Copy — Omission  of  File 
Marks.  The  copy  of  the  statement  of  facts  served  on  the 
adverse  party,  after  the  filing  of  the  original  with  the 
clerk  of  the  superior  court,  need  not  contain  a  copy  of 
the  file  marks  placed  on  the  original  by  the  clerk. — Id ...  601 

42.  Motion  to  Dismiss  —  Right  of  Respondent  to  Interpose 
Same  Motion  Twice.  After  a  respondent  has  once  inter- 
posed a  motion  to  dismiss  an  appeal  and  affirm  the  Judg- 
ment of  the  lower  court,  which  motion  has  been  duly 
considered  and  denied  by  the  supreme  court,  he  cannot 
later  interpose  a  like  motion  in  the  same  case  as  to  a* 
portion  of  the  appellants,  whose  rights  had  been  inad- 
vertently overlooked  in  rendering  Judgment  on  appeal, 
but  who  are  entitled  to  the  benefits  flowing  from  the 
appeal,  equally  with  their  co-appellants,  whose  rights 
had  been  specifically  adjudicated. — Id 501 

43.  Supersedeas  Against  Writ  of  Restitution — Cessation  of 
Controversy.     Under  Bal.  Code,  S§  5546-5548,  providing 
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for  appeals  in  actions  of  unlawful  detainer,  and  that,  if 
defendant  appeals,  he  may  have  a  stay  of  proceedings 
pending  appeal,  upon  filing  a  hond  therefor,  which  will 
stay  all  proceedings  in  the  case,  suspend  any  writ  of 
restitution,  and  permit  the  defendant  to  remain  in  pos- 
session of  the  premises,  until  the  determination  of  the 
appeal,  it  is  the  duty  of  the  Judge  to  fix  the  amount  of  a 
supersedeas  bond  staying  the  issuance  and  service  of  the 
writ  of  restitution,  even  if  it  appear  from  the  pleadings 
in  the  case  that  the  contract  under  which  defendant 
claims  possession  has  expired  prior  to  his  application 
for  the  stay  of  the  writ. — State  ex  rel,  Orth  v.  Benson. . .  580 

44.  Assignment  of  Errors — Sufficiency.  An  assignment  of 
errors  in  appellant's  brief,  that  the  lower  court  erred  in 
giving  and  in  refusing  certain  instructions,  is  sufficient, 
without  assigning  as  error  that  the  lower  court  denied 
a  motion  for  a  new  trial  based  on  the  errors  alleged. — 
Carter  v.  Seattle 585 

45.  Jurisdiction  of  Superior  Court — Amount  in  Controversy. 
Where,  subsequent  to  appeal,  in  an  action  for  unlawful 
detainer  and  damages,  the  possession  of  the  premises  is 
surrendered,  leaving  but  the  question  of  damages  in  con- 
troversy, which  amount  is  less  than  $200,  the  supreme 
court  cannot  entertain  Jurisdiction. — Puyallup  Light, 
Heat  d  Power  Co.  v.  Stevenson 604 

46.  Cessation  of  Controversy — Dismissal.  Where,  pending 
an  appeal  from  an  order  quashing  a  writ  of  review, 
which  had  been  sued  out  by  one  removed  from  the  office 
of  director  of  a  public  institution,  the  officer  is  reinstated 
in  office,  the  appeal  will  be  dismissed  on  the  ground  of 
cessation  of  the  controversy. — Watson  v.  Merkle 635 

47.  Revieto  of  Order  Granting  New  Trial.  The  action  of  the 
superior  court  in  granting  a  new  trial  will  not  be  re- 
viewed on  appeal,  when  the  record  does  not  disclose  the 
grounds  upon  which  the  action  of  the  court  was  based. — 
Bender  v.  Rinker  636 

48.  Review  of  Affidavits  —  Must  Be  in  Record.  Affidavits, 
which  have  not  been  incorporated  in  the  statement  of 
facts,  will  not  be  considered  on  appeal. — Armstrong  v. 
Van  De  Vanter 682 

49.  Sufficiency  of  Evidence.  Where  the  evidence  is  conflict- 
ing, the  supreme  court  will  not  on  appeal  invade  the 
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province  of  the  jury  and  weigh  the  testimony. — Swadr 

ling  V.  Barneson ^^® 

50.  Admission  of  Testimony— Secondary  Evidence— Harm- 
less Error.  Where  no  .Issue  was  made  between  parties 
as  to  the  contents  of  a  contract  between  defendant  and 
third  parties,  upon  which  plaintiff  based  his  right  to 
commissions  from  defendant,  and  both  plaintiff  and  de- 
fendant testified  to  the  substance  of  the  contract,  and 
defendant's  objection  that  plaintiff's  testimony  concern- 
ing the  contract  was  not  the  best  evidence  not  having 
been  specially  urged  upon  the  court,  and  the  matter  hav- 
ing apparently  been  treated  by  court  and  counsel  as 
immaterial,  the  error,  if  any,  in  admitting  oral  testi- 
mony as  to  the  contents  of  the  written  contract,  must 
be  held  as  harmless. — Id 699 

See  Criminal  Law,  6;   Mandamus,  1,  2,  7,  8;  New 
Trial,  2;  Prohibition,  Writ  of,  1,  2. 

APPEARANCE. 

Special  Appearance— Waiver.  A  special  appearance  by  de- 
fendant to  move  against  the  Jurisdiction  over  his  person 
for  want  of  proper  service  by  publication  does  not  be- 
come a  general  appearance  from  the  fact  that  he  bases 
one  of  the  grounds  of  his  motion  on  the  fact  that  the 
action  is  not  one  wherein  publication  is  authorized  by 
law  or  in  which  jurisdiction  in  rem  can  be  obtained  by 
publication  of  summons,  since  the  relief  asked  is  consist- 
ent with  a  want  of  jurisdiction  over  the  person. — Deming 
Investment  Co.  v.  Ely 102 

APPROPRIATIONS.    See  States  and  State  Officers,  3. 

ASSISTANCE,  WRIT  OF. 

1.  When  Issued — Rights  of  Redemptioner.  The  purchaser 
of  an  equity  of  redemption  in  premises  which  have  been 
sold  upon  foreclosure  of  mortgage  is  entitled  to  a  writ 
of  assistance  to  put  him  in  possession,  where  he  has  re- 
deemed within  the  statutory  period,  under  Code  Proc, 
§  519,  which  provides  that  "the  purchaser  from  the  day 
of  sale  until  a  resale  or  redemption,  and  the  redemp- 
tioner from  the  day  of  his  redemption  until  another  re- 
demption, shall  be  entitled  to  the  possession  of  the  prop- 
erty purchased  or  redeemed." — Hagerman  v.  Heltzel...  444 
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2.  Same— Rights  of  Privies  to  the  Suit.  The  rule  that  the 
writ  of  assistance  will  issue  only  against  parties  to  the 
suit,  or  their  representatives,  or  those  who  came  into 
possession  under  either  of  the  parties  while  the  suit 

■  was  pending,  is  not  infringed  by  its  issuance  against 
privies  to  the  original  parties  in  the  suit,  though  such 
privies  may  not  have  been  named  therein. — Id 444 

3.  When  Issued  on  Foreclosure  —  Rights  of  Mortgagor's 
Tenant.  A  tenant  of  a  mortgagor,  who  was  in  posses- 
sion of  the  premises  under  lease  prior  to  the  foreclosure 
of  the  mortgage  thereon,  and  was  not  made  a  party  to 
the  suit,  cannot  be  ousted  of  his  possession  by  the  issu- 
ance of  a  writ  of  assistance. — State  ex  rel.  Hartman 

17.  Superior  Court 469 

4.  Rights  of  Receiver.  The  fact  that  a  party  applying  for 
a  writ  of  assistance  does  so  in  his  capacity  as  a  receiver 
would  not  entitle  him  to  the  writ,  if  any  other  citizen, 
under  the  same  circumstances,  could  not  legally  obtain 

it — State  ex  rel.  Baruch  v.  Moore 628 

ATTACHMENT. 

Motion  to  Discharge — Burden  of  Proof.  Where  a  motion 
to  discharge  an  attachment  is  presented,  supported  by 
affidavits  challenging  the  existence  of  the  grounds  upon 
which  the  attachment  has  issued,  it  becomes  the  duty  of 
the  plaintiff  to  establish  one  or  more  of  such  grounds 
by  a  fair  preponderance  of  the  evidence  at  the  hearing. 
— Bender  v.  Rinker 633 

ATTEMPTS.    See  Criminal  Law,  1,  2. 

ATTORNEY  AND  CLIENT.     See  Judgment,  5;   WrrNESSES, 
1,  2. 

BAIL. 

Bail — Right  to  in  Extradition  Cases.  Bail  is  not  author- 
ized pending  appeal  in  habeas  corpus  proceedings  in 
extradition  cases,  under  the  statutory  provision  that  a 
writ  may  issue  for  the  purpose  of  admitting  a  party  to 
bail  who  is  charged  with  an  ofTense  against  the  laws  of 

the  state. — In  re  Foye  250 

46—21  Wash. 
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Statutory  Liability  of  Stockholders.  Under  art.  12,  §  11,  of 
the  constitution,  making  each  stockholder  liable  for  all 
contracts,  debts  and  engagements  "accruing  while  they 
remain  such  stockholders,"  one  who  was  not  a  stock- 
holder in  a  banking  corporation  at  the  time  the  cor- 
porate indebtedness  was  incurred  or  created  cannot  be 
subjected  to  the  statutory  liability  of  stockholders. — 
Shuey  V.  Holmes   223 

See  Evidence,  6,  7. 

BILL  OF  PARTICULARS.    See  Pleading,  4. 

BONDS.  See  Appeal,  11,  25,  29,  35,  36,  39,  40;  CJonstitu- 
TioNAL  Law,  2;  Mechanics'  Liens,  1;  Principal 
AND  Surety,  1,  2;  States  and  State  Officers,  1. 

BOOM  COMPANIES.    See  Costs,  1;  Loos  and  Logging. 

BROKERS. 

Real  Estate  Broker  —  Right  to  Commission.  Where  a 
broker  for  the  sale  of  real  estate  obtains  a  purchaser 
ready,  able  and  willing  to  pay,  informs  the  owner  of 
such  fact  and  produces  the  purchaser,  although  the 
broker  has  no  formal  contract  with  the  purchaser, 
which  may  be  specifically  enforced,  he  is  entitled  to  his 
commission,  when  the  owner  chooses  to  deal  with  the 
purchaser  on  other  terms. — Barnes  v.  German  Savings 
d  Loan  Society  448 

See  Evidence,  10. 
CERTIORARI. 

When  Lies — As  to  Proceedings  Before  Superintendent  of 
Puhlic  Instruction.  Proceedings  before  a  superintend- 
ent of  public  instruction  to  revoke  a  teacher's  certifi- 
cate, upon  the  determination  of  sufficient  cause,  after  a 
hearing,  are  subject  to  review  by  certiorari,  under  Bal. 
Code,  §§  5740-5751,  authorizing  such  writ  when  an  officer 
exercising  Judicial  functions  has  exceeded  his  Jurisdic- 
tion or  has  acted  illegally,  or  to  correct  an  erroneous 
or  void  proceeding,  where  there  is  no  appeal,  or  any 
plain,  speedy  and  adequate  remedy  at  law. — Browne  v. 
Gear  147 
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1.  Sale  of  Property — Waiver  of  Lien,  A  chattel  mortgagee 
does  not  waive  his  rights  under  the  mortgage  by  con- 
senting to  a  sale  of  the  mortgaged  property  to  a  pur- 
chaser with  notice  of  the  mortgage. — Murphy  v.  Currie.  232 

2.  Foreclosure  by  Notice — Authority  of  Constable.  A  con- 
stable has  no  authority  to  foreclose  a  chattel  mortgage 
by  notice  and  sale,  under  the  terms  of  Bal.  Code,  SS  5871, 
5872,  which  provide  that  such  instruments  may  be  fore- 
closed by  the  service  of  the  notice  therein  prescribed  by 
the  "sheriff  or  other  proper  ofUcer."— -Pickle  v.  Smalley.  473 

See  Fraudulent  Conveyances. 

COMMUNITY  PROPERTY.  See  Eminent  Domain;  Hus- 
band AND  Wife,  4;  Insurance;  Vendor  and  Pur- 
chaser. 

CONSTITUTIONAL  LAW. 

1.  Retroactive  Laws — Vested  Rights — Settlement  of  Deced- 
ent's Estate  Out  of  Court,  The  right  of  a  testator  to 
have  his  estate  settled  without  the  intervention  of  the 
probate  court,  under  Code  1881,  §  1443,  where  his  will 
provides  that  his  estate  shall  be  settled  as  provided 
therein,  without  letters  testamentary  or  of  administra- 
tion being  required,  is  a  vested  right,  which  cannot  be 
taken  from  him  by  a  subsequent  enactment. — State  ex 
rel  Phinney  v.  Superior  Court 180 

2.  Investment  of  Permanent  School  Fund.  Warrants  drawn 
by  the  auditor  upon  the  general  fund  of  the  state  do  not 
constitute  bonds,  in  which  the  permanent  school  fund 
may  be  invested,  within  the  meaning  of  §  5,  art.  16,  of 
the  constitution,  which  provides  that  "none  of  the  per- 
manent school  fund  shall  ever  be  loaned  to  private  per- 
sons or  corporations,  but  it  may  be  Invested  in  national, 
state,  county  or  municipal  bonds;"  hence.  Laws  1899, 
p.  53,  authorizing  the  investment  of  the  permanent 
school  funds  in  state  warrants,  is  unconstitutional. — 
State  ex  rel.  Hellar  v.  Young 391 

3.  Impairing  Obligation  of  Contracts — Right  of  Judgment 
Debtor  to  Realty  During  Redemption  Period.  The  stat- 
ute allowing  a  purchaser  of  real  estate  at  execution  sale 
the  rents  and  profits  during  the  period  allowed  for  re- 
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demptlon  was  one  affecting  the  remedy  and  became  no 
part  of  the  law  of  the  contract;  hence,  the  enactment  of 
Bal.  Code,  §  5299,  which  entitles  the  judgment  debtor  )to 
possession,  and  to  the  rents,  issues  and  profits  of  his  real 
estate  sold  on  execution  during  the  redemption  period, 
does  not  impair  the  obligation  of  contracts,  although 
entered  into  prior  to  its  passage. — Wilson  v.  "Wold S9S 

4.  Extra  Compensation  to  Officers.  Under  §  25,  art  2,  of 
the  constitution,  which  provides  that  "the  legislature 
shall  never  grant  any  extra  compensation  to  any  public 
officer,  agent,  servant  or  contractor  after  the  servioes 
shall  have  been  rendered  or  the  contract  entered  into," 
an  allowance  of  extra  compensation  to  employees  of  the 
legislature  subsequent  to  the  rendition  of  the  services 
they  were  employed  to  perform  is  void. — 8 tote  ex  reh 
Eshelman  v,  Cheetham 437 

5.  Bame— Prohibition  Applies  to  Either  Branch  of  Legis- 
lature. The  constitutional  limitation  against  the  grant- 
ing of  extra  compensation  by  the  legislature  to  officers, 
employees  or  servants  of  the  state,  is  applicable  to  either 
branch,  as  well  as  to  the  whole  body,  of  the  legislature. 

Id 43T 

6.  Same  —  Performance  of  Extra  Duties.  The  constitu- 
tional restriction  against  the  legislature's  granting  extra 
compensation  to  officers  or  servants  after  the  rendition 
of  the  services  or  the  entering  into  the  contract,  and 
against  increase  of  compensation  of  a  public  officer  dur- 
in  his  term  of  office  does  not  prohibit  the  legislature,  or 
either  branch,  from  granting  an  employee  compensation 
for  services  performed  in  addition  to  the  regular  duties 

for  which  he  was  employed. — Id 43T 

7.  Impairing  Obligation  of  Contracts — Due  Process  of  Law. 
Where  the  franchise  granted  by  a  city  to  a  water  com- 
pany to  supply  water  is  not  exclusive,  the  subsequent 
erection  and  operation  of  a  water  plant  by  the  city  in 
the  same  territory,  under  powers  granted  it  by  the  legis- 
lature, does  not  constitute  an  impairment  of  the  obliga- 
tion of  a  contract  nor  a  taking  of  private  property  with- 
out due  process  of  law. — North  Springs  Water  Co.  v. 
Tacoma 51T 

See  Taxation,  4. 
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1.  Refusal  to  Pay  Money  Judgment.  The  superior  court 
having  no  power  to  enforce  the  payment  of  money  Judg- 
ments by  imprisonment,  it  cannot  imprison  parties  to  a 
divorce  suit  for  refusing  to  obey  an  order  disposing  of 
money  in  controversy,  under  the  provisions  of  Bal.  Code, 
§  5808,  authorizing  the  court  to  imprison  a  party,  when 
his  contempt  consists  in  refusing  to  perform  an  act 
which  he  is  able  to  do,  since  such  statute  applies  only 
to  a^ts  which  the  court  may  legally  require  a  party  to 
perform. — In  re  Van  Alatine 194 

2.  What  Constitutes  —  Violating  Injunction.  Where  a  de- 
cree of  court  has  adjudicated  all  of  the  rights  of  the 
parties  before  it  to  the  waters  of  a  certain  stream  and 
enjoined  a  party  from  using  more  than  a  certain  quan- 
tity, he  is  guilty  of  contempt  in  using  more  water  than 
h3  i3  allowed  under  the  terms  of  the  decree,  when  he 
asserts  title  under  deed  from  one  who  was  not  a  party 
to  the  decree,  but  fails  to  show  any  right  in  his  grantor. 

— State  ex  rel.  Stevens  v.  Catlin 428 

See  Habeas  Cobpus,  1. 
CONTRACTS. 

1.  Consideration — Discharge  of  Debt  by  Part  Payment.  An 
agreement  by  a  Judgment  creditor  to  accept  from  a  Judg- 
ment debtor,  who  is  financially  embarrassed,  cash  and  a 
note  secured  by  mining  stock  for  a  portion  of  the  debt 
in  full  satisfaction  thereof,  constitutes  a  valid  consider- 
ation for  the  discharge  of  the  debt. — Brown  v.  Kern 211 

2.  Construction  —  Personal  Service  —  Agreement  for  Cowr 
pensation.  Under  a  contract  providing  that  the  second 
party  shall  receive  $100  per  month  until  the  contracts 
made  by  both  parties  aggregate  $30,000,  that  then  the 
second  party  shall  receive  $5,000,  or,  if  the  amount  does 
not  aggregate  $30,000,  the  second  party  shall  have  the 
proportionate  part  of  such  sum,  less  the  amount  paid 
each  month,  payable  as  follows:  "$1,000  May  1,  1893, 
the  balance  when  contracts  are  paid  in  full;  which  said 
second  party  shall  accept  as  payment  in  full  for  his  serv- 
ices for  the  time  aforementioned" — the  second  party  is 
entitled  to  $100  per  month,  and  such  additional  sum  on 
May-1,  1898,  not  exceeding  $1,000,  as  his  percentage  of 
the  contracts,  less  the  monthly  payments,  would  amount 
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to,  regardless  of  whether  such  contracts  were  fully  paid 

or  not. — Fry  v.  Hesttoood 424 

See  Constitutional  Law,  3.  7;  Estoppel,  2. 
CORPORATIONS. 

1.  Election  of  Officers — Irregularities — Who  May  Question. 
Trustees  of  a  corporation  elected  by  a  minority  of  the 
trustees  to  fill  vacancies  In  their  board  are  de  facto  offi- 
cers, and,  where  they  have  entered  peaceably  Into  the 
possession  of  office,  their  acts  as  such  officers,  within  the 
scope  of  the  corporation's  ordinary  business,  cannot  be 
questioned  by  strangers. — Baggot  v.  Turner 339 

2.  Inspection  of  Records — Rights  of  StoQkholder.  A  stock- 
holder of  a  corporation  has  the  right,  at  reasonable 
times,  to  Inspect  and  examine  the  books  and  records  of 
such  corporation,  so  long  as  his  purpose  Is  to  Inform 
himself,  in  the  Interests  of  the  corporation,  as  to  the 
manner  and  fidelity  with  which  the  corporate  affairs 
are  being  conducted;  and,  upon  a  refusal  to  permit  such 
inspection,  may  enforce  the  right  by  mandamus  proceed- 
ings.— State  ex  rel.  Weinberg  v.  Pacific  Brewing  d  Malt- 
ing Co 451 

3.  Same — Presumptions.  The  presumption,  when  a  stock- 
holder applies  for  inspection  of  the  corporate  books  and 
accounts,  is  that  the  Inspection  is  sought  in  the  Inter- 
ests of  the  corporation;  and,  when  the  refusal  Is  based 
on  the  ground  that  the  Inspection  is  sought  for  purposes 
antagonistic  to  the  corporation,  the  burden  is  upon  the 
officers  refusing  Inspection  to  establish  that  the  stock- 
holder is  not  proceeding  in  good  faith. — Id 451 

4.  Same — Grounds  of  Refusal.  Where  the  refusal  to  per- 
mit a  stockholder  to  Inspect  the  books  and  accounts  of 
the  corporation  was  based  on  the  ground  that  the  stock- 
holder had  no  right  of  Inspection  at  any  time  or  for  any 
purpose,  it  is  unnecessary  that  the  petition  for  man- 
damus to  compel  compliance  should  affirmatively  show 
the  demand  for  inspection  was  made  during  office  hours, 
or  at  the  place  of  business  of  the  corporation,  or  that  the 
person  making  the  demand  was  the  agent  of  respondent 
or  had  any  lawful  right  to  represent  her  in  the  transac- 
tion.—Id 451 
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5.  Evidence  of  Corporate  Existence,  Where  the  corporate 
existence  of  plaintiff  is  not  specifically  denied  in  the 
answer,  the  fact  of  incorporation  as  alleged  in  the  com- 
plaint may  be  prima  facie  established  by  the  introduc- 
tion in  evidence  of  a  certificate  of  the  county  auditor 
showing  such  fact,  under  Bal.  Code,  S  4252,  which  pro- 
vides that  "a  copy  of  any  certificate  of  incorporation, 
.  .  .  certified  by  the  auditor  of  the  county  in  which 
it  is  filed,  .  .  .  shall  be  received  in  all  the  courts 
and  places  as  prima  facie  evidence  of  the  facts  therein 
stated. — Spokane  d  Idaho  Lumber  Co.  t?.  Loy 501 

See  Banks;  Evidence,  6,  7. 
COSTS. 

1.  When  Separately  Taxed  in  Consolidated  Actions,  The 
consolidation,  for  the  purposes  of  trial,  of  separate  ac- 
tions by  the  same  plaintifF  against  separate  defendants, 
for  the  foreclosure  of  various  liens  for  booming  logs, 
does  not  affect  the  rights  of  the  several  defendants  to 
recover  statutory  costs  in  each  of  the  original  cases  so 
consolidated. — Oray's  Harbor  Boom  Co,  v.  McAmmant, .  465 

2.  Same — Witness  Fees.  Where  some  of  the  defendants  in 
separate  actions,  which  have  been  subsequently  consoli- 
dated for  trial,  are  subpoenaed  as  witnesses  by  another 
defendant  in  one  of  the  cases  thus  consolidated,  the 
party  subpoenaing  them  is  entitled,  on  a  judgment  in 
his  favor,  to  tax  costs  for  the  attendance  of  such  wit- 
nesses.— Id 465 

COUNTIES. 

1.  Compensation  for  Collection  of  City  Taxes.  Where  a 
law  of  the  legislature  has  imposed  the  duty  on  county 
treasurers  of  collecting  the  taxes  for  cities  of  the  first 
class  and  provided  the  amount  of  compensation  to  be 
paid  therefor  by  the  city  to  the  county,  such  compensar 
tion  will  be  presumed  by  the  courts,  in  the  absence  of  a 
showing  to  the  contrary,  to  be  ample  and  adequate  for 
additional  services  of  a  similar  nature  imposed  on  the 
counties  by  a  subsequent  law. — State  ex  rel.  Olmstead 

V.  Mudgett 99 

2.  Actions  Against — Presentment  of  Claims — Torts.  No  ac- 
tion can  be  maintained  against  a  county,  whether  upon 
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a  demand  arising  in  tort  or  upon  a  claim  arising  out  of 
contract,  unless  the  same  has  first  been  presented  to  the 
county  commissioners  for  rejection  or  allowance,  under 
the  provisions  of  Bal.  Code,  §  5674,  allowing  suits 
against  counties;  of  §359  requiring  presentment  of 
claims  to  county  commissioners  before  suit;  of  §  393  re- 
quiring "all  claims,  demands  and  accounts  against  the 
county"  to  be  presented  to  the  county  commissioners  for 
their  examination  and  allowance;  and  of  §342,  subd.  6, 
which  makes  it  the  duty  of  the  county  commissioners  to 
have  the  care  and  management  of  the  county  funds  and 
business. — Hoexter  v.  Judaon 646 

3.  Payment  of  Taxes  Under  Duress  —  LiaMlity  of  Trecu- 
urer.  The  fact  that  the  county  treasurer  was  Joined 
with  the  county  as  plaintiff  in  an  action  seeking  to  en- 
force the  collection  of  a  tax,  which  was  paid  by  the  de- 
fendant under  duress  and  compulsion,  would  not  subject 
the  treasurer  to  personal  liability  in  an  action  to  recover 
back  the  money  so  paid,  since,  under  Bal.  Code,  §  342, 
subd.  6,  which  provides  that  all  actions  for  and  on  behalf 
of  the  county  must  be  prosecuted  in  its  name  by  the 
county  commissioners,  the  treasurer  was  not  a  necessary 
party  to  the  original  action  and  consequently  was  not 
chargeable  with  any  duress  exercised  upon  defendant 
therein. — Hoexter  v.  Judson   646 

See  Estoppel,  2. 
COURTS. 

1.  Jurisdiction  in  Insolvency — Discharge  of  Debtor.  Where 
the  superior  court  has  acquired  Jurisdiction  in  insolv- 
ency proceedings  through  the  act  of  the  insolvent  in 
making  an  assignment  for  the  benefit  of  creditors  and 
by  the  operation  of  the  law  thereon,  and  by  the  giving 
of  the  statutory  notices  to  the  creditors  of  the  insolvent, 
its  Jurisdiction  to  discharge  the  insolvent  from  the  debts 
and  liabilities  is  not  lost  because  the  assignee  has  been 
finally  discharged,  and  50  per  cent,  of  the  insolvent's 
indebtedness  over  and  above  all  expenses  of  the  assign- 
ment were  not  realized  from  the  insolvent  estate. — Bos- 
ton National  Bank  v.  Hammond 158 

2.  Loss  of  Jurisdiction  —  Effect  of  Erroneous  Decision, 
Jurisdiction  of  a  court  which  has  Jurisdiction  of  both 


INDEX— Vol.  21.  729 


COU  RTS— Continued. 

the  subject-matter  and  of  all  the  parties  is  not  lost  nor 
affected  by  the  character  of  the  decision  the  court  may 
make  upon  any  proposition  before  it. — Id 158 

See  Executors  and  Administbatobs,  1. 
CRIMINAL  LAW. 

1.  Conviction  of  Lesser  Offense  Than  One  Charged.  A  per- 
son charged  with  a  consummated  offense  may  be  found 
guilty,  under  Bal.  Code,  §  6955,  of  an  attempt  to  commit 
the  offense. — State  v,  Romans  284 

2.  Prosecution  for  Sodomy  —  Attempt  to  Commit  —  What 
Statutes  Applicable,  The  provisions  of  Bal.  Code,  §  7487, 
for  the  punishment  of  attempts  to  commit  crime,  are  not 
rendered  inapplicable  to  a  prosecution  for  sodomy  by 
the  fact  that  Bal.  Code,  §  7057,  prescribes  punishment 
for  assaults  with  intent  to  commit  sodomy  and  certain 
other  crimes,  since  the  latter  section  defines  a  substan- 
tive offense,  with  the  punishment  therefor,  entirely  dis- 
tinct from  that  of  an  attempt  to  commit  a  crime. — Id, . .  284 

8.  Pleading  and  Proof — Variance — Accessories.  Under  Bal. 
Code,  §  6842,  providing  that  "the  indictment  must  be 
direct  and  certain,  as  it  regards  the  particular  circum- 
stances of  the  crime  charged,"  there  is  a  fatal  variance, 
when  the  evidence  shows  that  one  charged  with  bur- 
glariously breaking  and  entering  a  dwelling  house  was 
an  accessory  to  the  crime,  but  in  fact  not  present  at  its 
commission. — State  v.  Morgan 365 

4.  Insanity  Arising  After  Sentence  —  Inquisition  —  Discre- 
tion of  Court.  Where,  after  sentence  of  death  upon  a 
prisoner,  his  insanity  is  alleged,  and  the  court  has  satis- 
fled  itself  of  the  prisoner's  sanity,  either  through  its 
own  examination  or  through  that  of  a  commission  ap- 
pointed for  the  purpose,  the  action  of  the  court  in  refus- 
ing the  prisoner  a  trial  in  which  he  would  have  the 
right  to  be  represented  by  counsel  and  to  examine  wit- 
nesses, is  not  reviewable  on  appeal. — State  v.  Nordstrom.  403 

6.  Sufficiency  of  Information.  The  fact  that  defendant's 
name  is  omitted  in  the  first  part  of  an  information  will 
not  render  it  fatally  defective,  if  in  another  part  of  the 
information  he  is  charged  by  name  with  having  com- 
mitted  the   acts   which   constitute   the   crime   charged, 
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since  he  is  thereby  sufficiently  informed  to  enable  him 
to  intelligently  prepare  his  defense. — 8tate  v.  Maldo- 
nado 663 

6.  Appeal  —  Sufficiency  of  Evidence.  Where  there  is  suf- 
ficient evidence  in  a  criminal  prosecution,  if  uncontra- 
dicted, to  warrant  a  verdict  of  guilty,  such  a  verdict  will 
not  be  disturbed,  when  the  evidence  is  contradictory, 
although  the  appellate  court  may  not  be  wholly  satisfied 
with  the  sufficiency  of  the  evidence. — Id 655 

See  Appeal,  7;  Evidence,  1-8;  Habeas  CJorpus,  5; 
Indictment  and  Information;  Perjury;  Sodomt; 
Statutes;  Sunday  Laws;  Trial,  5,  6. 

CUSTOMS  AND  USAGES.    See  Evidence,  10. 

DAMAGES.     See  Actions,  1,  2. 

DEEDS. 

Uncertainty  in  Description  —  Constructive  Notice.  When 
an  intending  purchaser  finds  a  deed  of  record,  good  on 
its  face,  made  by  a  common  grantor,  he  cannot  with 
impunity  ignore  it  because  he  fails  to  find  of  record  any 
property  to  which  the  given  description  is  applicable, 
but  he  must  inquire  outside  of  the  record  whether  or  not 
there  was  at  the  time  the  deed  was  made  property  to 
which  the  description  can  be  applied,  and,  if  he  fails 
to  so  inquire,  and  such  deed  afterward  proves  to  afFect 
property  he  has  purchased,  he  must  be  held  to  be  a  pur- 
chaser with  constructive  notice. — Sengf elder  v.  Hill 371 

See  Alteration  of  Instruments. 

DISCOVERY  AND  INSPECTION. 

1.  Physical  Examination  of  Plaintiff  —  Power  of  Court  to 
Enforce.  Where  an  action  is  instituted  for  the  recovery 
of  damages  for  personal  injuries,  it  is  within  the  dis- 
cretion of  the  court  to  require  the  plaintiff  to  submit 
to  a  medical  or  surgical  examination  for  the  purpose 
of  disclosing  the  extent  of  his  or  her  injuries,  and.  upon 
a  refusal  to  submit  to  the  order  of  the  court  in  that 
regard,  compliance  may  be  enforced  by  staying  the 
trial  or  by  dismissing  the  case. — Lane  v*  Spokane  Falls 
rf  Northern  Ry.  Co 11^ 
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2.  Examination  of  Parties — Use  of  Answers  to  Interroga- 
toHes.  Under  the  provialona  of  Bal.  Code,  SS  6008-6013, 
authorizing  the  examination  by  written  interrogatorieB 
of  the  adverse  party,  after  the  filing  of  the  moving 
party's  pleading  in  the  case,  only  such  portion  of  the 
interrogatories  and  answers  as  the  party  procuring 
them  chooses  may  be  given  in  evidence,  where  they  are 
complete  in  themselves  and  have  no  connection  with  the 
other  answers. — Allend  v.  Spokane  Falls  d  NortTiem 
Ry.  Co 324 

DISMISSAL  AND  NONSUIT. 

Motion  to  Vacate — "Notice.  Where  plaintiff  dismisses  his 
action,  through  mistake  or  inadvertence,  he  cannot 
afterwards,  upon  three  days'  notice,  bring  the  defendant 
again  Into  court,  upon  a  motion  to  vacate  the  order  dis- 
missing the  cause  and  for  the  reinstatement  of  the 
cause. — Chehalis  County  v.  EUingson 638 

See  Trial.  12,  22. 
DIVORCE.    See  Contempt,  1 ;  Husband  aito  Wife,  1,  2. 
EJECTMENT. 

1.  When  Legal  Prevails  Over  Equitable  Title.  In  an  action 
of  ejectment,  plaintiff's  equitable  title,  of  which  defend- 
ant had  no  actual  or  constructive  notice,  cannot  prevail 
over  a  valid  legal  title  held  by  the  latter. — Bengf elder 

V.  Hill 371 

2.  Permanent  Improvements  —  Who  Entitled  to  Value  Of. 
Where  real  property  is  recovered  in  an  action  of  eject- 
ment, permanent  improvements  placed  theron,  in  good 
faith,  by  the  defendant  or  those  under  whom  he  claims, 
follow  the  land,  and,  under  Bal.  Code,  S  5511,  defendant 
is  not  entitled  to  recover  the  value  thereof,  but  is  merely 
entitled  to  set-off  the  value  thereof  at  the  time  of  trial 
against  such  damages  as  the  plaintiff  may  be  entitled  to 
for  the  withholding  of  the  property.— Id 371 

ELECTIONS  AND  VOTERS. 

1.  Elections — Marking  Ballots — Indicating  Voter's  Choice. 
A  cross  on  an  election  ballot  opposite  the  words  "vote 
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for  one/'  one  stroke  of  which  extends  helow  that  space 
and  into  the  space  marked  "Citizens'  Ticket,"  is  not  a 
compliance  with  the  statutory  requirement  that  the  bal- 
lot be  marked  opposite  the  political  designation  of  the 
party  for  whom  the  elector  intends  to  vote. — State  ex 
rel.  Hyland   v,  Peter  243 

2.  Same,  An  election  ballot  must  be  so  marked  as  to  make 
it  reasonably  certain  for  whom  the  elector  Intended  to 
vote,  although  the  statute  declares  only  those  ballots 
void  from  which  it  is  impossible  to  determine  the  elec- 
tor's choice,  and  requires  a  part  to  be  counted  when  the 
ballot  is  sufficiently  plain  to  gather  therefrom  a  part  of 
the  voter's  intention. — Id 243 

3.  Same,  An  election  ballot,  although  not  marked  in  the 
spaces  provided,  will  be  counted  where  it  was  marked 
immediately  to  the  right  of  the  names  of  the  candidates 

for  whom  the  elector  voted. — Id 243 

4.  Same — Distinguishing  Marks,  An  election  ballot  on  the 
back  of  which  is  a  statement  purporting  to  be  made  by 
the  voter,  reciting  his  inability  to  register,  and  declar- 
ing that  by  reason  of  his  residence  he  is  entitled  to  his 
franchise,  was  properly  rejected,  since,  if  the  voter  was 
not  registered,  he  was  not  entitled  to  vote,  and,  if  he 
placed  the  writing  on  the  ballot  himself,  it  was  a  dis- 
tinguishing mark,  which,  under  Bal.  Code,  S  1380,  re- 
quires its  rejection. — Id 243 

5.  Same.  A  very  heavy  cross  appearing  at  the  proper  place 
on  an  election  ballot  is  not  a  distinguishing  mark  which 
will  require  its  rejection,  within  the  view  of  Bal.  Code, 
81380.— /d 243 

EMINENT  DOMAIN. 

Appropriation  of  Community  Realty — Parties,  Where  com- 
munity property  is  sought  to  be  condemned  for  use  as 
a  public  highway,  the  wife,  as  well  as  the  husband,  is  a 
necessary  party  to  the  proceedings  before  the  county 
commissioners,  for  the  reason  that,  under  the  procedure 
provided  by  Laws  1895,  p.  85,  SS  11,  13,  if  the  husband 
alone  was  a  necessary  party,  he  might  be  enabled  to 
alienate  the  land  sought  to  be  condemned  without  the 
knowledge  or  consent  of  his  wife. — Chehalis  County  v. 
EUingson 6SS 
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EQUITY. 

Laches.  An  action  to  quiet  title  to  land  is  barred  by  the 
laches  of  plaintiff  and  his  grantors,  when  it  appears  that 
defendant  and  his  grantors  entered  into  possession  of 
the  premises  under  a  deed  from  the  common  grantors 
of  both  parties,  although  the  deed  did  not  cover  all  the 
land  of  which  possession  was  taken,  that  they  cleared 
the  timber  therefrom,  made  improvements  thereon,  per- 
formed many  acts  of  ownership,  paid  taxes  thereon  con- 
tinuously for  a  period  of  twenty-five  years,  and  retained 
possession  during  all  that  time  without  any  adverse 
claim  being  asserted  by  plaintiffs  grantors. — Chezum 
V.  McBride 668 

See  Liens. 
ESTOPPEL. 

1.  By  Inconsistency  in  Claims  —  Effect  of  Testimony  in 
Another  Action  —  When  Party  Not  Concluded.  The  fact 
that,  in  an  action  by  claimants  of  the  right  of  title  in  a 
boom  of  logs  which  had  been  levied  upon  as  the  prop- 
erty of  an  individual  member  of  a  co-partnership,  some 
of  the  members  had  testified  that  in  their  opinion  the 
claimants  were  owners,  under  a  written  contract  be- 
tween claimants  and  the  co-partnership,  would  not 
estop  the  co-partnership  from  subsequently  asserting  its 
ownership  when  the  judgment  in  the  original  action 
had  been  against  the  right  of  ownership  in  the  claim- 
ants.^— Skavdale  v.  Moyer 10 

2.  What  Agreements  do  not  Amount  to  Estoppel  —  Con- 
tracts of  County  Under  Invalid  Law.  The  fact  that 
county  commissioners  entered  into  a  contract  with  the 
county  superintendent  for  certain  services  and  audited 
and  allowed  his  claims  therefor,  by  virtue  of  the  author- 
ity of  a  statute  which  was  subsequently  declared  uncon- 
stitutional, would  not  estop  the  county  from  disputing 
the  validity  of  the  warrants  issued  in  payment  of  such 
claims,  since  the  contract  would  be  void  ah  initio  by 
reason  of  the  original  lack  of  authority  upon  the  part 

of  the  commissioners. — Chehalis  County  v.  Hutcheson..     82 

3.  By  Pleading  —  Judgments  —  Conformity  to  Pleadings. 
A  defendant  cannot  predicate  error  upon  the  fact  that 
the  court's  Judgment  is  founded  on  the  contract  set  up 
in  his  own  answer,  which  is  different  from  the  contract 

on  which  the  action  is  based. — Ach  v.  Carter 140 
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4.  By  Previous  Inconsistent  Acts.  A  creditor  who  has  ap- 
peared in  insolvency  proceedings  and  has  accepted  a 
dividend  under  the  assignment  cannot  be  heard  to  im- 
peach the  discharge  of  the  insolvents  from  their  debts 
and  liabilities. — Boston  National  Bank  v.  Hammond. . . .  168 

See    Judgment,    7;    Levy,    2;    Municipal    Ck>BPO]Ui- 
TIONS,  4. 

EVIDENCE. 

1.  Acts  and  Declarations  as  Part  of  Res  Gestae,  A  conver- 
sation between  deceased,  her  husband,  and  one  accused 
of  her  murder,  prior  to  the  homicide,  is  admissible  in 
evidence  as  a  part  of  the  res  gestae,  where  from  the  time 
defendant  entered  the  house  of  the  deceased  until  the 
homicide  occurred  there  was  a  regular  sequence  to  ex- 
plain his  intentions. — State  v,  Webster 63 

2.  Declarations  of  Deceased  as  Res  Gestae.  A  conversation 
between  a  husband  and  his  wife  immediately  after  she 
received  the  fatal  shot,  in  which  she  stated  that  she  was 
shot  fatally,  and  by  whom  the  shot  was  fired,  and  im- 
plored her  husband  to  take  the  children  upstairs  or  they 
would  all  be  killed,  as  the  accused  would  shoot  again,  is 
admissible  in  evidence  in  a  prosecution  for  her  murder 

by  the  accused  as  a  part  of  the  res  gestae. — Id 68 

3.  Homicide  —  Intent  and  Responsibility.  Testimony  that 
one  accused  of  murder  purchased  saxeline  and  canthar^ 
ides  shortly  before  the  homicide  and  learned  from  the 
druggist  how  much  was  a  dose,  that  he  had  them  with 
him  at  the  time  of  the  homicide  and  offered  a  dose  to  the 
deceased,  purporting  to  take  one  himself,  and  testimony 
as  to  the  effect  of  the  use  of  cantharides,  is  material,  in 
connection  with  the  defendant's  advances  toward  de- 
ceased and  her  daughter,  in  determining  the  question  of 
deliberation  and  responsibility,  in  view  of  the  suggested 
defense  of  insensibility,  assumed  to  have  occurred  from 
the  use  of  cantharides,  or  of  whiskey,  which  he  had 
been  drinking. — Id 63 

4.  Judicial  Notice  —  Religious  Societies.  Judicial  notice 
will  not  be  taken  of  the  nature  of  the  duties  or  extent  of 
the  authority  of  vestrymen  of  a  Protestant  Episcopal 
church.—Hin  Estate  Co.  v.  Whittlesey 142 
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5.  Presumption  as  to  Powers  of  Church  Officers,  It  will  not 
be  presumed  that  the  vestrymen  of  a  church  have  power 
to  bind  the  wardens  or  congregation  without  their  con- 
sent, in  the  absence  of  any  evidence  as  to  their  respect- 
ive powers  or  duties. — Id 142 

6.  Presumption  as  *to  Corporate  Indebtedness.  There  is  no 
presumption  that  the  indebtedness  of  a  banking  corpo- 
ration was  incurred  after  a  stockholder  acquired  her 
shares,  in  view  of  art.  12,  §  11,  of  the  constitution,  mak- 
ing each  stockholder  liable  for  all  contracts,  debts  and 
engagements  "accruing  while  they  remain  such  stock- 
holders."— Shuey  v.  Holmes  223 

7.  Same — Burden  of  Proof,  Nor,  in  view  of  the  same  con- 
stitutional provision,  is  it  a  matter  of  defense  in  an 
action  to  enforce  the  stockholder's  statutory  liability  in 
a  banking  corporation  that  she  acquired  her  shares  after 

its  corporate  indebtedness  was  Incurred. — Id 223 

8.  Presumptions  as  to  Jurisdiction  of  Police  Board.  It  will 
not  be  presumed  that  the  Jurisdiction  of  a  board  of 
police  to  dismiss  a  police  officer  for  an  olfense  is  lost 
when  the  offense  reaches  the  degree  of  a  misdemeanor 
or  a  felony,  in  the  absence  of  evidence  that  the  city 
charter  warrants  such  construction. — State  ex  rel, 
Bringgold  v.  Burns    227 

9.  Time  of  Presentation  of  Warrants — Effect  of  Treasurer's 
Indorsement,  The  mere  manual  indorsement  of  city 
warrants  by  a  treasurer,  "Not  paid  for  want  of  funds," 
is  simply  a  ministerial  act;  and,  whether  made  at  the 
time  of  presentation  or  subsequent  to  his  term  of  office, 
would  be,  at  most,  but  evidence  of  their  presentation. — 
Muhlenberg  v,  Tacoma 306 

10.  Relevancy — Customs.  Where,  in  an  action  to  recover 
commissions,  the  plaintiff  bases  his  right  of  action  and 
the  defendant  his  defense  upon  an  express  contract,  as 
each  alleges  in  his  pleadings,  evidence  of  the  custom 
prevailing  among  commission  men  in  that  locality  for 
similar  commissions  is  irrelevant. — Swadling  v.  Barne- 
son 699 

See   CoBPOBATiONS,    5;    Negligence,    3;    Tboveb   and 
Conversion,  1. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Nonrintervention  Wills — Jurisdiction  of  Court — Rights 
of  Creditor  of  Heirs.  The  superior  court  has  no  juris- 
diction to  inquire  into  the  mismanagement  of  an  estate 
by  its  executors,  when  application  therefor  is  made  at 
the  suit  of  a  creditor  of  an  heir,  where  the  powers  of 
the  executors  are  derived  from  the  terms  of  a  non-inter- 
vention will,  made  under  the  provisions  of  Code  Proc., 

S  955.— fiftate  ex  rel  Cox  v,  Superior  Court 575 

2.  Presentment  of  Claims  —  Contingent  and  Unmatured 
Claims.  Under  the  statutes  of  this  state  governing 
claims  against  decedents'  estates,  action  on  any  claim 
is  barred,  if  it  has  not  been  presented  to  the  executor 
or  administrator  within  one  year  after  published  notice 
of  the  appointment  of  such  personal  representative, 
although  such  claim  at  the  time  within  which  it  should 
have  been  presented  may  not  have  been  due,  or  may  in 
fact  have  been  wholly  contingent. — Barto  v.  Stewart 605 

See  CoTTSTrrunoNAL  Law,  1. 
EXTRADITION. 

1.  Sufficiency  of  Warrant.  An  extradition  warrant  is  valid 
where  it  shows  upon  its  face  a  compliance  with  the  pro- 
visions of  U.  S.  Rev.  St.,  S  5278,  requiring  the  accused 
to  be  demanded  as  a  fugitive  from  justice  by  the  execu- 
tive of  the  state  from  which  he  fled,  the  demand  to  be 
accompanied  by  a  copy  of  the  indictment  found,  or  of 
an  affidavit  made  before  a  magistrate  charging  him 
with  the  commission  of  a  crime  in  the  demanding  state, 
and  certified  by  the  executive  of  that  state  to  be  au- 
thentic.— In  re  Foye  260 

2.  Same.  An  extradition  warrant  constitutes  a  sufficient 
authority  for  an  arrest  and  extradition,  under  U.  S. 
Rev.  St.,  S  5278,  where  it  recites  a  demand  by  the  gover- 
nor of  another  state  for  the  rendition  of  the  prisoner 
as  a  fugitive  from  justice,  accompanied  by  affidavits, 
complaint,  information,  indictment  and  warrant,  from 
which  it  appears  that  he  is  charged  in  the  demanding 
state  with  embezzlement,  and  that  the  papers  accom- 
panying the  requisition  were  duly  authenticated  by  the 
governor  of  that  state. — In  re  Sylvester 263 

3.  RequisitionfTJeoessity  of  Seal,    A  prisoner  will  not  be 
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discharged  in  habeas  corpus  proceedings  in  an  extra- 
dition case,  because  the  seal  of  the  demanding  state  was 
not  attached  to  the  governor's  requisition,  where  it  was 
otherwise  correct  in  form  and  substance. — In  re  Baker, .  259 

4.  Sufficiency  of  Requisition  —  Attestation  hy  Acting  Gov- 
ernor. An  extradition  requisition  attested  by  the  lieu- 
tenant governor  of  the  state  of  Illinois,  while  acting  gov- 
ernor, bears  on  its  face  that  the  act  is  done  by  the  exec- 
utive authority  of  the  state,  as  required  by  Rev.  St 
U.  S.,  S  6278,  when  it  appears  from  the  constitution  of 
Illinois  that  the  lieutenant  governor  of  that  state  is  en- 
titled to  perform  the  governor's  duties  in  case  of  the 
absence  or  disability  of  that  officer. — Armstrong  v.  Van 
De  Vanter 682 

See  Bail;  Habeas  Corpus,  2-4,  6. 
FRANCHISES.     See  Taxation,  2,  3. 
FRAUD.    See  Judgment,  6-8,  11;  Public  Lands,  2. 
FRAUDULENT  CONVEYANCES. 

Consideration  Partly  Valid,  Partly  Fraudulent.  Where  an 
Insolvent  debtor  executes  a  chattel  mortgage  to  a  cred- 
itor for  a  sum  in  excess  of  his  actual  indebtedness,  for 
the  purpose  of  hindering  and  delaying  other  creditors, 
the  mortgage  is  fraudulent  in  toto. — A.  P.  Hotaling  Co. 
V.  Clancy 1 

See  Trial,  7,  8. 
GIFT. 

Mental  Capacity  of  Donor — Evidence.  Although  the  burden 
of  maintaining  the  validity  of  a  gift  is  upon  the  parties 
asserting  it,  the  decree  of  the  court  sustaining  the  gift 
is  warranted  when  It  appears  from  the  testimony  of  the 
attending  physician  and  the  majority  of  the  disinter- 
ested witnesses,  that  the  donor  was  fully  competent  to 
transact  business,  although  suffering  from  the  illness 
from  which  he  afterwards  died,  and  it  was  not  estab- 
lished that  there  was  any  fraud  or  undue  influence  exer- 
cised upon  him. — Simpson  v.  Holbrook 410 

47—21  Wash. 
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HABEAS  CORPUS. 

1.  Right  to  Discharge  —  Inquiring  Into  Legality  of  Com- 
mitment for  Contempt.  The  legality  of  an  order  com- 
mitting for  contempt  parties  to  a  divorce  suit,  for  their 
failure  to  comply  with  a  previous  order  requiring  the 
payment  into  court  of  the  money  decreed  to  be  due  the 
adverse  party,  may  be  inquired  into  in  habeas  corpus 
proceedings,  under  Bal.  Code,  S  6S26,  which  excepts  from 
the  prohibition  against  inquiring  Into  the  legality  of 
any  judgment  or  process  whereby  a  party  Is  in  custody 
such  orders  of  commitment  for  contempt  as  arise  upon 
proceedings  to  enforce  the  remedy  of  a  party. — In  re 
Van  Alatine 194 

2.  Issue  in  Extradition  Cases,  The  only  question  in  habeas 
corpus  proceedings  in  an  extradition  case  is  to  deter- 
mine whether  the  conditions  prescribed  by  the  United 
States  constitution  and  laws  of  congress  have  been  com- 
plied with. — In  re  Foye 250 

3.  Same,  Whether  a  crime  is  substantially  charged  by  an 
indictment  of  a  foreign  state  is  the  question  to  be  deter- 
mined in  habeas  corpus  proceedings  in  an  extradition 
case,  and  not  whether  the  indictment  conforms  to  the 
technical  rules  of  pleadings  under  the  laws  of  that 
state. — In  re  Baker  259 

4.  Procedure  —  Production  of  Extradition  Papers.  One 
having  the  custody  of  an  alleged  fugitive  from  Justice 
will  not  be  compelled,  on  a  hearing  on  habeas  corpus, 
to  produce  the  papers  accompanying  the  requisition  of 
the  governor  of  the  demanding  state. — In  re  Sylvester. .  263 

5.  Right  to  Discharge  —  Conviction  Under  Void  Act.  The 
fact  that  an  amendment  of  the  statute  defining  rape  was 
declared  unconstitutional,  subsequent  to  the  conviction 
of  a  person  charged  with  the  crime  under  the  provisions 
of  the  amendment,  would  not  warrant  his  release  on 
habeas  corpus,  since  the  original  statute  would  be  left 
in  force  through  the  invalidity  of  the  amendment  and 
the  court  accordingly  having  Jurisdiction  of  the  person 
and  the  subject  matter  its  decision  could  be  attacked 
only  on  appeal,  and  not  collaterally  by  habeas  corpus 
proceedings. — In  re  Nolan 395 

6.  Invalidity  of  Extradition  Warrant — Right  of  Court  to 
Examine — Sufficiency  of  Indictment.  Upon  an  applica- 
tion for  habeas  corpus  to  obtain  a  discharge  from  arrest 
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upon  a  warrant  Issued  in  extradition  proceedings,  the 
courts  are  authorized  to  inquire  into  the  sufficiency  of 
the  indictment  found  in  the  demanding  state,  upon 
which  the  executive  authority  of  that  state  has  based 
his  requisition. — Armstrong  v.  Van  De  Yanter 682 

See  Appeal,  21-23;  Bail;  EiXTBADrnoir,  8. 
HIGHWAYS. 

Establishment  on  Puhlic  Land  hy  Prescription,  Under 
Rev.  St.  U.  S.,  §  2477,  granting  right  of  way  over  govern- 
ment lands  for  the  construction  of  highways,  the  estab- 
lishment of  highways  over  public  lands  by  prescription 
is  authorized,  wherever  such  method  is  recognized  in 
any  state  or  territory  as  a  mode  for  the  establishment 
of  public  highways. — Smith  v.  Mitchell 536 

See  EMII7ENT   DOMAIK. 

HUSBAND  AND  WIFE. 

1.  Action  for  Alimony  After  Decree  of  Divorce.  Where  in 
an  action  for  divorce  the  court  has  jurisdiction  over  the 
status  of  the  plaintiff  only,  the  defendant  not  having 
been  personally  served  and  not  having  submitted  to  the 
Jurisdiction  of  the  court,  the  wife  may,  subsequent  to 
divorce,  obtain  from  the  court  of  the  domicile  of  the  hus- 
band further  relief  as  to  the  property  and  alimony. — 
Adams  v.  Ahbott  29 

2.  Divorce  —  Disposition  of  Property  —  Imprisonment  for 
not  Paying  into  Court,  The  authority  conferred  upon 
the  court  by  Bal.  Code,  S  5723,  in  granting  a  divorce,  to 
make  a  disposition  of  the  property  of  the  parties,  does 
not  give  jurisdiction  to  enforce  its  decree  by  Imprison- 
ment, although  that  power  is  expressly  given  by  the  pre- 
ceding section  for  the  enforcement  of  orders  made  while 

an  action  is  pending. — In  re  Van  Alstine 194 

3.  Separate  Estate  of  Wife  —  Homestead  Entered  Before 
Marriage.  A  homestead  settled  upon  and  improved  by 
a  woman  before  marriage,  who  continued  to  reside  there, 
together  with  her  husband,  after  her  marriage,  and  to 
whom  a  patent  was  issued  therefor  after  final  proof  was 
made,  is  her  separate  property,  under  §  4489,  Bal.  Code, 
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which  defines  the  separate  property  of  a  wife  as  her 
property  and  pecuniary  rights  "at  the  time  of  her  mar- 
riage, or  afterwards  acquired  by  gift,  devise  or  inher- 
itance, with  the  rents,  Issues  and  profits  thereof." — 
Forker  v.  Henry  235 

4.  Community  Property  —  Action  for  Rents  and  Profits  — 
Necessary  Parties.  In  an  action  to  recover  the  posses- 
sion and  the  rents  and  profits  of  community  real  prop- 
erty, the  wife  Is  a  necessary  party  plaintiff  with  the 
husband,  under  the  provisions  of  Bal.  Code,  S  4491, 
which  expressly  prohibits  the  husband  from  conveying 
or  Incumbering  community  realty,  unless  the  wife  joins 
with  him. — Lotonsdale  v.  Oray*s  Harbor  Boom  Co 542 

See  Eminent  Domain;  Insubance. 
INDICTMENT  AND  INFORMATION. 

1.  Indictment  —  Legality  —  Special  Counsel  Before  Grand 
Jury.  The  appointment  by  the  court  of  special  counsel 
to  represent  the  state  before  the  grand  Jury,  while  the 
prosecuting  attorney  stands  ready  and  willing  to  per- 
form his  duties  In  that  respect,  will  warrant  the  setting 
aside  of  any  indictment  found  by  the  grand  Jury  at  the 
instance  of  such  special  counsel,  since  the  court  Is 
authorized  by  statute  to  appoint  special  counsel  only  in 
case  the  prosecuting  attorney  fails,  from  sickness  or 
other  cause,  to  attend  court. — State  v.  Heaton 59 

2.  Sufficiency  of  Indictment  —  Influencing  Jurors.  Where 
an  affidavit  made  before  a  justice  of  the  peace  charges 
that  defendant  "did  unlawfully  attempt  to  Influence  the 
decision  of  your  affiant,  who  was  serving  at  that  time 
as  a  juror  In  a  matter  pending  in  court,"  etc.,  there  is  no 
crime  charged  under  a  statute  which  provides  that 
"Whoever  corrupts  or  attempts,  directly  or  indirectly,  to 
corrupt  any  .  .  .  juror  ...  by  giving,  offer- 
ing, or  promising  any  gift  or  gratuity  whatever,  with 
Intent  to  bias  the  opinion  or  Influence  the  decision  of 
such  -juror  ...  in  relation  to  any  mat- 
ter pending  in  the  court,"  is  guilty  of  bribery,  for  which 
he  may  be  punished  by  fine  or  imprisonment — Armr 
strong  v.  Van  De  Vanter 682 

3.  Same  —  Inducing  Witness  to  Leave  State.  An  indict- 
ment charging  defendant  with  conspiring  with  another 
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to  induce  a  witness  in  a  pending  prosecution  before  a 
Justice  of  the  peace  to  leave  the  state  does  not  charge  a 
crime,  when  it  appears  from  the  complaint  set  out  in 
the  indictment  that  the  Justice  was  without  Jurisdiction 
to  try  the  party  charged  before  him  because  he  was  not 
charged  with  any  crime  under  the  statutes. — Id 682 

See  Criminal  Law,  8,  5;  Habeas  Corpus,  3,  6;  Per- 
jury; Sodomy. 

INJUNCTION. 

Restraining  Institution  of  Actions  —  Effect  of  Decree.  An 
injunction  prohibiting  the  complainant  in  a  suit  from 
commencing  further  suits  auxiliary  to  the  main  suit 
does  not  prevent  the  complainant  from  making  any  de- 
fense, or  prosecuting  any  cross  action,  with  reference  to 
the  subject  matter  of  the  original  suit,  when  subse- 
quently sued  by  the  defendants  In  that  action. — Sibson 
V.  Hamilton  d  Rourke  Co 862 

See  Contempt,  2;  Jury,  2;  Nuisance. 
INSANITY.    See  Criminal  Law,  4. 

INSOLVENCY.    See  Courts,  1;  Estoppel,  4;  Judgment,  8. 
INSTRUCTIONS.    See  Trial,  3,  7,  8,  11,  14-18,  20,  21. 
INSURANCE. 

Action  on  Policy — When  Wife  Proper  Party,  In  an  action 
to  recover  upon  an  insurance  policy  for  loss  by  fire,  the 
wife  is  a  proper  party  plaintiff  with  the  husband,  where 
the  property  destroyed  was  community  property. — Hedi- 
can  V.  Pennsylvania  Fire  Ins,  Co 488 

INTERROGATORIES.     See  Discovery  and  Inspeotiont,  2. 

INTERVENORS.    See  Appeal,  12. 

IRRIGATION.     See  Waters. 

JUDGES.    See  Appeal.  13,  31. 
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JUDGMENT. 

1.  Res  Judicator— Matters  Concluded.  Where  the  judgment 
Itself  in  an  action  discloses  that  a  part  of  the  subject 
matter  of  the  controversy  was  not  determined,  such 
judgment  cannot  be  Invoked  as  a  former  adjudication 
for  the  purpose  of  barring  a  subsequent  action  brought 
for  the  purpose  of  obtaining  an  adjudication  upon  an 
issue  undetermined  in  the  prior  action. — Long  v.  Eisen- 
beis 12S 

2.  Vacation — Time.  There  Is  no  limitation  as  to  time  upon 
an  action  to  set  aside  a  judgment  which  is  absolutely 
void  for  want  of  jurisdiction  In  the  court  to  make  it. — 
Boston  "National  Bank  v.  Hammond 168 

3.  Discharge  of  Insolvent — Collateral  Attack.  The  decree 
of  a  court  of  competent  jurisdiction  discharging  a  pe- 
titioner in  Insolvency  proceedings  cannot  be  set  aside 
by  a  court  of  concurrent  jurisdiction  not  collaterally  at- 
tacked In  an  action  by  a  creditor  upon  a  promissory  note 
which  was  due  prior  to  the  institution  of  insolvency  pro- 
ceedings and  had  been  presented  to  the  assignee  of  the 
Insolvent  estate. — J.  /.  Case  Threshing  Machine  Co,  v. 
Sires S22 

4.  Vacation — Sufficiency  of  Petition.  Under  Bal.  Code,  SS 
5153-5162,  proceedings  for  the  vacation  of  a  judgment 
constitute  an  Independent  action,  and,  by  the  terms  of 
S  5156,  it  is  necessary.  In  order  to  obtain  the  benefit  of  a 
vacation,  that  there  be  filed  a  petition,  verified  by  affi- 
davit, setting  forth  the  judgment  or  order,  and  the  facts 
constituting  a  cause  to  vacate  It;  therefore,  a  petition 
which  falls  to  set  forth,  except  by  Inference,  the  judg- 
ment complained  of,  and  does  not  allege  what  the  orig- 
inal action  was,  or  what  the  Issues  therein  determined 
were,  is  demurrable  for  want  of  stating  sufficient  facts. 

— Roberts  v.  Shelton  Southwestern  R.  R.  Co i27 

5.  Same  —  Authority  of  Attorney  —  When  May  be  Ques- 
tioned. Where  the  question  of  the  authority  of  an  attor- 
ney to  appear  for  a  party  has  been  raised  and  passed 
upon  in  the  original  action,  it  cannot  be  retried  upon  a 
petition  to  vacate  the  judgment  therein,  although  Bal. 
Code,  §  4767,  provides  that  the  court  may  at  any  stage 
of  the  proceedings  relieve  the  party,  for  whom  an  un- 
authorized attorney  has  assumed  to  appear,  from  the 
consequences  of  his  acts. — Id 427 
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6.  Vacating  Judgment  —  Grounds  —  Perjury,  Perjury  by 
the  prevailing  party,  discovered  subsequently  to  trial, 
does  not  constitute  such  fraud,  within  the  meaning  of 
Bal.  Code,  §  5153,  subd.  4,  as  to  warrant  the  vacating  of 
the  judgment  in  his  favor,  where  the  judgment  does  not 
rest  upon  the  false  testimony,  but  is  supported  by  other 
evidence  in  the  case. — McDougall  v.  Waiting 478 

7.  8ame.  The  acceptance  of  full  indemnity  by  a  surety 
from  his  principal  would  not  alter  his  relations  so  as 
to  make  him  liable  as  a  principal,  but  would  merely 
estop  him  from  claiming  a  discharge  by  reason  of  an 
extension  of  time  to  the  principal  unknown  to  him; 
hence,  perjury  on  the  part  of  the  surety  in  testifying 
that  he  had  received  no  consideration  from  the  principal 
for  becoming  surety,  in  an  action  in  which  he  sought  to 
be  relieved  of  liability  on  the  ground  of  an  extension  of 
time  to  his  principal  unconsented  to  by  him,  does  not 
constitute  such  fraud  practiced  by  the  prevailing  party 
as  to  warrant  the  vacating  of  the  judgment,  where  the 
issues  were  clearly  defined,  and  there  were  no  circum- 
stances in  connection  with  the  perjury  which  would  re- 
lieve the  opposite  party  from  all  implication  of  want  of 
diligence  and  completely  deceive  him  in  the  nature  of 
the  testimony.— Id 478 

8.  Same — Failure  to  Disclose  Evidence.  A  judgment  can- 
not be  vacated  on  the  ground  of  fraud,  because  in  the 
trial  the  prevailing  party  defendant  failed  to  voluntarily 
disclose  the  weakness  of  his  defense,  or  to  disclose  evi- 
dence which  would  tend  to  overthrow  his  defense. — Id, .  478 

9.  Satisfaction — When  Surety  Entitled  To,  Where  execu- 
tion has  been  issued  upon  a  judgment,  lands  levied  upon 
and  sold  thereunder,  the  execution  returned  by  the 
sheriff  as  paid,  and  the  sale  confirmed  by  the  court,  a 
surety  of  the  principal  defendants  is  entitled  to  have  the 
judgment  satisfied  and  discharged  as  to  him,  regardless 
of  any  arrangement  between  the  plaintiffs  and  principal 
defendants  whereby  the  sale  is  not  to  be  regarded  as  a 
satisfaction  of  the  judgment. — Hanna  v.  Savage 555 

10.  Vacation — Grounds.  A  judgment  will  not  be  vacated 
upon  grounds  that  have  already  been  passed  upon  by 
the  court  in  denying  a  motion  for  a  new  trial. — Fried- 
man V.  Manley  675 
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JUDGMENT— Continued. 

11.  Same — When  Perjury  Sufficient  Ground.  Perjury  is  not 
a  ground  for  vacating  a  Judgment,  unless  there  is  con- 
nected with  it  such  circumstances  as  will  relieve  the 
opposite  party  from  all  implication  oi  want  of  diligence 
and  completely  deceive  him  as  to  the  nature  of  the  tes- 
timony.—/d 675 

See  Appeal,  8;   Contempt,  1;    Dismissal  and  Non- 
suit;  Mortgages,  1. 

JURISDICTION.  See  Appeal,  5,  8.  14,  15,  21,  22,  45;  Appeab- 
ance;  Courts;  Executors  and  Administrators,  1; 
Prohibition,  Writ  of,  1,  2;  Public  Lands,  7;  Quo 
Warranto. 

JURY. 

1.  Misconduct  of  Juror — Intoxication  During  Trial.  Drunk- 
enness of  a  Juror  during  the  progress  of  a  trial,  even  if 
he  were  sober  when  the  testimony  was  introduced  and  at 
the  time  of  rendering  verdict,  is  such  misconduct  as  to 
warrant  a  reversal  of  the  case. — Hedican  v.  Pennsylvania 
Fire  Ins.  Co 488 

2.  Right  to  Jury  Trial — Injunction.  An  action  for  the  pur- 
pose of  enjoining  a  public  nuisance,  in  which  no  dam- 
ages are  alleged  or  sought,  is  of  an  equitable  nature,  in 
which  a  Jury  trial  is  not  demandable  as  of  right. — Smith 

V.  Mitchell   536 

See  Trial.  2,  5,  6,  9,  13,  19,  23. 
LACHES.     See  Equity. 

LANDLORD  AND  TENANT.     See  Ijevy,  3;  Mechanics'  Liens.  2. 
LEVY. 

1.  Levy  on  Partnership  Property  for  One  Partner's  Debt — 
Conversion.  When  a  sheriff  levies  upon  specific  personal 
property  belonging  to  a  partnership  as  the  property  of 
one  co-partner,  his  levy  is  void,  and  the  partnership  may 
maintain  an  action  against  him  for  conversion,  since 
§  5271,  Bal.  Code,  providing  for  levy  upon  an  individual 
partner's  interest,  does  not  authorize  the  sheriff  to  de- 
prive a  co-partner  in  any  way  of  his  interest  in  the  prop- 
erty.— Skavdale  v.  Moyer 10 
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LEVY— Continued. 

2.  Wrongful  Levy  —  When  Sheriff  Estopped  to  Dispute 
Value.  Where  a  sheriff  has  wrongfully  seized  property 
and  holds  the  proceeds  of  sale  thereof  in  a  certain  sum, 
he  cannot,  in  an  action  against  him  for  conversion,  set 

up  the  defense  that  the  property  was  of  less  value. — Id., .     10 

3.  What  Property  Subject  —  Orowi7ig  Crops.  A  growing 
crop  planted  by  a  tenant,  under  a  contract  with  his  land- 
lord to  properly  care  for  and  harvest  the  crop  and  deliver 
to  the  latter  one-third  of  the  product,  is  not  subject  to 
the  levy  of  an  execution. — Tipton  v.  Martzell 273 

See  Mortgages,  4. 

LICENSES. 

1.  Sale  of  Drugs  by  Public  Outcry  and  Exhibitions — Amount 
of  License — Reasonableness.  An  ordinance  by  the  city 
of  Walla  Walla,  imposing  a  license  fee  of  $50  a  day  upon 
traveling  vendors  of  drugs  and  nostrums,  who  conduct 
their  sale  by  public  outcry,  with  an  accompanying  show 
or  exhibition,  is  not  unreasonable.— Wa»a  Walla  v.  Fer- 
don 308 

2.  Licenses  for  Revenue — Trading  Stamps.  Under  Bal. 
Code,  §  739,  subd.  33,  which  authorizes  cities  of  the  first 
class  "to  grant  licenses  for  any  lawful  purpose,  and  to 
fix  by  ordinance  the  amount  to  be  paid  therefor,  and  to 
provide  for  revoking  the  same,"  such  cities  have  power 
to  impose  a  license  tax  upon  all  business  houses  within 
the  corporate  limits,  which  employ  trading  stamps  for 
the  sale  of  goods. — Fleetwood  v.  Read 547 

3.  Same — Constitutional  Law — Unjust  Discrimination.  An 
ordinance  imposing  a  license  tax  upon  all  merchants 
using  trading  stamps  for  the  purpose  of  stimulating  the 
sale  of  goods  is  not  void  as  imposing  a  burden  upon  a 
portion  only  of  a  class  of  merchants,  as  it  applies  to  all 
who  engage  in  business  of  that  kind. — Id 547 

4.  Same — Reasonableness  of  Tax.  An  ordinance  requiring 
such  merchants  as  use  trading  stamps  for  the  sale  of 
goods  to  pay  an  annual  license  tax  of  $100,  is  not  void  on 
the  ground  of  being  an  unreasonable  and  excessive  tax 
upon  business. — Id 547 
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LIENS. 

Equitable  Lien — When  Arises.  One  loaning  money  to  the 
vestry  of  a  church  for  the  erection  of  a  building  on  Its 
land,  secured  by  a  mortgage  which  the  vestry  had  no 
power  to  execute,  is  not  entitled  to  an  equitable  lien. — 
Hill  Estate  Co,  v,  Whittlesey 142 

LIMITATION  OF  ACTIONS. 

Promissory  Notes — Revival  by  Partial  Payment — Liability 
of  Surety.  An  action  against  the  surety  upon  a  promis- 
sory note  is  barred  by  the  lapse  of  six  years  after  its 
maturity,  where  no  payments  have  been  made  by  the 
surety,  and  he  has  not  ratified  any  payments  by  his 
princlpal.--Ba««e«  v.  Thrall 281 

See  Executors  and  Admi:7ISTBATOBS,  2;  Judgments,  2. 
LOGS  AND  LOGGING. 

Boom  Companies — Right  to  Collect  Tolls.  The  mere  con- 
struction of  a  boom  across  a  stream  does  not  entitle  the 
boom  company  to  tolls  on  logs  going  through,  when  it 
performs  no  services  in  connection  therewith,  since  Bal. 
Code,  §  4391,  authorizes  such  companies  to  charge  tolls 
only  in  cases  where  requested  by  the  owners  to  sluice, 
sack  and  drive  their  logs;  and,  in  cases  when  not  re- 
quested, where  the  logs  lie  in  such  position  as  to  impede 
the  drive. — Gray's  Harbor  Boom  Co.  v.  McAmmaut 465 

See  Appeal,  5;    Costs,  1. 
MANDAMUS. 

1.  When  Lies — Remedy  by  Appeal.  Mandamus  will  not  lie 
to  compel  the  superior  court  to  assume  Jurisdiction  of  an 
appeal  from  a  justice  of  the  peace,  when  there  is  a 
remedy  by  appeal  from  the  judgment  of  the  superior 
court. — State,  ex  rel.  Mclntyre  v.  Superior  Court 108 

2.  Jurisdiction  of  Supreme  Court — Amount  in  Controversy. 
The  constitutional  provision  giving  the  supreme  court 
original  jurisdiction  in  mandamus  as  to  state  officers 
must  be  construed  in  connection  with  the  provision  of 
the  same  section  prohibiting  the  jurisdiction  of  the 
supreme  court  in  cases  of  appeal  where  the  amount  in 
controversy  is  less  than  $200,  and  hence  the  supreme 
court  has  no  jurisdiction  by  mandamus  to  compel  the 
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MANDAMUS— Continued. 

superior  court  to  try  an  action  where  the  amount  in- 
volved Is  less  than  $200. — Id 108 

3.  To  Secretary  of  State — Preparation  of  Notary  Commis- 
sions. There  being  no  provision  of  law  requiring  the 
secretary  of  state  to  perform,  or  have  done,  the  clerical 
work  involved  in  the  preparation  of  commissions  for 
notaries  public,  a  writ  of  mandate  will  not  issue  to  com- 
pel his  performance  of  such  duties. — State  ex  rel, 
Rogers  v.  Jenkins 364 

4.  To  State  Treasurer — Compelling  Indorsement  of  State 
Warrants,  It  being  a  duty  imposed  upon  the  state  treas- 
urer by  law  to  indorse  all  state  warrants  "  not  paid  for 
want  of  funds,"  when  there  is  no  money  in  the  treasury 
applicable  to  their  payment,  mandamus  will  issue  at  the 
suit  of  a  private  person  to  compel  performance  of  that 
duty,  where  he  is  the  holder  of  a  state  warrant,  which 
the  treasurer  has  refused  to  so  indorse. — State  ex  rel. 
Hellar  v.  Young  391 

5.  Procedure — Party  Plaintiff—Prosecution  in  Name  of 
State.  Although  the  application  for  a  writ  of  mandamus 
is  made  in  the  interest  of  a  private  person,  it  is  proper 
practice  to  bring  the  proceeding  in  the  name  of  the  state, 
on  the  relation  of  the  party  beneficially  interested. — 
State  ex  rel.  Weinberg  v.  Pacific  Brewing  d  Malting  Co,  451 

6.  When  Lies — To  State  Land  Commission.  Mandamus 
will. not  lie  to  compel  the  state  land  commission  to  sell 
certain  tide  lots  to  one  who  has  been  adjudged  by  the 
superior  court  as  having  the  preference  right  of  pur- 
chase, when  there  is  pending  before  the  court  an  unde- 
termined motion  to  vacate  the  Judgment  upon  which  the 
application  for  the  writ  is  based. — State  ex  rel.  Kinnear 

V.  Bridges 691 

7.  When  Issues — Remedy-  by  Appeal.  The  action  of  the 
superior  court  in  dismissing  an  appeal  from  the  board 
of  state  land  commissioners,  although  made  more  than 
ninety  days  after  the  submission  of  the  question  to  the 
court  for  decision,  contrary  to  the  provisions  of  Bal. 
Code,  S  4675,  is  reviewable  on  appeal,  and  therefore  man- 
damus will  not  lie  to  compel  the  court  to  redocket  the 
cause  with  a  view  to  a  retrial  in  said  court. — State  ex 
rel.  Washington  Dredging  d  Imp.  Co.  v.  Moore 629 
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MANDAMUS— CoNTiNUBD. 

8.  Same.  Mandamus  will  not  lie  to  compel  the  superior 
court  to  confirm  the  sale  of  lands  sold  on  execution,  in- 
asmuch as  its  order  refusing  a  confirmation  is  appeal- 
able.— State  ex  rel.  Hibhard  v.  Superior  Court 631 

See  Actions,  1,  2;     Corporations,  2,  4. 
MASTER  AND  SERVANT. 

1.  Injury  to  Servant — Master^s  Liability — Pleading.  In  an 
action  by  an  employee  for  injuries  received  from  an  ex- 
plosion of  giant  powder  on  a  construction  train,  caused 
by  sparks  from  the  engine,  the  fact  that  plaintiff  alleges 
in  his  complaint  that  "  if  defendant  had  exercised  ordi- 
nary care  in  and  about  the  construction  and  use  of  said 
engine  said  sparks  would  not  have  been  emitted  and  the 
explosion  would  not  have  occurred,"  does  not  limit  the 
plaintiff  to  proof  of  defective  construction  and  careless 
management  of  the  engine  as  the  proximate  cause  of 
the  explosion,  as  such  allegation  is  merely  the  pleader's 
conclusion,  drawn  from  preceding  facts  stated,  and 
hence  an  immaterial  statement,  there  being  other  suffi- 
cient allegations  in  the  complaint  charging  negligence 
m  placing  the  powder  on  the  train,  exposed  to  flying 
sparks,  and  failing  to  warn  plaintiff  thereof. — Allend  v. 
Spokane  Falls  d  N.  Ry.  Co 324 

2.  Same — Evidence.  In  an  action  for  personal  injuries  re- 
sulting from  the  explosion  of  giant  powder  in  a  caboose, 
alleged  to  have  been  caused  by  spares  from  the  engine, 
although  there  is  no  evidence  of  a  single  spark  coming 
into  the  caboose  on  the  day  of  the  accident,  yet  where  * 
the  evidence  shows  that  the  engine  was  a  wood  burner 
and  emitted  a  large  volume  of  sparks  whenever  it  was 
operated ;  that  at  the  time  of  the  explosion  sparks  were 
flying  past  the  caboose,  which  had  both  its  side  doors 
open,  and  that  there  was  no  other  source  from  which  the 
fire  could  have  originated,  the  evidence  is  sufficient  to 
raise  a  question  of  fact  for  the  jury  to  pass  upon. — Id. .  324 

3.  Vice  Principal — Duty  to  Provide  Safe  Place  for  Work. 
Where  the  master  has  delegated  to  an  employee  his 
authority  and  his  duty  to  provide  a  reasonably  safe  place 
for  other  employees  to  work  in,  the  employee  intrusted 
with  the  master's  duty  in  this  respect,  although  not 
authorized  to  employ  or  discharge  workmen,  occupies 
the  position  of  a  vice  principal. — Id 324 
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MASTER  AND  SERVANT— Continued. 

4.  Fellow  Servants — Captain  and  Seamen  of  Vessel.  The 
relation  of  fellow  servant  does  not  exist  between  the 
captain  or  mate  and  an  ordinary  seaman,  and  the  negli- 
gence of  those  officers  in  the  details  of  the  work  of  navi- 
gation on  board  the  ship  is  the  negligence  of  the  owner, 
for  whom  they  stand  as  vice  principals. — Keating  v. 
Pacific  Steam  Whaling  Co 415 

MECHANICS'  LIENS. 

1.  Contract  for  Public  Works — Indemnity  Against  Liens — . . . . 
Relative  Execution  of  Bond  and  Contra<;t.  Where  a 
bond  is  given  by  a  contractor  upon  work,  under  Gen. 
Stat.,  §  2415,  to  secure  laborers  and  material  men  for 
labor  performed  and  material  furnished  therefor,  it  is 
immaterial  whether  the  contract  between  him  and  the 
public  corporation  be  executed  before  or  after  the  exe- 
cution of  the  bond. — Spokane  d  Idaho  Lumber  Co.  v. 
Loy 501 

2.  Building  on  Leased  Premises — When  Lessee  Agent  of 
Owner.  Where  a  lessee  of  lands  is  accorded  the  privi- 
lege of  erecting  a  building  thereon,  which  shall  become 
the  property  of  the  lessor  on  the  termination  of  the 
tenancy,  but  the  privilege  is  wholly  optional  with  the 
lessee,  and  no  enforceable  contract  exists  where  he  is 
required  to  build,  the  fee  cannot  be  subjected  to  me- 
chanics' liens  incurred  by  the  lessee,  as  the  lessee  can  in 
no  sense  be  held  to  be  the  agent  of  the  owner,  under  the 
stautory  provision  (Bal  Code,  §  5900)  that  every  person 
performing  labor  upon,  or  furnishing  material  to  be  used 
in,  the  construction  of  buildings  has  a  lien  thereon, 
whether  performed  or  furnished  at  the  instance  of  the 
owner  of  the  property  or  his  agent;  and  that  any  person 
having  charge  of  the  construction,  alteration  or  repair 
of  any  property  subject  to  lien  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purpose  of  the  establishment 
of  the  liens.  {Kremer  v.  Walton,  11  Wash.  120  and  16 
Wash.  139,  distinguished.) —fiffet«on-Posf  Mill  Co.  v. 
Brown   619 

3.  Same — Statutes — Repeal.  Laws  1893,  ch.  24,  p.  32  (Bal. 
Code,  SS  5900-5918),  being  a  complete  act  upon  the  sub- 
ject of  liens  of  mechanics  and  material  men,  and  pro- 
viding in  8  2  that  if  the  person  causing  the  construction, 
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MECHANICS'  LIENS— Continued. 

alteration  or  repair  of  any  building  own  less  than  a  fee 
simple  in  such  land,  then  only  his  interest  therein  is 
subject  to  the  lien,  and  the  repealing  clause  being  to  the 
effect  that  all  acts  or  parts  of  acts  in  conflict  with  its 
provisions  are  thereby  repealed,  it  must  be  construed  that 
the  act  of  1893  works  a  repeal  of  Gen.  Stat.  §  1671,  which 
provides  that  should  the  owner  of  any  land  desire  to 
prevent  the  lien  from  attaching,  he  may  do  so  by  giving 
notice  in  writing,  posted  in  some  conspicuous  place  upon 
said  land  or  improvement,  to  the  eltect  that  he  will  not 
be  responsible  for  said  Improvement. — Id 619 

MORTGAGES. 

1.  Failure  to  Record — Priority  Over  Subsequent  Judgment, 
An  unrecorded  mortgage  is  entitled  to  priority  over  a 
subsequent  judgment,  since  a  judgment  creditor  is  not  a 
bona  fide  purchaser  within  the  meaning  of  Bal.  Code, 
§  4585,  which  declares  mortgages  valid,  as  against  bona 
fide  purchasers  from  the  date  of  their  filing  for  record. 

— Dawson  V.  MoOarty  814 

2.  Mode  of  Redemption — Notice.  Under  Code^  Proc.  §  516, 
one  seeking  to  redeem  from  sale  on  mortgage  foreclosure 
need  give  notice  only  to  the  purchaser  at  the  sale  or  to 
prior  redemptioners,  if  any — Baggott  v.  Turner 839 

3.  Constructive  Notice — When  Recorded  Ir^trument  InsuffU- 
dent.  The  recording  of  a  mortgage,  executed  in  favor 
of  a  stranger  to  the  title,  and  which  on  its  face  in  no  way 
discloses  the  interest  of  the  mortgagors  therein,  is  not 
constructive  notice  of  any  equitable  interest  they  may 
hold. — Sengf elder  v.  Hill 371 

4.  Sale  of  Lands  on  Execution — Right  of  Purchaser  to  Pos- 
session—  Mortgagee's  Right  of  Possession,  The  pur- 
chaser of  lands  at  an  execution  sale,  which  has  been  duly 
confirmed,  is  entitled  to  possession  of  the  premises  as 
against  a  mortgagee  of  the  judgment  debtor,  who  has 
been  placed  in  possession  pending  the  suit  to  enforce 
the  lien  of  the  judgment,  to  which  the  mortgagee  is  a 
party,  since  a  mortgagee  has  no  right  to  possession  of 
mortgaged  premises  prior  to  foreclosure  and  sale,  In 
the  absence  of  a  stipulation  in  the  mortgage  granting 
the  right. — State  ex  rel.  Montgomery  v,  Superior  Court  664 

See  Assistance,  Writ  op,  1,  3;     Reoeivebs;     Re- 
ligious Societies. 
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MUNICIPAL  CORPORATIONS. 

1.  Defective  SidewaJka — Constructive  Notice — Instructions. 
In  an  action  against  a  city  for  injuries  occasioned  by  a 
defective  sidewalk,  the  province  of  the  Jury  as  to  ques- 
tions of  fact  is  not  invaded  by  an  instruction  charging 
them  that,  if  the  sidewalk  had  been  in  a  dangerous  con- 
dition "  anywhere  from  one  to  four  months  "  before  the 
time  of  the  injury,  it  was  not  necessary  that  actual 
notice  to  the  city  be  shown,  when  it  appears  from  the 
instruction  as  a  whole  that  it  was  intended  merely  to 
submit  to  the  Jury  the  question  of  the  city's  construc- 
tive notice,  and  not  to  fix  a  period  of  time  which  would 
constitute  constructive  notice.^Devenish  v.  Bpokane..     77 

2.  Street  Improvements  —  Re-nssessment  —  Estoppel. 
Where  a  municipal  corporation  has  enacted  an  ordi- 
nance reciting  the  illegality  and  invalidity  of  assess- 
ments for  certain  street  improvements,  as  originally 
made,  and  providing  a  re-assessment,  in  conformity  with 
the  statute  authorizing  such  proceedings  whenever  an 
original  assessment  has  been  declared  invalid  by  the 
courts,  the  city  cannot  assert  the  validity  of  the  original 
assessments,  nor  successfullly  resist  mandamus  proceed- 
ings to  compel  a  re-assessment  for  such  improvements. 
—Phillips  V.  Olympia 153 

3.  Warrants — Liability  for  Payment — Effect  of  Loss  of 
Funds.  City  warrants  regularly  issued  by  the  proper 
officers,  and  in  the  hands  of  innocent  purchasers,  would 
not  be  affected  by  the  subsequent  loss  of  bank  deposits 
applicable  to  their  payment,  arising  through  the  insol- 
vency of  the  banks. — New  York  Security  d  T.  Co.  v. 
Tacoma 303 

4.  Charter  Powers — Chrant  of  Franchise  to  Supply  Water — 
Power  of  City  to  Compete — Estoppel.  Where  a  city  is 
empowered  to  supply  Itself  with  water,  either  by  grant- 
ing the  right  to  any  person  or  corporation  or  by  erecting 
and  maintaining  a  water  system  itself,  or  by  purchasing 
or  condemning  any  existing  system,  and  there  is  no  re- 
striction on  the  city's  employing  any  or  all  methods,  the 
power  granted  is  not  in  the  alternative;  and  the  grant 
of  a  franchise  to  a  corporation  to  supply  water  would 
not  estop  the  city  from  afterwards  building  and  operat- 
ing its  own  works  in  competition. — North  Springs  Water 
Co.  V.  Tacoma 517 
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5.  City  Marshal — Term  of  Office — Statutes — Repeal  hy  Imr 
plication.  Laws  1895,  p.  351,  which  provides  that  in  all 
cities  of  the  third  and  fourth  classes  the  marshal  shall 
be  elected  by  the  city  council,  and  shall  hold  office  for 
one  year,  does  not,  in  view  of  the  scope  shown  by  its 
title,  "  An  act  providing  for  the  election  of  city  marshal 
in  cities  of  the  third  and  fourth  classes,"  work  a  repeal 
or  any  amendment  of  Laws  1893,  p.  103,  in  any  particu- 
lar beyond  the  manner  of  election  of  the  city  marshal; 
that  portion  of  the  act  of  1893  prescribing  the  term  of 
office  of  city  officers  continuing  in  force,  and  making  the 
term  of  the  marshal,  as  well  as  that  of  the  other  officers, 
begin  the  first  Tuesday  in  January  next  succeeding  the 
day  of  his  election. — State  ex  rel.  Swan  v.  Taylor 672 

See    CoxsTiTUTiONAi,    Law,    7;      Evidence,    8;      Li- 
censes, 1-4;     Quo  Warranto;    Trial,  12,  13,  15. 

NAVIGABLE  WATERS. 

Navigable  Waters — Unmeandered  Slough — Rights  of  Pu2h 
lie.  A  riparian  owner  cannot  recover  damages  for  the 
use  by  a  boom  company  of  the  waters  of  a  slough,  which 
had  never  been  meandered,  where  the  stream  is  a  navig- 
able one. — Lownsdale  v.  Gray's  Harbor  Boom  Co 542 

NEGLIGENCE. 

1.  Contributory  Negligence  —  Want  of  Vigilance  —  When 
Result  of  Defendant's  Negligence.  One  will  not  be 
allowed  to  impute  a  want  of  vigilance  to  another  injured 
by  his  act,  if  that  very  want  of  vigilance  was  the  conse- 
quence of  an  omission  of  duty  on  his  own  part. — Steele 

V.  Northern  Pacific  Ry.  Co 287 

2.  Same — Action,  for  Personal  Injuries — Matter  of  Defense, 
Contributory  negligence  being  a  matter  of  defense,  it 
will  be  presumed  that  the  plaintiff  in  an  action  for  per- 
sonal injuries  was  observing  due  care,  until  the  pre- 
sumption is  overthrown  by  a  preponderance  of  testi- 
mony on  the  defendant's  part. — Id 287 

3.  Evidence — Subsequent  Repairs.  The  fact  that  a  city 
filled  up  an  excavation  in  a  sidewalk  after  an  accident 
occurred  there  cannot  be  considered  by  the  Jury  in  pass- 
ing upon  the  question  of  the  city's  negligence  in  per- 
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mitting  the  sidewalk  at  that  point  to  remain  in  a  dan- 
gerous and  unsafe  condition. — Carter  v.  Seattle 585 

4.  Removal  of  Obstructions  From  Highway — Liability  for 
Resulting  Injury.  Where  through  the  negligence  of  de- 
fendant obstructions  were  placed  in  a  highway,  which 
were  subsequently  removed  by  employees  of  the  defend- 
ant and  the  road  supervisor,  and  so  negligently  placed 
beside  the  highway  as  to  fall  and  injure  one  below,  the 
defendant  cannot  shift  responsibility  from  itself  to  the 
county,  on  the  ground  that  it  was  the  duty  of  the  county 
to  clear  the  highway  and  that  it  was  the  act  of  the 
supervisor  and  not  of  Its  employees  which  was  the  prox- 
imate cause  of  the  injury. — Howe  v.  West  Seattle  Land 

d  Imp.  Co 694 

5.  Same — Concurrent  Cause.  If  defendant  places  a  log  on 
the  side  of  a  hill  in  such  an  insecure  way  that  it  could 
be  dislodged  by  a  landslide,  at  a  place  where  he  has 
knowledge  that  such  slides  are  apt  to  occur,  and  the  log 
Is  dislodged  as  the  immediate  result  of  a  landslide  and 
falls,  causing  injury,  the  concurring  act  of  defendant 
would  render  him  liable  for  the  Injury  caused.— Id 594 

See  Master  and  Servant,  1-4;  Municipal  Corpora- 
tions, 1;  Railroads,  1,  2;  Shipping,  1,  2;  Trial, 
10,  12-16. 

NEGOTIABLE    INSTRUMENTS.      See    Payment;      Plead- 
ing, 2. 

NEW  TRIAL. 

1.  Grounds — Surprise.  In  an  action  for  tobacco  sold  and 
delivered  by  plaintiffs,  in  which  the  defendants  counter- 
claim for  damages  for  the  value  of  a  quantity  of  tobacco 
sold  them  but  not  delivered,  plaintiffs  are  not  entitled  to 
a  new  trial  on  the  ground  of  surprise,  from  the  fact  that 
defendants  introduced  in  evidence  a  bale  of  the  tobacco 
to  establish  its  quality,  instead  of  the  sample,  whifch 
had  been  used  up,  especially  when,  from  •  depositions 
taken  in  defendant's  behalf  several  months  prior  to  the 
trial,  plaintiffs  must  have  been  apprised  of  defendants' 
claim  as  to  the  quality  of  the  tobacco. — Friedman  v. 
Manley  43 

48-21  Wash. 
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2.  Discretion  of  Court.  Where  the  records  show  a  substan- 
tial conflict  in  the  testimony,  the  discretion  of  the  trial 
court  in  granting  or  refusing  a  new  trial  will  not  be 
disturbed.— 7d 43 

See  Appeal,   24,   47;     Judgment,   10;     Prohibition, 
Writ  of,  2. 

NOTICE. 

Notice  of  Motion—Postponement  of  Hearing — Further  No- 
tice Unnecessary.  Where  notice  of  a  motion  is  given  for 
a  certain  date  and  the  court  is  unable  to  take  the  matter 
up  at  the  time  fixed,  further  notice  of  the  hearing  is 
unnecessary,  if  the  moving  party  is  diligent  in  pressing 
his  motion  at  the  first  opportunity  offered  thereafter. — 
State  ex  rel.  Bickford  v.  Benson 365 

See  Deeds;     Mortgages,  2,  3. 
NUISANCE. 

Public  Nuisance — Remedy  of  Private  Person.  Where  the 
only  means  of  ingress  to,  and  egress  from,  the  lands  of  a 
private  person  in  order  to  reach  a  market  for  the  prod- 
ucts of  his  farm  and  nursery  is  a  public  highway,  the  ob- 
struction of  such  highway  is  of  such  special  injury  to 
him,  as  to  authorize  his  maintaining  an  action  to  enjoin 
it  as  a  public  nuisance,  under  Bal.  Code,  S  3093,  which 
provides* that  "a  private  person  may  maintain  a  civil 
action  for  a  public  nuisance,  if  it  is  specially  injurious 
to  himself,  but  not  otherwise." — Smith  v.  Mitchell 536 

OFFICE  AND  OFFICERS.  See  Constitutional  Law,  4-6; 
Corporations,  1;  Counties,  1,  3;  Municipal 
Corporations,  5;  Principal  and  Surety,  2;  Quo 
Warranto;    States  and  State  Officers,  2. 

PARTIES.  See  Eminent  Domain;  Insurance;  Man- 
damus. 5. 

PARTNERSHIP. 

When  Arises — Agreement  to  Share  Profits.  Where  two 
persons  agree  to  engage  in  a  joint  adventure,  one  to  fur- 
nish the  capital,  the  other  the  skill  and  labor,  and  both 
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to  share  the  profits,  nothing  being  said  about  losses,  the 
law  presumes  an  agreement  to  share  the  losses  also. — 
Dow  V.  Dempsey 86 

See  Levy,  1;     Taxation,  5;    Trial,  8. 
PAYMENT. 

Application  of  Payments — Two  Notes  for  One  Debt — Inno- 
cent Purchasers.  Where  two  promissory  notes  haye  been 
executed  by  the  maker  for  the  same  indebtedness,  the 
second  note  having  been  given  with  the  intent  that  it 
should  be  a  renewal  of  the  one  first  given,  and  both 
notes  have  been  transferred  by  the  payee  before  matur- 
ity to  an  innocent  purchaser  for  value,  the  payment  of 
one  of  the  notes  does  not  as  against  the  bona  fide  holder 
of  them,  operate  as  a  payment  of  both. — Commercial 
Bank  V.  Toklas 86 

See  Counties,  3. 
PERJURY. 

Information — Sufficiency  of  Averments.  An  information 
charging  a  person  with  perjury  in  having  testified  false- 
ly on  a  trial  for  the  theft  of  cattle  that  he  saw  defendant 
purchase  the  cattle  is  demurrable,  when  it  does  not 
allege  that  he  stated  from  whom  defendant  purchased, 
and  when  the  information  makes  the  materiality  of  the 
inquiry  consist  in  whether  the  defendant  in  the  larceny 
case  purchased  the  cattle  in  question  from  a  specified 
person  on  a  certain  day.  or  at  all. — State  v.  Guse 269 

See  Judgment,  6-8,  11. 

PHYSICAL  EXAMINATION.     See   Discovery    and    Inspec- 
tion, 1. 

PLEADING. 

1.  Amendment — When  Permissible.  A  party  is  entitled  to 
amend  his  pleading  at  the  close  of  the  evidence,  to  corre- 
spond to  the  evidence  introduced,  when  it  contains  no 
new  allegations,  tending  in  any  way  to  surprise  or  mis- 
lead the  adverse  party,  and  when  its  only  eftect  would  be 
to  harmonize  the  allegations  of  his  pleading. — Allend  v. 
Spokane  Falls  d  N.  Ry.  Co 324 
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2.  Sufficiency  of  Allegations — Failure  of  Consideration — 
Conclusion  of  Law.  Want  of  consideration  for  the  exe- 
cution of  a  promiBsory  note  is  a  matter  of  afflrmatiye 
defense,  which  should  be  pleaded  by  stating  the  facts 
showing  the  want  of  consideration,  unless  the  parties  go 
to  trial  upon  the  allegation  that  the  note  is  without  con- 
sideration, thus  treating  the  statement  as  an  issuable 
fact  instead  of  a  conclusion  of  law. — Griffith  v.  Wright.  494 

3.  Motion  to  Make  More  Definite — Time  for  Interposing. 
Where  a  plaintiff  is  permitted  on  the  trial  to  amend  her 
reply  for  the  purpose  of  putting  it  in  such  a  shape  as  to 
make  the  introduction  of  evidence  admissable  showing 
want  of  consideration  for  the  execution  of  a  promissory 
note,  after  objection  by  defendant  that  the  original  reply 
did  not  allege  any  issue  of  fact,  a  motion  by  defendant  to 
make  the  amended  reply  more  definite  and  certain  so  as 
to  state  the  facts  showing  want  of  consideration,  does 
not  come  too  late,  and  should  be  granted,  where  the 
allegations  of  the  reply  amount  to  a  conclusion  of  law. 
—Id 494 

4.  Pleading  and  Proof — Restriction  of  Evidence  to  Bill  of 
Particulars  Alleged.  In  an  action  upon  an  account, 
which  is  set  forth  by  a  bill  of  particulars  in  the  com- 
plaint, the  plaintiff  is  not  restricted  in  his  proof  to  the 
items  set  forth,  where  it  is  clear  that  the  defendant  is 
not  misled  or  surprised  thereby. — Spokane  d  Idaho 
Lumber     Co.  v.  Loy  501 

See  Actions,  3;     Appeal,  26;     Master  and  Servant, 
1;     Quieting  Title. 

PRESCRIPTION.    See  Highways. 

PRINCIPAL  AND  AGENT. 

Liability  of  Agent  to  Third  Persons.  The  right  of  action 
by  a  third  person,  who  has  knowledge  that  defendant 
was  merely  an  agent,  to  recover  money  rightfully  col- 
lected by  the  agent  for  his  principal,  is  against  the  prin- 
cipal and  not  against  the  agent. — Wilson  v.  Wold 398 

PRINCIPAL  AND  SURETY. 

1.  Bonds — Penalty  in  Fixed  Sum — When  Surety  Liable  in 
Excess.    Although  the  liability  of  a  surety  may  be  re- 
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stricted  to  a  penalty  In  a  fixed  sum,  yet  Judgment  is  war- 
ranted in  excess  of  that  sum,  when  it  appears  that  the 
excess  is  occasioned  by  the  addition  of  interest  upon 
the  amount  for  which  the  surety  was  in  default. — flfpo- 
I        kane  d  Idaho  Lumber  Co,  v.  Loy 501 

2.  Official  Bonds— Liability  of  Sureties.  The  fact  that  a 
public  ofiicer  continues  to  hold  ofiice  and  discharge  the 
duties  thereof  after  the  expiration  of  his  original  term, 
whether  by  continuing  after  re-election  without  qualify- 
ing for  the  second  term,  or  by  holding  over  until  a  suc- 
cessor is  elected  and  qualified,  will  not  subject  the  sure- 
ties upon  the  official  bond  given  for  his  original  term  of 
office  to  liability  for  losses  sustained  by  him  while  so 
holding  over  and  continuing  in  office  beyond  the  tenure 
for  which  the  bond  had  been  given. — Ballard  v,  T?iomp' 
son 669 

See  Judgment,  7,  9;     Limitation  of  Actions. 
PROHIBITION,  WRIT  OF. 

1.  When  Issues — Remedy  by  Appeal,  me  writ  of  prohibi- 
tion will  not  issue  to  prevent  the  superior  court's  pro- 
ceeding with  the  trial  of  an  action,  of  whose  subject  mat- 
ter it  has  Jurisdiction,  when  the  court  erroneously  as- 
sumes Jurisdiction  of  the  parties  on  irregular  service  of 
summons  and  of  garnishment,  as  such  error  is  review- 
able on  appeal  from  final  Judgment  in  the  action,  as  one 
occurring  in  the  progress  of  the  cause  leading  up  to  the 
final  Judgment — State  ex  rel.  Vincent  v.  Benson 571 

2.  Same.  Since  the  action  of  the  superior  court  in  granting 
a  motion  for  a  new  trial  is  appealable,  although  done 
without  Jurisdiction,  prohibition  will  not  issue  to  re- 
strain the  court  from  proceeding  with  a  re-trial. — State 

ex  rel.  Hibbard  v.  Superior  Court 631 

See  Trial,  4. 
PUBLIC  LANDS. 

1.  Judicial  Acts  of  Land  Department — Review  by  Courts — 
Mistake  of  Law.  A  mistake  or  misconstruction  of  law 
on  the  part  of  the  United  States  Land  Department, 
which  will  authorize  a  review  of  its  decisions  by  the 
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courts,  must  be  clearly  manifest  and  not  founded  upon  a 
possible  finding  of  the  facts  different  from  that  put  upon 
them  by  the  department. — Wiseman  v.  Eastman 163 

2.  Same — Review  of  Question  of  Fraud.  Merely  proffering 
false  evidence  before  the  United  States  Land  Depart- 
ment as  to  matters  litigated  before  it  does  not  constitute 
such  a  fraud  as  entitles  the  courts  to  interfere  with  the 
decisions  of  the  department;  but  the  fraud  which 
authorizes  interference  by  the  courts  must  be  extrinsic 

or  collateral  to  the  matter  tried  by  the  department. — Id.  163 

3.  Same — Review  of  Questions  of  Fact.  The  court  cannot 
review  the  decisions  of  the  United  States  Land  Depart- 
ment on  the  ground  that  the  evidence  was  insufficient, 
or  that  only  incompetent  evidence  was  before  it,  as  the 
power  to  try  questions  of  fact  necessarily  embraces  the 
power  to  pass  upon  the  weight  and  competency  of  evi- 
dence.— Id 163 

4.  Compulsory  Attendance  of.  Witnesses '  Before  Land  De- 
partment. That  the  rules  of  the  United  States  Land  De- 
partment do  not  provide  for  the  compulsory  attendance 
of  witnesses  in  contest  cases  does  not  authorize  interfei^ 
ence  by  the  courts  with  a  decision  of  such  department, 
as  Congress,  having  power  under  the  constitution  to 
make  all  needful  rules  and  regulations  respecting  public 
land,  and  having  organized  the  land  department  for  that 
purpose,  without  authorizing  it  to  compel  the  attend- 
ance of  witnesses,  will  be  presumed  to  have  concluded 
that  the  power  was  unnecessary  to  secure  a  correct  deter- 
mination  of  such   contest. — Id 163 

5.  Railroad  Grants  —  Forfeiture  —  Rights  of  Licensees  of 
Railroad  Gompany.  One  who  purchased  and  improved 
land  granted  to  the  Northern  Pacific  Railroad  Com- 
pany, and  received  from  his  vendor  a  postal  card  from 
the  company  acknowledging  the  receipt  of  his  appli- 
cation to  purchase,  stating  that  the  same  had  been 
placed  on  file,  and  briefly  describing  the  character  of 
settlement  or  improvement  necessary  to  be  made  in 
order  to  obtain  a  preference  right  of  purchase  from 
the  company,  will,  independently  of  any  rights  the 
vendor  may  have  had,  be  deemed  to  have  been  a  licensee 
of  the  company  within  the  forfeiture  act  of  Septem- 
ber 29,  1890,  providing  that  any  citizen  in  possession 
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of  any  lands  thereby  resumed  by  the  United  States, 
under  deed,  written  contract  with,  or  license  from,  the 
state  or  corporation  to  which  the  grant  was  made,  shall 
have  a  preference  right  to  purchase  the  same  from  the 
United  States,  where  he  caused  the  land  to  be  fenced  and 
plowed,  and  cropped  it  for  several  years,  and  had  posses- 
sion thereof  by  a  tenant,  it  further  appearing  by  a  reso- 
lution of  the  company  that  such  persons  would  have 
been  deemed  by  it  to  be  licensees,  if  the  land  had  not 
been    forfeited.— 7d 163 

6.  Same— Preference  Right  of  Purchase — What  Constitutes 
Possession.  The  phrase  "  are  in  possession,"  in  the  for- 
feiture act  of  September  29,  1890,  providing  for  the  relief 
of  citizens  who  "  are  in  possession  "  of  land  "  hereby  " 
resumed  by  the  United  States,  under  deed,  written  con- 
tract with,  or  license  from,  the  state  or  corporation  to 
which  the  grant  was  made,  and  of  persons  who  have  set- 
tled the  land  with  hona  fide  intent  to  secure  title  thereto 
by  purchase  from  the  state  or  corporation  when  earned, 
does  not,  in  case  of  licensees,  contemplate  an  actual  set- 
tlement;    but  possession  by  a  tenant  is  sufficient. — Id.,  163 

7.  Same — Jurisdiction  of  Land  Department  Over  Contests. 
The  general  power  conferred  upon  the  United  States 
Land  Department  is  sufficient  to  give  it  Jurisdiction  of 
contests  arising  under  the  provisions  of  the  forfeiture 
act  of  September  29,  1890,  securing  a  preference  right 
of  purchase  to  licensees  from  the  state  or  corporation  to 
which  the  land  had  been  granted,  or  settlers  upon  such 
land,  notwithstanding  that  the  causes  of  contest  pre- 
scribed by  Rev.  St.  U.  S.,  S  2297,  do  not  include  those 
based  on  such  preferential  right. — Id 163 

See  Highways;  Husband  and  Wife,  3;     Tide  Lands. 

QUIETING  TITLE. 

Conflicting  Claims  to  ReaJ  Property — Sufficiency  of  Com- 
plaint. A  complaint  states  a  cause  of  action,  under  Bal. 
Code,  S  5521,  which  provides  that  any  person  in  posses- 
sion of  real  property  may  maintain  a  civil  action  against 
any  person  claiming  an  interest  adverse  to  him,  for  the 
purpose  of  determining  such  claim,  estate  or  interest, 
when  the  complaint  alleges  that  plaintiff  is  in  possession 
of  the  realty  described  as  a  trustee  of  certain  defendants, 


760  INDEX-VoL.  21. 


QUIETING  TITLE— Continued. 

for  the  use  and  benefit  of  their  creditors;  that  such  de- 
fendants claim  they  are  entitled  to  the  premises,  never 
having  been  divested  of  their  title  and  interest  in  any 
way;  and  that  the  deed  of  trust  given  by  them  for  the 
benefit  of  creditors  did  not  convey  the  premises  in  con- 
troversy.— Watson   V.   Glover 677 

QUO  WARRANTO. 

When  Proper  Remedy — Contested  Elections,  Where  a  city 
council  of  a  city  of  the  third  class  has  provided  no  pro- 
cedure for  carrying  on  a  contest  for  city  offices,  under 
Bal.  Code,  §  937,  authorizing  the  city  council  to  deter- 
mine contested  elections  of  all  city  officers,  the  superior 
court  is  not  ousted  of  its  jurisdiction  to  try  election  con- 
tests therein  by  a  proceeding  in  the  nature  of  quo  war- 
ranto.— State  ex  reh  Hyland  v.  Peters 243 

RAILROADS. 

1.  Negligence — Switching  Cars  Across  PuMic  Street.  It  is 
negligence  on  the  part  of  a  railroad  company  to  switch 
cars  in  a  public  and  well  traveled  thoroughfare,  unat- 
tended, except  by  a  brakeman  at  the  rear  end  of  the 
cars,  who  could  not  see  the  track  in  front  because  of  the 
obstruction  afforded  by  the  loaded  cars. — Steele  v.  North- 
ern Pacific  Ry,  Co 287 

2.  Same — Injury  to  Minor — Contributory  Negligence,  An 
attempt  of  a  fourteen  year  old  boy  to  cross  a  railroad 
track  at  a  street  crossing  at  which  his  view  was  unob- 
structed is  not,  as  a  matter  of  law,  such  contributory 
negligence  as  will  preclude  a  recovery  for  injuries  sus- 
tained by  being  struck  by  detached  cars  approaching  the 
crossing  without  warning  or  signal,  while  stepping  back 
to  avoid  an  engine  approaching  on  another  track,  which 
was  in  front  of  the  cars  when  first  seen  by  him. — Id 287 

See  Trial,  10,  16. 
RAPE — See  Habeas  Corpus,  5. 
RECEIVERS. 

Appointment  in  Foreclosure  Suit.  In  an  action  to  fore- 
close a  mortgage  upon  an   elevator  system,  the  mort- 
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gagor,  a  corporation,  is  entitled  to  the  appointment  of 
a  receiver,  where  It  had  turned  the  system  over  to  the 
mortgagee,  authorizing  the  latter  to  operate  it  and 
apply  the  profits  to  the  payment  of  the  mortgage  debt, 
although  the  mortgagee,  in  the  operation  of  the  busi- 
ness, placed  one  of  the  mortgagor's  chief  officers  in 
charge  thereof,  who,  by  reason  of  speculation  and  the 
adoption  of  illegitimate  business  methods,  lost  money, 
since  such  officer  was  the  agent  of  the  mortgagee,  even 
if  largely  interested  in  the  mortgagor  corporation. — 
Sihson  V,  Hamilton  &  Rourke  Co 362 

See  Appeal,  38;     Assistance,  Writ  of,  4. 
RELIGIOUS  SOCIETIES. 

Protestant  Episcopal  Church — Power  of  Vestry  to  Mort- 
gage. Real  property  conveyed  to  a  bishop  in  trust  and 
for  the  use  of  the  wardens,  vestry  and  congregation  of 
an  unincorporated  Protestant  Episcopal  church  cannot 
be  encumbered  by  the  vestrymen  without  the  consent 
of  the  bishop.— Htn  Estate  Co,  v.  Whittlesey 142 

See  Evidence,  4,  5. 
REPLEVIN. 

1.  Necessity  for  Demand — Instructions,  In  an  action  of 
replevin  to  recover  from  a  sherift  goods  alleged  to  have 
been  wrongfully  seized  by  him,  a  charge  to  the  Jury  that 
if  there  was  a  demand  made  upon  the  sheriff  for  the 
goods  after  he  had  turned  the  property  over  to  a  receiver 
and  no  longer  had  them  in  his  possession,  then  the  ver- 
dict should  be  for  the  defendant,  is  not  erroneous  on  the 
ground  of  assuming  that  it  was  necessary  for  plaintiff  to 
prove  a  demand,  in  order  to  recover,  when  the  instruc- 
tions have  already  fully  and  clearly  stated  to  the  Jury  * 
the  principles  of  law  governing  cases  where  demand  is 
necessary  and  where  it  is  not. — Dow  v,  Dempsey 86 

2.  Replevin  and  Trover  Distinct  Actions,  Where  in  an 
action  of  replevin  it  appears  that  the  defendant  was  not 
in  possession  of  the  property  claimed  at  the  time  of 
demand  or  the  commencement  of  the  action,  plaintifC 
cannot  recover;  and  the  fact  that  In  such  an  action  the 
recovery  of  the  value  of  the  property  Is  sought,  in  case 
delivery  cannot  be  had,  would  not  warrant  plaintiff  in 
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treating  the  action  as  one  for  the  conversion  of  the 
property. — Id 86 

SALES.    See  Set-off  and  Counterclaim. 

SCHOOLS. 

Revocation  of  Teacher's  Certiftcaie.  Mere  Inconsiderate 
language  or  slight  impropriety  of  conduct  of  a  teacher, 
not  involving  moral  turpitude,  in  endeavoring  to  secure 
a  first-grade  certificate,  is  not  such  "  sufficient  cause," 
within  the  meaning  of  Bal.  Code,  §  2418,  as  will  war- 
rant the  revocation  of  valid  certificates  held  by  her. — 
Browne   v.    Gear 147 

See  Certiorari;     Constitutional  Law,  2;     States 
AND  State  Officers,  1. 

SET-OFF  AND  COUNTERCLAIM. 

Sales  —  Action  for  Price  —  Counterclaim  —  Payment  of 
Freight  Charges.  Where  under  a  contract  of  sale, 
**  freight  paid,"  goods  are  consigned  to  the  purchaser, 
who  is  notified  to  pay  no  freight  bills  thereon  as  the 
carrier  had  no  claim  against  the  consignor,  the  act  of 
the  consignee  in  paying  the  freight  charges  demanded 
by  the  carrier  is  at  his  own  peril,  and  in  an  action 
against  him  for  the  price  of  the  goods,  he  is  not  entitled 
to  counterclaim  for  more  than  was  actually  due  from 
the  consignor  for  freight  charges. — Hoflus  v.  Stim^on 
Mill  Co 113 

See  Ejectment,  2. 

SHERIFFS  AND  CONSTABLES.  See  Actions,  2;  Chat- 
tel Mortgages,  2;  Le\^y.  1,  2;  Trover  and  Con- 
version, 1,  2 

SHIPPING. 

1.  Injuries  to  Seamen — Assumption  of  Risks,  Where  a 
seaman,  after  signing  shipping  articles  for  a  voyage  on 
a  vessel  engaged  in  towing,  discovers  on  going  aboard 
the  vessel  that  the  towline  is  to  be  attached  to  the 
mainmast,  and,  deeming  such  appliance  unsafe,  informs 
the  mate,  who  is  in  charge  of  the  vessel,  that  he  will 
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not  go  if  the  mainmast  is  to  be  used,  and  is  assured  by 
the  mate  that  It  will  not  be.  such  seaman  can  not  be 
held  to  have  assumed  the  risks  of  the  employment,  so 
far  as  the  using  of  the  mainmast  is  concerned. — Keat- 
ing V.  Pacific  Steam  Whaling  Co 415 

2.  Same — Contributory  "Negligence.  Obedience  on  board 
ship  at  sea  to  the  orders  of  the  mate  or  the  captain  is 
not  negligence,  even  though  the  seaman  knows  the 
danger. — Id 415 

See  Master  and  Servant,  4. 
SODOMY. 

Sufficiency  of  Information.  An  information  charging  sod- 
omy is  sufficient  when  it  alleges  that  defendant  did 
unlawfully  and  feloniously  make  an  assault  upon  a 
male  person,  and,  against  the  order  of  nature,  had  a 
venereal  aftair  with  and  carnally  knew  such  male  per- 
son, and  then  and  there  feloniously  and  against  the 
order  of  nature,  with  said  male  person,  did  commit  and 
perpetrate  the  infamous,  detestable  and  abominable 
crime  against  nature  of  buggery,  contrary  to  the 
statute,  etc. — State  v.  Romans 284 

See  Criminal  Law,  2. 
STATES  AND  STATE  OFFICERS. 

1.  Puhlic  DeM  of  State — Issue  of  Bonds — Increase  of  In- 
debtedness. Under  the  act  of  March  8,  1899  (Laws  1899, 
p.  67),  authorizing  the  issue  of  state  bonds  for  sale  to 
the  permanent  school  fund,  and  making  it  the  duty  of 
the  state  treasurer,  upon  the  investment  in  such  bonds 
of  the  permanent  school  fund  held  by  him  in  trust, 
to  transfer  at  once  from  such  fund  to  the  state  general 
fund  the  par  value  of  the  bonds,  to  be  used  at  once  in 
the  redemption  of  outstanding  general  fund  warrants, 
bonds  thus  issued  against  one  fund  and  sold  to  another 
fund  of  the  state,  do  not  constitute  an  increase  of  in- 
debtedness, within  the  prohibition  of  §  1,  art  8,  of  the 
constitution. — State,  ex  rel.  Winston  v.  Rogers 20G 

2.  Legislative  Officers  and  Employees  —  Hours  of  Labor. 
When  an  employee  enters  the  service  of  a  legislature, 
he  contracts  to  perform  his  duties  whenever  they  are 
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required  to  be  performed,  and  he  can  not  claim  his  em- 
ployment is  for  the  performance  of  his  services  during 
certain  hours  of  the  day  nor  for  a  certain  number  of 
hours  per  day,  even  though  it  may  be  customary  in 
state  of&ces  to  regard  ten  hours  as  constituting  a  day's 
work. — State,  ex  rel.  Eshelman  v,  Cheetham 437 

3.  State  Printing  Board — Power  Over  Appropri<Uion8  by 
Legislature.  Laws  1893,  p.  214,  providing  for  a  state 
printing  board  and  granting  such  board  full  power  to 
adopt  such  rules  and  regulations  for  the  transaction  of 
its  business  as  it  may  deem  necessary,  does  not  contem- 
plate that  such  board  shall  have  power  to  direct  the 
funds  from  which  printing  bills  shall  be  paid;  hence,  a 
rule  adopted  by  them  to  the  effect  that  all  bills  for 
printing  for  institutions  located  outside  of  the  capital 
shall  be  paid  from  the  maintenance  fnnd  of  such  insti- 
tutions is  an  unwarranted  exercise  of  legislative  power, 
where  such  power  has  not  been  delegated  to  the  board 
by  statute. — Hicks  v.  King 667 

See    CoiTSTiTUTioNAL   Law,    2,    4-6;      Mandahus,    3, 
4,  6. 

STATUTES. 

Repeal  l>y  Implication.  Bal.  Code.  §  7251,  making  it  un- 
lawful for  any  person  to  open  on  Sunday  lor  the  pur- 
pose of  trade,  or  sale  of  goods,  wares  and  merchandise, 
any  shop,  store  or  building  or  place  of  business  what- 
ever, with  certain  exceptions,  and  providing  that  the 
law  shall  apply  to  hotels  only  in  so  far  as  the  sale  of 
intoxicating  liquors  is  concerned,  does  not  impliedly 
repeal  the  earlier  enactment  of  §  7250,  which  provides 
for  the  punishment  of  "  any  person  who  shall  keep 
open  any  play  house  or  theater,  race  ground,  cock  pit, 
or  play  at  any  game  of  chance  for  gain,  or  engage  in 
any  noisy  amusements  or  keep  open  any  drinking  or 
billiard  saloon,  or  sell  or  dispose  of  any  intoxicating 
liquors  as  a  beverage,  on  the  first  day  of  the  week, 
commonly  called  Sunday." — State  i>.  Binnard 349 

See    Habeas    Corpus.    5;      Mechanics*    Liens,    3; 
MUNICIPAL  Corporations,  5. 
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Keeping  Saloons  Open — Construction  of  Statute.  Under 
Bal.  Code,  §  7260,  It  is  unlawful  to  keep  open  a  saloon 
on  Sunday,  so  as  to  make  it  accessible  to  persons  desir- 
ing admittance,  although  no  intoxicating  liquors  are 
sold  or  offered  for  sale  on  that  day. — State  v,  Binnard. .  349 

See  Statutes. 
SUPERSEDEAS.     See  Appeal,  18,  19,  29,  43. 

TAXATION. 

1.  Composition  of  Board  of  Equalization — Collateral  At- 
tack. Where  the  owner  of  property  appears  before  a 
board  of  equalization  to  be  heard  respecting  .the  valua- 
tion of  his  property  fixed  by  the  assessor,  and  raises  no 
objection  to  the  manner  in  which  the  board  is  consti- 
tuted, he  cannot  subsequently  make  a  collateral  attack 
in  another  proceeding  upon  the  composition  of  the 
board. — Commercial  Electric  L.  d  P.  Co.  v.  Judson 49 

2.  Corporate  Franchises.  Franchises,  being  a  species  of 
personal  property,  are  taxable  under  art.  7,  §  1,  of  the 
state  constitution,  which  provides  that  "  all  property 
in  the  state  not  exempt  under  the  laws  of  the  United 
States  or  under  this  constitution,  shall  be  taxed  in 
proportion  to  its  value,"  and  under  Laws  1897,  p.  136, 
providing  that  "  all  real  and  personal  property  now 
existing,  or  that  shall  be  hereafter  created  or  brought 
into  this  state,  shall  be  subject  to  assessment  and  taxa- 
tion."—/d 49 

3.  Same — Method  of  Assessment.  A  tax  upon  franchises 
is  not  invalid  because  the  legislature  has  not  specifically 
provided  a  method  of  ascertaining  their  value. — Id 49 

4.  Constitutional  Law — Uniformity  of  'laxatlon  —  Rule 
Does  Not  Apply  to  Expenditure  of  Tax  Moneys.  The 
act  of  March  10,  1897  (Laws  1897,  p.  77),  which  requires 
the  county  treasurer  to  collect  such  assessments  for 
street  improvements  as  are  certified  to  him  by  the  legis- 
lative body  of  cities  of  the  first  class  within  his  county, 
is  not  unconstitutional  as  rendering  taxation  unequal 
and  ununiform,  on  the  ground  that  it  provides  no 
method  of  reimbursement  to  the  county  for  its  expense 
in  collecting  such  assessments,  thus  tending  to  throw 
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the  burden  of  cost  upon  the  general  taxpayer  of  the 
county,  whose  property  Is  not  benefited  by  the  special 
Improvement,  since  the  constitutional  requirement  as 
to  equality  and  uniformity  in  taxation  applies  only  to 
the  mode  and  rate  of  assessment,  and  is  not  a  restric- 
tion upon  the  legislative  power  to  direct  the  purposes 
for  which  tax  collections  may  be  expended. — State,  ex 
rel,  Olmstead  v.  Mudgett 99 

5.  Partnership  Doing  Btisiness  in  Other  States — Deduo- 
tion  of  Debts  from  Credits.  A  partnership  engaged  In 
carrying  on  one  business  in  this  state  and  another 
business  in  a  foreign  state,  is  not  entitled  to  deduct 
from  its  assessment  of  credits  in  this  state  the  amount 
of  its  indebtedness  In  the  foreign  state,  under  our  reve- 
nue laws,  which  provide  that  the  property  of  a  firm 
shall  be  listed  in  the  firm  name;  that  personal  property 
shall  be  listed  in  the  county  where  the  owner  resides; 
that  in  making  up  the  amount  of  credits  which  any 
person  is  required  to  list  he  will  be  entitled  to  deduct 
from  the  gross  amount  all  debts  in  good  faith  owing  by 
him. — Barnes   v,   Flummerfelt 498 

6.  On  Trades  and  Occupations — Uniformity.  A  tax  on 
trades,  professions  and  occupations  is  not  a  tax  on  prop- 
erty, which  falls  within  the  inhibition  imposed  by  the 
constitutional  provisions  in  relation  to  uniformity  of 
taxation. — Fleetwood  v.  Read 547 

See  Counties,  1,  3;     Licenses,  1-4. 

TIDE  LANDS. 

Preference  Right  of  Purchase — Construction  of  Statute. 
An  upland  owner  who  had  conveyed  the  upland,  to- 
gether with  the  tenements,  hereditaments  and  appurte- 
nances thereunto  belonging,  had  thereby  conveyed 
whatever  interest  he  might  have  had  in  the  abutting 
tide  lands,  and  a  subsequent  conveyance  by  him  of  the 
tide  lands  to  another  grantee  passed  no  title  thereto. 
Under  such  circumstances,  the  prior  grantee  has  the 
prior  right  to  purchase  the  tide  lands,  under  Laws  1895, 
p.  552,  §  58,  although  §  58  provides  that  "when  the 
abutting  upland  owner  has  attempted  to  convey  by  deed 
to  a  bona  fide  purchaser  any  portion  of  the  tide  lands 
in  front  of  such  uplands,  such  right  of  purchase  herein 
given  to  the  upland  owner  shall  be  construed  to  belong 
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to  such  purchaser,  to  the  extent  of  the  tract  or  rights 
so  conveyed." — Seattle  d  Montana  Ry.  Co,  v,  Carraher,  491 

TRIAL. 

1.  Cro88-Examination — Proper  Limit.  Whether  or  not  a 
cross-examination  has  reached  the  proper  limit,  Is  a 
matter  within  the  discretion  of  the  court,  and  its  re- 
fusal to  permit  further  cross-examination  upon  points 
already  gone  over  is  not  error. — Fleischner  v.  Beaver. .       6 

2.  Question  for  Jury — Propriety  of  Witness's  Actions. 
Whether  questions  put  by  an  insurance  adjuster  to  the 
assured,  when  adjusting  a  loss,  were  proper  or  imperti- 
nent, is  not  a  matter  for  the  Jury  to  determine. — Id.. . .       G 

3.  Instructions  —  Relevancy  to  Facts  Proven.  It  is  not 
error  for  the  court  to  charge  the  Jury  that  they  should 
regard  with  caution  testimony  as  to  admissions  made 
by  the  defendant,  coming  from  witnesses  antagonistic 
to  defendant,  as  it  is  to  be  presumed  the  court  was  in- 
formed of  the  attitude  of  the  witnesses,  from  hearing 
them  testify. — Id 6 

4.  Conclusiveness  of  Verdict  —  Prohibition — When  Lies. 
Where  plaintiffs  death  has  been  put  in  issue  by  the 
pleadings,  but  no  evidence  submitted  thereon,  a  verdict 
for  plaintift  disposed  of  the  issue;  and,  where  the  court, 
subsequent  to  verdict,  undertakes  to  permit  the  ques- 
tion of  plaintiff's  death  to  be  tried,  prohibition  will  lie 
to  restrain  its  action. — State  ex  rel.  Holgate  v.  Superior 
Court   33 

5.  Exhibits  Admissible  in  Jury  Room.  Exhibits  properly 
introduced  in  evidence  and  explanatory  of  the  evidence 
of  witnesses  may  be  taken  to  the  Jury  room,  under  Bal. 
Code,  §  5004,  which  permits  the  Jury  to  take  with  them 
the  pleadings  and  all  papers  received  as  evidence,  ex- 
cept depositions  or  such  documents  as  ought  not,  in  the 
opinion  of  the  court,  to  be  taken  from  the  person  having 
them  in  possession. — State  v.  Webster   63 

6.  Question  for  Jury  —  Confessions  —  Weight  of,  as  Evi- 
dence. The  weight  of  admissions  of  one  accused  of 
murder,  made  to  the  officers  who  had  him  in  custody 
after  his  arrest,  is  for  the  determination  of  the  Jury, 
under  Bal.  Code,  §  6942,  in  the  absence  of  any  evidence, 
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that  such  admissions  were  made  under  fear  produced 
by    threats.— /rt 6S 

7.  Instructions — Relevancy  to  Facts  Proven — Fraudulent 
Conveyances — Rights  of  Parties.  Upon  an  Issue  as  to 
whether  an  attempted  transfer  of  property  by  a  debtor 
in  failing  circumstances  was  to  a  bona  fide  creditor  or 
merely  to  protect  the  debtor  against  creditors,  error 
cannot  be  predicated  upon  an  Instruction  charging  the 
Jury  that,  if  the  transfer  was  made  for  the  purpose  of 
protecting  the  interest  of  the  debtor,  it  was  not  a  sale 
and  could  not  protect  the  transferee  in  the  possession 
of  the  property,  when  the  court,  elsewhere  in  its  in- 
structions, fully  charged  as  to  the  right  of  a  failing 
debtor  to  prefer  creditors  and  that  a  preferred  creditor 
would  not  be  affected  by  the  debtor's  fraud  in  making 
the  transfer  with  intent  to  defraud  other  creditors,  if 
the  one  preferred  did  not  know  of,  and  participate  in, 
the  fraud.— Do«7  v.  Dempsey 86 

8.  Same,  Where  the  hona  fides  of  a  sale  between  a  debtor 
and  an  alleged  creditor  is  in  issue,  evidence  tending  to 
establish  a  partnership  between  them  falls  within  the 
issues,  for  the  purpose  of  establishing  that  the  transfer 
was  fraudulent  as  to  creditors;  and  where  there  is 
some  evidence  as  to  the  existence  of  such  a  partnership, 
it  is  not  error  for  the  court  to  charge  the  jury  as  to 
what  constitutes  partnership. — Id 86 

9.  Questions  of  Fact — Negligence,  In  an  action  for  negli- 
gence, the  question  of  whether  the  evidence  shows 
proper  care  on  the  part  of  the  defendant  is  one  of  fact 
for  the  jury  and  not  of  law  for  the  court,  when  difCerent 
inferences  are  deducible  therefrom. — Lane  v,  Spokane 
Falls  d  N.  Ry,  Co 119 

10.  Same  —  Injuries  to  Passengers  —  Contributory  Negli- 
gence. A  passenger  upon  a  railway  train  is  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence,  be- 
cause at  the  time  of  injuries  received  from  a  collision 
she  was  standing  in  the  aisle  of  the  car. — Id 119 

11.  Instructions  —  Privileged  Communications  —  Effect  of 
Refusal  to  Allow  Evidence  Of,  The  refusal  of  a  plaintifE 
in  a  personal  injury  case  to  permit  her  physicians  to 
testify  as  to  the  result  of  their  information  obtained  in 
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a  professional  capacity,  cannot  be  made  the  subject  of 
comment  to  the  jury. — Id 119 

12.  Nonsuit  —  Action  for  Negligence  —  Contributory  Negli- 
gence. A  nonsuit  in  an  action  against  a  municipal  cor- 
poration, to  recover  damages  for  personal  injuries  sus- 
tained by  a  fall  into  an  excavation  in  a  city  street,  will 
not  be  granted  on  the  ground  that  the  street  was  suffi- 
ciently lighted  to  enable  a  person  in  the  exercise  of 
ordinary  care  to  discover  the  danger  and  avoid  it, 
where  the  testimony  is  conflicting  as  to  the  amount  of 
light  afforded  by  the  street  lights  at  that  point,  and 
there  is  evidence  that  the  night  was  dark  and  foggy. — 
Reed  V.  Spokane  218 

13.  Question  for  Jury — Negligence— Injuries  on  Highwofys. 
Whether  sufficient  barriers  were  erected  by  a  municipal 
corporation  across  a  crosswalk  at  each  side  of  an  excar 
vation  in  a  principal  street,  and  whether  lights  were 
placed  thereon,  is  a  question  for  the  jury  in  an  action 
against  the  city  to  recover  damages  for  personal  in- 
juries sustained  by  falling  into  the  excavation,  where 
the  testimony  on  that  point  is  conflicting,  and  it  is  un- 
disputed that,  if  any  barriers  or  lights  were  erected 
or  placed  at  that  point,  they  were  removed  prior  to  the 

accident. — Id 218 

• 

14.  Instructions — Contributory  Negligence.  An  instruction 
0.1  contributory  negligence,  that  want  of  care,  prudence 
or  caution  upon  plaintiff's  part  which  "contributed  in 
any  material  degree  to  his  injury  is  fatal  to  his  right  of 
recovery,"  is  not  erroneous  because  of  the  addition  of 
the  word  "  mater  al."— Id 218 

15.  Same — Excavations  in  Streets — Duty  of  City  to  Guard, 
An  instruction  that  it  is  the  duty  of  a  municipal  cor- 
poration to  guard  an  excavation  in  its  street  by  such 
"  appropriate  guards,  barriers  and  beacon  or  danger 
lights  "  as  will  protect  travelers  on  the  street,  using  due 
care,  from  being  injured  thereby,  is  not  erroneous  as 
requiring  the  corporation  to  erect  both  barriers  and 
lights.— /d 1L..  218 

16.  Same — Applicability  to  Facts — Invasion  of  Jury's  Prov- 
ince. Where  the  evidence  shows  that  an  engine  em- 
ployed by  defendant  was  defective  and  emitted  sparks 
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that  such  admissions  were  made  under  fear  produced 
by    threats. — Id 6S 

7.  Instructions — Relevancy  to  Facts  Proven — Fraudulent 
Conveyances — Rights  of  Parties.  Upon  an  issue  as  to 
whether  an  attempted  transfer  of  property  by  a  debtor 
in  failing  circumstances  was  to  a  bona  fide  creditor  or 
merely  to  protect  the  debtor  against  creditors,  error 
cannot  be  predicated  upon  an  instruction  charging  the 
Jury  that,  if  the  transfer  was  made  for  the  purpose  of 
protecting  the  interest  of  the  debtor,  it  was  not  a  sale 
and  could  not  protect  the  transferee  in  the  possession 
of  the  property,  when  the  court,  elsewhere  in  its  In- 
structions, fully  charged  as  to  the  right  of  a  failing 
debtor  to  prefer  creditors  and  that  a  preferred  creditor 
would  not  be  affected  by  the  debtor's  fraud  in  making 
the  transfer  with  intent  to  defraud  other  creditors,  if 
the  one  preferred  did  not  know  of,  and  participate  in, 
the   fraud. — Dow  v.  Dempsey 86 

8.  Same,  Where  the  bona  fides  of  a  sale  between  a  debtor 
and  an  alleged  creditor  is  in  issue,  evidence  tending  to 
establish  a  partnership  between  them  falls  within  the 
issues,  for  the  purpose  of  establishing  that  the  transfer 
was  fraudulent  as  to  creditors;  and  where  there  is 
some  evidence  as  to  the  existence  of  such  a  partnership, 
it  is  not  error  for  the  court  to  charge  the  jury  as  to 
what  constitutes  partnership. — Id 86 

9.  Questions  of  Fact — Negligence.  In  an  action  for  negli- 
gence, the  question  of  whether  the  evidence  shows 
proper  care  on  the  part  of  the  defendant  is  one  of  fact 
for  the  Jury  and  not  of  law  for  the  court,  when  different 
inferences  are  deducible  therefrom. — Lane  v.  Spokane 
Falls  d  N.  Ry.  Co 119 

10.  Same  —  Injuries  to  Passengers  —  Contributory  Negli- 
gence. A  passenger  upon  a  railway  train  is  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence,  be- 
cause at  the  time  of  injuries  received  from  a  collision 
she  was  standing  in  the  aisle  of  the  car.— 7d 119 

11.  Instructions  —  Privileged  Communications  —  Effect  of 
Refusal  to  Allow  Evidence  Of.  The  refusal  of  a  plalntlfC 
in  a  personal  injury  case  to  permit  her  physicians  to 
testify  as  to  the  result  of  their  information  obtained  in 
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a  professional  capacity,  cannot  be  made  the  subject  of 
comment  to  the  Jury. — Id 119 

12.  Nonsuit  —  Action  for  Negligence  —  Contributory  Negli- 
gence. A  nonsuit  in  an  action  against  a  municipal  cor- 
poration, to  recover  damages  for  personal  injuries  sus- 
tained by  a  fall  into  an  excavation  in  a  city  street,  will 
not  be  granted  on  the  ground  that  the  street  was  suffi- 
ciently lighted  to  enable  a  person  in  the  exercise  of 
ordinary  care  to  discover  the  danger  and  avoid  it, 
where  the  testimony  is  conflicting  as  to  the  amount  of 
light  afforded  by  the  street  lights  at  that  point,  and 
there  is  evidence  that  the  night  was  dark  and  foggy. — 
Reed  v.  Spokane   218 

13.  Question  for  Jury — Negligence — Injuries  on  Highways. 
Whether  sufficient  barriers  were  erected  by  a  municipal 
corporation  across  a  crosswalk  at  each  side  of  an  exca- 
vation in  a  principal  street,  and  whether  lights  were 
placed  thereon,  is  a  question  for  the  Jury  in  an  action 
against  the  city  to  recover  damages  for  personal  in- 
juries sustained  by  falling  into  the  excavation,  where 
the  testimony  on  that  point  is  conflicting,  and  it  is  un- 
disputed that,  if  any  barriers  or  lights  were  erected 
or  placed  at  that  point,  they  were  removed  prior  to  the 

accident.— Id 218 

• 

14.  Instructions — Contributory  Negligence.  An  instruction 
oa  contributory  negligence,  that  want  of  care,  prudence 
or  caution  upon  plaintiff's  part  which  "contributed  in 
any  material  degree  to  his  injury  is  fatal  to  his  right  of 
recovery,"  is  not  erroneous  because  of  the  addition  of 
the  word  "  mater:  al."— Id 218 

15.  Same — Excavations  in  Streets — Duty  of  City  to  Guard. 
An  instruction  that  it  is  the  duty  of  a  municipal  cor- 
poration to  guard  an  excavation  in  its  street  by  such 
"  appropriate  guards,  barriers  and  beacon  or  danger 
lights  "  as  will  protect  travelers  on  the  street,  using  due 
care,  from  being  injured  thereby,  is  not  erroneous  as 
requiring  the  corporation  to  erect  both  barriers  and 
lights.— /d 1L..  218 

16.  Same— Applicability  to  Facts — Invasion  of  Jury*s  Prov- 
ince. Where  the  evidence  shows  that  an  engine  em- 
ployed by  defendant  was  defective  and  emitted  sparks 
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to  such  an  extent  that  it  was  liable  to  set  fire  to  any- 
thing combustible  with  which  the  sparks  came  in  con- 
tact; that  defendant  hauled  along  with  its  workmen, 
on  a  given  day,  an  explosive,  liable  to  be  exploded  by 
sparks,  and  failed  to  inform  the  workmen  that  an  ex- 
plosive was  being  hauled  with  them,  the  use  of  such 
an  engine,  under  such  circumstances,  would  be  negli- 
gence; and  a  charge  to  the  Jury  that  if  they  "believe 
from  the  evidence  that  defendant's  engine,  which  drew 
the  car  or  caboose  in  which  the  explosion  complained 
of  occurred,  was  defective,  and  that  in  consequence  of 
said  defect  said  engine  emitted  large  quantites  of  fire 
sparks  which  set  fire  to  the  contents  of  the  box  in  said 
car  containing  dynamite,  and  caused  the  explosion  de- 
scribed in  plaintiff's  complaint,  and  that  plaintiff  was 
injured  by  such  explosion,  then  they  should  find  that 
the  defendant  was  guilty  of  negligence,"  is  applicable 
to  the  facts  of  the  case,  and  is  not  objectionable  as 
being  an  invasion  of  the  province  of  the  jury. — Allend 
V.  Spokane  Falls  d  N.  Ry.  Co 324 

17.  Same — Incompleteness — Objections — How  Raised.  An 
objection  that  instructions  given  omit  what  should 
properly  be  contained  therein  will  not  be  considered 
on  appeal,  where  the  lower  court's  attention  was  not 
galled  to  the  omission  and  a  request  made  for  such 
modification  or  further  instructions  as  the  complain- 
ing party  deemed  proper. — Id 324 

18.  Instructions — When  Proper — Matters  in  Issue.  Where 
defendant,  in  an  action  to  recover  upon  certain  promis- 
sory notes  payable  in  hay,  to  be  delivered  at  a  given 
point,  has  set  up  as  an  affirmative  defense  a  subsequent 
agreement  modifying  the  contract  to  the  effect  that  the 
defendant  was  to  keep  the  hay  due  plaintiff  until  he 
sold  his  own  and  then  account  to  the  latter  for  the  pro- 
ceeds, which  defense  defendant  introduced  evidence 
tending  to  support,  an  instruction  was  proper  which 
charged  the  jury  that  if  they  should  find  from  the  evi- 
dence that  defendant  had  not  disposed  of  the  hay,  then 
they  should  find  for  defendant. — Oreely  v.  Netocomh..  357 

19.  Direction  of  Verdict.  A  court  is  not  justified  in  taking 
a  case  from  the  jury  and  directing  judgment  when 
there  are  doubtful  questions  of  fact  to  be  determined, 
but  is  authorized  so  to  do  only  when  the  facts  are  so 
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clearly  established  that  the  court  can  see  as  matter  of 
law,  what  the  verdict  and  decision  should  be. — Spokane 
d  Idaho  Lumber  Co.  v,  Loy 501 

20.  Instructions  —  Failure  to  Request  —  Harmless  Error. 
The  failure  of  the  court  to  give  proper  instructions 
as  to  the  rights  of  a  party  to  the  trial  respecting  mat- 
ters in  issue  is  not  error,  unless  the  court  was  specifi- 
cally requested  to  so  charge. — Lownsdale  v.  Oray*s  Har- 
bor Boom  Co 542 

21.  Same — Failure  to  Oive — Harmless  Error.  Error  can- 
not be  predicated  upon  the  failure  of  the  court  to  in- 
struct upon  matters  in  issue,  when  no  proper  instruc- 
tions on  the  point  are  requested. — Howe  v.  West  Seat- 
tle Land  d  Imp.  Co 594 

22.  Nonsuit — When  Grantable.  Where  there  is  any  evi- 
dence tending  to  support  plaintift's  case,  the  defendant 

is  not  entitled  to  a  non-suit. — Swadling  v.  Barneson...  699 

23.  Jury — Right  to  Take  Papers  to  Jury  Room.  Where  an 
original  complaint  has  been  superseded  by  an  amended 
one  and  is  not  in  issue  in  the  case,  it  is  not  error  to 
allow  the  Jury  to  take  it  with  them  to  the  Jury  room. — 

Id 699 

See   Dismissal  and   Non-suit;     Municipal  Corpob- 
ATiONS,  1;     Pleading,  3;     Replevin,  1. 

TROVER  AND  CONVERSION. 

1.  Conversion — Sale  of  Chattels  Under  Illegal  Foreclosure 
of  Mortgage — Evidence.  In  an  action  against  a  mort- 
gagee and  a  constable  for  conversion,  by  reason  of  the 
illegal  seizure  of  mortgaged  personalty  in  an  attempt  to 
foreclose  by  summary  process,  the'  chattel  mortgage  is 
not  admissible  in  evidence  to  prove  the  mortgagor's  in- 
debtedness, for  the  purpose  of  thereby  establishing  a 
set-off;  nor  is  it,  in  connection  with  the  constable's  re- 
turn in  the  foreclosure  proceedings,  admissible  to  show 
Justification  for  the  seizure  and  sale. — Pickle  v. 
Smalley 473 

2.  Same  —  Defenses — Another  Action  Pending.  Where, 
pending  the  disposition  in  the  superior  court  of  a  fore- 
closure proceeding,  which  had    been  transferred  there 
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after  the  beginning  of  the  summary  method  of  foreclos- 
ure by  notice  and  sale,  the  mortgagee  and  the  constable, 
in  whose  hands  the  notice  had  been  placed,  proceed  with 
the  seizure  and  sale  of  the  mortgaged  property,  they  are 
guilty  of  conversion,  and  in  an  action  therefor  at  the 
suit  of  the  mortgagor  they  are  not  entitled  to  set  up  the 
defense  of  another  action  pending,  Inyolving  the  same 
parties  and  the  same  cause  of  action. — Id 473 

See  Repu:vin,  2. 

UNLAWFUL    ENTRY    AND    DETAINER.      See    Husband 
AND  Wife,  4. 

VENDOR  AND  PURCHASER. 

When  Bona  Fide  Purchaser  Protected  "by  Record  Title.  The 
act  of  March  9,  1891  (Bal.  Code,  §  4544),  which  provides 
that  whenever  any  person  having  in  his  name  the  legal 
title  of  record  to  any  real  estate,  a  deed  of  such  real 
estate  from  the  person  holding  the  legal  record  title  to 
a  ftona  fide  purchaser  shall  be  sufficient  to  vest  in  such 
purchaser  the  full  legal  and  equitable  title,  free  and 
clear  of  all  claims  of  any  persons  not  appearing  of  rec- 
ord, is  restricted  by  its  title  to  the  protection  of  inno- 
cent purchasers  of  community  property  only. — Seng- 
f  elder  v.  Hill  871 

See  Alteration  of  Instbuments;      Deeds. 

WARRANTS.     See  Estoppel,  2;     Bvidenoe,  9;     Mai^damus, 
4;     Municipal  Corpobations,  3. 

WATERS. 

1.  Rights  by  Appropriation  —  Irrigation.  Appropriation 
of  water  for  irrigation  consists  in  the  intention,  accom- 
panied by  reasonable  diligence,  to  use  the  water  for  the 
purposes  originally  contemplated  at  the  time  of  its 
diversion. — Offleld  v.  Ish  277 

2.  CiMtom  of  Acquisition.  The  custom  of  the  acquisition  of 
the  right  to  water  for  use  in  irrigation  existed  upon 
public  lands  of  the  United  States  in  1877.— /d 277 

3.  Location  of  Stream  —  Point  of  Diversion — Effect  of 
Rights.  The  right  of  appropriation  of  water  for  irriga- 
tion is  not  controlled  by  the  location  of  the  stream  with 
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reference  to  the  premises  which  are  irrigated,  or  by  the 
change  from  time  to  time  of  the  point  o¥  diversion. — 
Id 277 

See  Ck>NTEMPT,  2;     Navigable  Waters. 
WITNESSES. 

1.  Privileged  Communications — Attorney  and  Client.  In- 
formation acquired  by  an  attorney  in  the  course  of  his 
professional  employment,  in  which  his  advice  has  been 
sought  by  a  client  and  a  third  party,  concerning  a 
transaction  between  them,  cannot  be  divulged  by  the 
attorney  in  a  suit  in  which  such  third  party  Is  Inter- 
ested, without  the  latter's  consent. — Hartneas  v.  Broion  655 

2.  Same — Rule  in  Case  of  Fraud.  The  rule  that  commu- 
nications made  to  an  attorney  in  contemplation  of 
fraud  are  not  privileged  is  inapplicable  in  the  case  of 
statements  made  to  an  attorney  with  reference  to  an 
executed  transfer  of  real  property,  although  the  trans- 
fer may  have  been  made  in  fraud  of  creditors. — Id .  655 

See  Costs,  2 ;  Public  Lands,  4 ;  Tbial.  1,  3,  11. 
WRIT  AND  PROCESS.     See  Appeal,  9;     Appearance. 
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